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Liability  of  Receivers  for  Injuries  to  Employees.* — A  state  statute 
forbidding  any  railroad  or  railway  corporation  or  company  owning 
and  operating  or  operating  a  railroad  in  whole  or  in  part  in  the 
state  from  adopting  any  rule  or  entering  into  any  agreement  with 
its  employees  whereby  it  shall  be  held  harmless  for  injuries  to  such 
employees,  forbidding  the  use  of  defective  machinery,  and  declaring 
such  corporations  liable,  in  certain  cases,  for  injuries  received  by 
its  employees  through  the  negligence  of  a  fellow  servant,  is  appli- 
cable to  a  receiver  operating  a  railroad  under  the  orders  of  a  federal 
court. 

State  Statutes — Jurisdiction  of  Federal  Courts. — Such  legislation 
is  not  liable  to  the  objection  that  it  encroaches  upon  federal  auth- 
ority, nor  upon  the  jurisdiction  or  power  of  the  federal  court,  as  it 
merely  prescribes  a  rule  of  action  to  be  observed  by  all  within  the 
state,  and  applies  to  corporations  not  wholly  within  the  state  as  well 
as  domestic  corporations. 

*  Receivers-Fellow  Servants — Statutes. — As  to  whether  statutes 
sustaining  the  common-law  liability  of  railroads  for  injuries  incur- 
red by  their  servants  through  the  negligence  of  fellow  servants  ap- 
ply to  railroads  operated  by  a  receiver,  see  Robinson  v,  Huydekoper, 
5  Am.  &  Eng.  R.  Cas.,  N.  S.,  216,  and  note  at  page  218.  In  McMahon 
f-  Henning,  1  McQuary  (U.  S.)  516,  3  Fed.  Rep.  353,  the  question 
'whether  receiver  was  a  railroad  company  within  the  meaning  of 
Kansas  Lraws  of  1879.  ch.  84,  §  29,  was  discussed,  but  not  decided. 
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State  Statutes  Regulating  Railroads — Validity. — A  state  statute  ap- 
plying- to  all  railroad  corporations  operating-  railroads  within  the 
state,  and  to  all  of  a  given  class  of  railroad  employees  is  general 
in  its  nature,  and  operates  uniformly  throughout  the  state,  and  is, 
therefore,  not  obnoxious  to  a  provision  of  the  state  constitution  re- 
quiring all  laws  of  a  g-eneral  nature  to  have  a  uniform  operation 
throughout  the  state. 

Injuries  to  Employees — Fellow  Servants — Negligence. — Under  the 
provisions  of  such  statute  that  every  person  in  the  employ  of  a  rail- 
way company  "  having  power  or  authority  to  direct  or  control  any 
other  employee  of  such  company,  is  not  the  fellow  servant,  but  the 
superior  of  such  other  employee,**  the  fact  that  a  brakeman  in  the 
employ  of  a  railway  company  was  injured  through  the  neglig-ence 
of  a  conductor  of  such  company  in  the  performance  by  such  con- 
ductor of  work  pertaining  to  such  conductor  and  other  employees  in 
the  same  work,  and  not  through  the  negligence  of  such  conductor  in 
the  performance  of  any  duty  imposed  by  law  on  the  master  per- 
sonally does  not  prevent  recovery  for  the  injuries. 

Same — Res  Gestae. — In  such  action  it  was  not  error  to  admit  the 
declarations  of  the  conductor,  who  was  eng-aged  with  the  plaintiff  in 
performing  the  work  in  which  such  plaintiff  was  injured,  made 
while  the  work  was  yet  unfinished,  on  the  spot  where  the  injury  oc- 
curred, and  almost  simultaneously  with  the  injury,  and  describing- 
how  it  was  caused. 

In  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Western  Division  of  the  Northern  District  of 
Ohio. 

Clarence  BrovjUy  for  plaintiflF  in  error. 
Orville  S,  Brumback^  for  defendant  in  error. 

Before  Harlan,  Circuit  Justice,  and  Taft  and  LuR- 
TON,  Circuit  Judgfes. 

Harlan,  Circuit  Justice.  This  action  was  broug-ht 
by  Edward  Van  Dusen  ag-ainst  R.  B.  P.  Peirce,  as  the 
receiver  of  the  Toledo,  St.  Louis  &  Kansas  City  Rail- 
road Company,  a  corporation  orgfanized  under  the  laws 
of  this  state. 

The  order  appointing-  Peirce  as  receiver  was  made  by 
the  court  below  in  the  case  of  Continental  Trust  Co.  of 
New  York  v.  Toledo,  St.  L  &  K.  C.  R.  Co.,  72  Fed. 

92.     It  directed  the  receiver  to  operate  the 

railroad,  and  do  all  things  necessary  to  carry 

on  the  business  of  the  company.     He  was  so  engaged 

on  the  26th  day  of  February,  1895,  when  the  plaintiff, 

a  yard  brakeman,  in  the  emploj^  of  the  receiver,  was  so 
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seriously  and  permanently  injured  while  in  the  dis- 
charg-e  of  his  duties — being*  himself  without  fault — that 
he  lost  entirely  the  use  of  his  right  hand.  These  in- 
juries, it  is  alleged,  were  caused  solely  through  the 
carelessness  and  negligence  of  one  Bartley,  a  conductor 
employed  by  the  receiver,  and  under  whose  control  and 
direction  the  plaintiff  was  placed  at  the  time  of  his  be- 
ing injured. 

The  defendant  denied  the  allegations  imputing  negli- 
gence to  him,  and  denied  that  the  plaintiff  was  without 
fault. 

A  verdict  was  returned  in  favor  of  the  plaintiff  for 
$5,500  in  damages.  A  motion  foranewtrial  having  been 
made  and  overruled,  judgment  was  entered  upon  the 
verdict. 

The  principal  question  before  us  is  whether  the 
statute  of  Ohio  passed  April  2,  1890  (Laws  Ohio  1890, 
p.  149),  entitled  '*An  act  for  the  protection  and  relief 
of  railroad  employees  ;  forbidding  certain  rules,  regu- 
lations, contracts  and  agreements,  and  declaring  them 
unlawful ;  declaring  it  unlawful  to  use  cars  or  locomo- 
tives which  are  defective,  or  defective  machiner5^  or 
attachments  thereto  belonging,  and  declatring  such  cor- 
poration liable,  in  certain  cases,  for  injuries  received 
by  its  servants  and  employees  on  account -of  the  care- 
lessness or  negligence  of  a  fellow-servant  or  em- 
ployee,"— is  applicable  to  cases  against  the  receiver  of 
a  railroad  corporation,  especially  one  acting  under  the 
orders  of  a  federal  court. 

The  first  section  of  the  act  provides  that : 

*'It  shall  be  unlawful  for  any  railroad  or  railway 
corporation  or  company  owning  and  operating,  or  op- 
erating, or  that  may  hereafter  own  or  operate  a  rail- 
road in  whole  or  in  part  in  this  state,  to  adopt  or  pro- 
mulgate any  rule  or  regulation  for  the  government  of 
its  servants  or  employees,  or  make  or  enter  into  any 
contract  or  agreement  with  any  person  in  or  abo.ut  to 
engag'e  in  its  service,  in  which,  or  by  the  terms  of 
which,  such  employee  in  any  manner,  directly  or  indi- 
rectly, promises  or  agrees  to  hold  such  corporation  or 
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company  harmless,  on  account  of  any  injury  he  may 
receive  by  reason  of  any  accident  to,  breakage,  defect 
or  insufl&ciency  in  the  cars  or  machinery  and  attach- 
ments thereto  belong-ing,  upon  any  c^rs  so  owned  and 
operated,  or  being-  run  and  operated  by  such  corpora- 
tion or  company,  being*  defective,  and  any  such  rule^ 
regulation,  contract  or  agreement  shall  be  of  no  effect. 
It  shall  be  unlawful  for  any  corporation  to  compel  or 
require  directly  or  indirectly  an  employee  to  join  any 
company  association  whatsoever,  or  to  withhold  any  part 
of  an  employee's  wages  or  his  salary  for  the  payment 
of  dues  or  assessments  in  any  society  or  organi:&ation 
whatsoever,  or  demand  or  require  either  as  a  condi- 
tion precedent  to  securing  employment  or  being  em- 
ployed, and  said  railroad  or  railway  company  shall  not 
discharge  any  employee  because  he  refuses  or  neglects 
to  become  a  member  of  any  society  or  organization. 
And  if  any  employee  is  discharged  he  may,  at  any 
time  within  ten  days  after  receiving  a  notice  of  his  dis- 
charge, demand  the  reason  of  said  discharge,  and  said 
railway  or  railroad  company  shall  thereupon  furnish 
said  reason  to  said  discharged  employee  in  writing. 
And  no  railroad  company,  insurance  society  or  asso- 
ciation, or  other  person  shall  demand,  accept,  require 
or  enter  into  any  contract,  agreement  or  stipulation 
with  any  person  about  to  enter,  or  in  the  employ  of 
any  railroad  company  whereby  such  person  stipulates 
or  agrees  to  surrender  or  waive  any  right  to  damages 
against  any  railroad  company,  thereafter  arising  for 
personal  injury  or  death,  or  whereby  he  agrees  to  sur- 
render or  waive  in  case  he  asserts  the  same,  any  other 
right  whatsoever,  and  all  such  stipulation  and  agree- 
ments shall  be  void,  and  every  corporation,  association 
or  person  violating  or  aiding  or  abetting  in  the  viola- 
tion of  this  section  shall  for  each  offense  forfeit  and 
pay  to  the  person  wronged  or  deprived  of  his  rights 
hereunder  the  sum  of  not  less  than  fifty  dollars  ($50) 
nor  more  than  five  hundred  dollars  ($500)  to  be  re- 
covered in  a  civil  action." 

By  the  second  section  it  is  made — 
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* 'Unlawful  for  any  such  corporation  to  knowingly  or 
negfligently  use  or  operate  any  car  or  locomotive  that  is 
defective,  or  any  car  or  locomotive  upon  which  the 
machinery  or  attachments  thereto  belonging*  are  in  any 
manner  defective.  If  the  employee  of  any  such  cor- 
poration shall  receive  any  injury  by  reason  of  any  de- 
fect in  any  car  or  locomotive,  or  in  the  machinery  or 
attachments  thereto  belonging*,  owned  and  operated, 
or  being  run  and  operated  by  such  corporation,  such 
corporation  shall  be  deemed  to  have  had  knowledge  of 
such  defect  before  and  at  the  time  such  injury  is  so 
sustained,  and  when  the  fact  of  such  defect  shall  be 
made  to  appear  at  the  trial  of  any  action  in  the  courts 
of  this  state,  brought  by  such  employee,  or  his  legal 
representatives,  against  any  railroad  corporation  for 
damages,  on  account  of  such  injuries  so  received,  the 
same  shall  be  -priTna  facie  evidence  of  negligence  on 
the  part  of  such  corporation." 

The  third  section,  which  is  the  one  whose  scope  and 
meaning  is  involved  in  this  action,  provides  that: 

'*In  all  actions  against  the  railroad  company  for  per- 
sonal injury  to,  or  death  resulting  from  personal  in- 
jury of,  any  person,  while  in  the  employ  of  such  com- 
pany, arising  from  the  negligence  of  such  company  or 
any  of  its  officers  or  employees,  it  shall  be  held  in  ad- 
dition to  the  liability  now  existing  by  law,  that  every 
person  in  the  employ  of  such  company,  actually  having 
power  or  authority  to  direct  or  control  any  other  em- 
ployee of  such  company,  is  not  the  fellow-servant,  but 
superior  of  such  other  employee,  also  that  every  person 
in  the  employ  of  such  company  having  charge  or  con- 
trol of  employees  in  any  separate  branch  or  depart- 
mient,  shall  be  held  to  be  the  superior  and  not  fellow- 
servant  of  employees  in  any  other  branch  or  depart- 
ment who  have  no  power  to  direct  or  control  in  the 
branch  or  department  in  which  they  are   employed." 

At  the  trial  below  it  was  contended  on  behalf  of  the 
plaintiff  that  the  conductor  and  switchmen  or  yard 
brakemen,  even  when  engaged  together,  at  the  same 
time  and   place,  in   operating  the   same  train  of  cars, 
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were  not  to  be  deemed  fellow  servants  within  the  rule 
exempting^  an  employer  from  liability  to  one  servant 
for  an  injury  caused  by  the  negflig^ence  of  a  fellow  ser- 
vant. The  circuit  court,  held  by  Judge  Hammond, 
without  determining"  this  question  as  one  of  g^eneral 
law,  decided  that  the  case  was  g'overned  by  the  third 
section  of  the  above  act  of  April  2,  1890,  and  conse- 
quently, that  Bartley,  the  conductor,  having-  power  to 
direct  and  control  the  work  in  which  Van  Dusen  was 
eng"ag-ed,  was  the  superior,  not  the  fellow  servant,  of 
Van  Dusen,  and  was,  therefore,  the  representative  of 
the  receiver. 

The  contention  of  the  receiver  is  that  that  act  by  its 
terms   applies  only  to  corporations  owning*  or  oper- 
ating* railroads  in  whole  or  in  part  in  Ohio 
Litbiiitf  of  Eecei?.  by  their  own   officers,   and  that  it  cannot 

«n  for  InjnrlM  to        •^  .        ,  it  i     •  j 

Baipiojees.  properly   be  construed   as  applying*  to  re- 

ceivers operating"  railroads  under  the  orders 
of  a  court  of  chancery.  There  are  adjudg"ed  cases 
arising"  under  statutes  similar  to  the  Ohio  statute  which 
seem  to  sustain  this  contention  of  the  receiver.  Hen- 
derson V.  Walker,  55  Ga.  481 ;  Campbell  v.  Cook,  86 
Tex.  630,  634,  59  Am.  &  Engf.  R.  Cas.  482. 

If  the  reasoning"  of  the  Georgfia  and  Texas  courts  be 
applied  to  the  Ohio  statute,  it  cannot  be  held  to  em- 
brace employees  acting-  under  the  receiver  of  a  railroad 
corporation.  But,  in  our  judgment,  the  statute  is  ap- 
plicable to  actions  against  receivers  of  railroad  corpo- 
rations. To  hold  otherwise  would  be  to  subordinate 
the  reason  of  the  law  altog"ether  to  its  letter.  While 
the  intention  of  the  leg-islature  must  be  ascertained 
from  the  words  used  to  express  it,  the  manifest  reason 
and  the  obvious  purpose  of  the  law  should  not  be  sac- 
rificed to  a  literal  interpretation  of  such  words.  If  the 
Ohio  statute  is  construed  as  applicable  only  to  actions 
for  personal  injuries  broug-ht  directly  ag"ainst  railroad 
corporations,  the  result  would  be  that  in  an  action 
broug-ht  in  one  of  the  courts  of  Ohio  the  employees  of  a 
railroad  corporation  would  be  accorded  rig"hts  that 
would  be  denied  in  another  action  of  like  kind,  perhaps 
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in  the  same  court,  to  employees  of  the  receiver  of  a 
railroad  corporation  under  exactly  similar  circumstan- 
ces. Could  such  a  result  have  been  contemplated  by 
the  legislature  of  Ohio  ?  We  think  not.  The  avowed 
object  of  the  statute  was  the  protection  and  relief  of 
railroad  employees.  To  that  end  it  declared  that  in 
the  actions  mentioned  in  it  every  person  employed  by 
the  railroad  company,  and  invested  with  power  or 
authority  to  direct  or  control  other  employees,  should 
be  deemed  the  superior,  not  the  fellow  servant,  of  those 
under  his  direction  and  control.  The  legal  effect,  as 
well  as  the  object,  of  this  declaration  was,  in  the  cases 
specified,  to  make  the  negligence  of  the  superior  the 
negligence  of  the  company.  No  violence  is  done  to  the 
ordinary  meaning  of  the  words  of  the  statute  if  it  be 
held  that  the  legislature  had  in  mind  actions  against 
receivers  of  railroad  corporations  as  well  as  actions 
directly  against  such  corporations.  The  appointment 
of  a  receiver  of  a  railroad  does  not  change  the  title  to 
the  property  nor  work  a  dissolution  of  the  corporation. 
Although  the  creature  of  the  court,  and  acting,  under 
its  orders,  the  receiver,  for  most  purposes,  stands  in 
the  place  of  the  corporation,  exercising  its  general 
powers,  asserting  its  rights,  controlling  its  property, 
carrying  out  the  objects  for  which  it  was  created,  dis- 
charging the  public  duties  resting  upon  it,  and  repre- 
senting the  interests  as  well  of  those  who  own  the 
railroad  as  of  those  who  have  claims  against  the  corpo- 
ration or  its  property.  The  corporation  remains  in 
existence  notwithstanding  a  provisional  receivership 
established  by  an  order  of  court ;  and  for  the  purpose 
of  effectuating  the  will  of  the  state,  as  manifested  by 
the  act  of  1890,  an  action  against  the  receiver  arising 
out  of  his  management  of  the  property  may  be  re- 
garded as  one  against  the  corporation  *'in  the  hands  of" 
or  '*in  the  possession  of"  the  receiver.  McNulta  v. 
Lochridge,  141  U.  S.  327,  331. 

In  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  R. 
Co.,  26  Fed.  12,  it  was  held  that  the  statute  of  Mis- 
souri giving  double  damages  against  '*every  railroad 
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corporation"  which  did  not  erect  and  maintain  fences, 
opening's,  gates,  farm  crossings,  and  cattle  guards  on 
the  line  of  its  road  (the  validity  of  which  act  was  sus- 
tained in  Railroad  Co.  v.  Humes,  115  U.  S.  512,  22 
Am.  &  Eng.  R.  Cas.  557),  was  held  applicable  to  a 
railroad  in  the  hands  of  a  receiver.  To  the  same  effect 
was  Hornsby  v.  Eddy,  12  U.  S.  App.  404,  where  the 
question  was  as  to  the  applicability  to  federal  receivers 
of  a  railroad  of  a  statute  of  Kansas  providing  that 
**every  railroad  company"  organized  or  doing  business 
in  that  state  * 'shall  be  liable  for  all  damages  done  to 
any  employee  of  such  company,  in  consequence  of  any 
negligence  of  its  agents,  or  by  any  mismanagement  of 
its  engineers  or  other  employees,  to  any  person  sus- 
taining such  damage."  In  that  case,  the  circuit  court 
of  appeals  for  the  Eighth  circuit  well  said  : 

"It  is  clear  that,  with  respect  to  persons  employed 
by  a  railway  company  as  railway  operatives,  the  statute 
last  above  quoted  changes  the  rule  of  the  common  law 
that  the  master  is  not  liable  to  a  servant  for  an  injury 
sustained  in  consequence  of  the  negligence  of  a  fellow 
servant.  Does  the  fact  that  a  receiver  is  appointed  to 
temporarily  operate  a  railroad  forthwith  alter  the  status 
of  all  of  its  employees,  and  re-establish  as  to  them  the 
old  rule  of  the  common  law,  so  long  as  the  receiver 
remains  in  charge?  Viewing  the  question  in  the  light 
of  those  considerations  of  public  policy  which  probably 
gave  birth  to  the  statute,  we  cannot  conceive  of  any 
reason  why  the  appointment  of  a  receiver  should  have 
such  effect.  It  is  a  fact  of  which  we  may  well  take 
judicial  notice  that  great  railw^ay  systems,  which  em- 
ploy thousands  of  men,  are  frequently  operated  for  a 
term  of  years  through  the  agency  of  a  receiver.  Such 
receivers  do  not,  as  a  general  rule,  change  the  working 
force  of  the  road,  or  the  rules  and  regulations  by  which 
trains  are  run,  or  by  which  the  other  business  of 
the  road  is  transacted.  The  men  whom  they  employ 
are  engaged  in  the  same  quasi  public  service  as  other 
railwaj"  employees,  and  daily  encounter  the  same  risks 
and  hazards.     Furthermore,  the  receiver  of  a  railroad 
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Operates  it  for  the  immediate  benefit  of  the  company  by 
which  it  is  owned,  in  that  he  discharg-es  all  of  the  pub- 
lic duties  of  the  corporation,  and  appropriates  the  in- 
come of  its  road  to  the  preservation  of  its  property  and 
franchises,  and  to  the  payment  of  its  debts." 

So  much  as  to  the  scope  and  true  meaning-  of  the 
Ohio  statute,  without  reference  to  the  courts  in  which 
it  may  be  enforced.  If  the  statute  means  what  we  hold 
it  to  mean,  must  not  full  effect  be  g*iven  to  it  in  actions 
for  personal  injuries  broug"ht  ag-ainst  a  receiver  in  a 
■court  of  the  United  States  ?  This  question  must  be 
answered  in  the  affirmative.  Such  leg^islation  is  not 
liable  to  the  objection  that  it  encroaches  upon 
federal  authority,  or  upon  the  jurisdiction  or  JJl^A^Vo^'of" 
power  of  the  United  States  court.  The  Pedemi  courts, 
statute  does  nothing-  more  than  to  prescribe 
a  rule  of  action  to  be  observed  by  all  within  the  state. 
The  authority  to  enact  it  is  derived  from  the  g-eneral 
power  of  the  state  to  regulate  the  exercise  of  the  rela- 
tive rig-hts  and  duties,  and  to  provide  for  the  safety,  of 
all  persons  within  its  territorial  jurisdiction.  It  is  the 
duty  of  the  federal  court  sitting-  in  this  state  to  enforce 
all  enactments  having-  such  objects  in  view,  unless  they 
encroach  upon  the  powers  and  authority  of  the  United 
States.  That  duty  arises  out  of  the  statute  declaring* 
that  **the  laws  of  the  several  states,  except  where  the 
constitution,  treaties  or  statutes  of  the  United  States 
otherwise  require  or  provide,  shall  be  reg-arded  as 
rules  of  decision  in  trials  at  common  law  in  the  courts 
of  the  United  States,  in  cases  where  they  applv." 
Rev.  St.  §  721  :  Baltimore  &  O.  R.  Co.  v.  Camp,  31 
U.  S.  App.  213.  Indeed,  if  cong-ress  had  not  so  de- 
clared, this  court,  upon  principles  of  comity,  and  in 
support  of  the  public  policy  of  the  state,  mig-ht  well 
recog-nize  and  enforce,  in  actions  broug-ht  against  re- 
ceivers of  railroads,  any  rule  established  by  the  state 
for  like  actions  brought  against  railroad  companies. 

The  Ohio  statute  is  not  applicable  alone  to  railroad 
corporations  of  Ohio  engaged  in  the  domestic  commerce 
of  this  state.     It  is  equally  applicable  to  railroad  cor- 
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porations  doingf  business  in  Ohio,  and  engaged  in  com- 
merce among-  the  states,  althoug'h  the  statute,  in  its 
operation,  may  affect  in  some  degree  a  subject  over 
which  congress  can  exert  full  power.  The  states  may- 
do  many  thing's  affecting*  commerce  with  foreig'n  na- 
tions and  among-  the  several  states  until  cong-ress 
covers  the  subject  by  national  leg'islation.  This  prin- 
ciple is  illustrated  in  many  cases ;  as  in  Cooley  v. 
Board,  12  How.  299,  320,  where  the  pilot  laws  of 
Pennsylvania  were  sustained,  and  were  held  to  have 
been  enacted  in  virtue  of  the  power  residing-  in  the 
state  to  leg-islate,  cong-ress  not  having*  abroga,ted  them 
nor  established  reg-ulations  inconsistent  with  them  ;  as 
in  Sherlock  v.  Ailing,  93  U.  S.  99,  104,  where  the 
court  held  that  a  statute  of  Indiana,  g-iving-  a  right  of 
action  to  the  personal  representatives  of  a  deceased 
when  his  death  was  caused  by  the  wrongful  act  or 
omission  of  another,  was  applicable  to  the  case  of  death 
resulting  from  collisions  between  vessels  engaged  in 
interstate  commerce,  and  in  which  case  it  was  said, 
generally,  "that  the  legislation  of  a  state,  not  directed 
against  commerce  or  any  of  its  regulations,  but  relating 
to  the  rights,  duties,  and  liabilities  of  citizens,  and  only 
indirectly  and  remotely  affecting  the  operations  of 
commerce,  is  of  obligatory  force  upon  citizens  within 
its  territorial  jurisdiction,  whether  on  land  or  water, 
or  engaged  in  commerce,  foreign  or  interstate,  or  in 
any  other  pursuit"  ;  as  in  Morgan's  Louisiana  &  T. 
R.  &  S.  S.  Co.  V.  Louisiana  Board  of  Health,  118  U. 
S.  455,  463,  where  a  quarantine  statute  of  Louisiana, 
directly  affecting  commerce  among  the  states  and  with 
foreign  nations,  was  held  not  to  be  void  as  a  regulation 
of  commerce,  but  was  valid  under  the  power  of  the 
state  to  protect  the  public  health,  and  was  to  be  re- 
spected until  the  system  of  quarantine  established  by 
it  was  abrogated  or  displaced  by  congress  ;  as  in 
Smith  V.  Alabama,  124  U.  S.  465,  where  a  statute  of 
Alabama  was  upheld  that  required  all  locomotive  engi- 
neers in  that  state,  whether  they  served  on  trains  en- 
gaged in  domestic  commerce  or  only  on  trains  engaged 
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in  interstate  commerce,  to  be  examined  and  licensed  by 
a  state  board  before  acting-  as  engineers  within  that 
state ;  and  as  in  Nashville,  C.  &  St.  L.  Ry.  Co.  ^•. 
Alabama,  128  U.  S.  96,  100,  in  which  the  court  held  to 
be  constitutional  a  state  enactment  requiring  all  loco- 
motive engfineers  to  be  examined  by  a  state  board  for 
color  blindness,  and  in  which  case  it  was  said  that 
"wherever  there  is  any  business  in  which,  either  from 
the  products  created  or  the  instrumentalities  used, 
there  is  danger  to  life  and  property,  it  is  not  only  with- 
in the  power  of  the  states,  but  it  is  among  their  plain 
duties,  to  make  provision  against  accidents  likely  to 
follow  in  such  business,  so  that  the  dangers  attending 
it  may  be  guarded  against  so  far  as  is  practicable,"  and 
which  local  enactments  were  to  be  deemed  valid  until 
cong-ress  took  action  on  the  subject.  In  Telegraph 
Co.  V.  James,  162  U.  S.  650,  662,  the  supreme  court  of 
the  United  States  held  a  statute  of  Georgia  requiring 
every  telegraph  company  with  a  line  of  wires  wholly 
or  partly  within  that  state  to  receive  dispatches,  and, 
on  payment  of  the  usual  charges,  to  transmit  and  de- 
liver them  with  due  diligence,  under  a  named  penalty, 
to  be  a  valid  exercise  of  the  police  power  of  the  state 
in  relation  to  interstate  messages.     The  court  said  : 

"While  it  is  vitally  important  that  commerce  be- 
tween the  states  should  be  unembarrassed  by  vexatious 
state  regulations  regarding  it,  yet,  on  the  other  hand, 
there  are  many  occasions  where  the  police  power  of  the 
state  can  be  properly  exercised  to  insure  a  faithful 
and  prompt  performance  of  duty  within  the  limits  of 
the  state  upon  the  part  of  those  who  are  engaged  in  in- 
terstate commerce.  We  think  the  statute  in  question 
is  one  of  that  class,  and,  in  the  absence  of  any  legisla- 
tion by  congress,  the  statute  is  a  valid  exercise  of  the 
power  of  the  state  over  the  subject." 

In  Hennington  v.  Georgia,  163  U.  S.  299,  317,  4  Am. 
&  Eng.  R.  Cas.  N.  S.  488,  in  which  a  statute  of 
Georgia  forbidding  the  running  of  freight  trains  in  that 
state  on  the  Sabbath  day  was  assailed  as  unconstitu- 
tional  when  applied   to  interstate  commerce,  the  su- 
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preme  court  of  the  United  States,  upon  a  review  of  the 
adjudged  cases,  held  it  to  be  clear  that : 

**  The  legfislative  enactments  of  the  states,  passed  un- 
der their  admitted  police  powers,  and  having*  a  real 
relation  to  the  domestic  peace,  order,  health,  and  safety 
of  their  people,  but  which  by  their  necessary  operation, 
affect  to  some  extent,  or  for  a  limited  time,  the  conduct 
of  commerce  among*  the  states,  are  yet  not  invalid  by 
force  alone  of  the  g^rant  of  power  to  cong-ress  to  reg'u- 
late  such  commerce;  and,  if  not  obnoxious  to  some 
other  constitutional  provision,  or  destructive  of  some 
right  secured  by  the  fundamental  law,  are  to  be  respect- 
ed in  the  courts  of  the  Union  until  they  are  superseded 
and  displaced  by  some  act  of  congress  passed  in  execu- 
tion of  the  powers  granted  to  it  by  the  constitution.'* 

Undoubtedly,  the  whole  subject  of  the  liability  of  in- 
terstate railroad  companies  for  the  negligence  of  those 
in  their  service  may  be  covered  by  national  legislation 
enacted  by  congress  under  its  power  to  regulate  com- 
merce among  the  states.  But,  as  congress  has  not 
dealt  with  that  subject,  it  was  competent  for  Ohio  to 
declare  that  an  employee  of  any  railroad  corporation  do- 
ing business  here,  including  those  engaged  in  com- 
merce among  the  states,  shall  be  deemed,  in  respect  to 
his  acts  within  this  state,  the  superior,  not  the  fellow 
servant,  of  other  employees  placed  under  his  control. 
If  the  effect  of  the  Ohio  statute  be,  as  undoubtedly  it 
is,  to  impose  upon  such  corporations,  in  particular 
circumstances,  a  liability  for  injuries  received  by  some 
of  its  employees  which  would  not  otherwise  rest 
upon  them  according  to  the  principles  of  general  law, 
that  fact  does  not  release  the  federal  court  from  its  ob- 
ligation to  enforce  the  enactments  of  the  state.  Of  the 
validity  of  such  state  legislation  we  entertain  no  doubt. 
In  Railway  Co.  v.  Mackey,  127  U.  S.  205,  208,  210, 
the  supreme  court  had  occasion  to  consider  several  ob- 
jections to  a  law  of  Kansas  making  railroad  companies 
liable  for  injuries  suffered  by  employees  through  the 
negligence  of  their  fellow  servants.  Replying  to  the 
objection  that  such  legislation  denied  the  equal  protec- 
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tion  of  the  laws  to  railroad  companies,  in  that  it  did  not 
apply  alike  to  all  corporations,  the  court  said  : 

*'But  the  hazardous  character  of  the  business  of 
operating^  a  railway  would  seem  to  call  for  special  leg-- 
islation  with  respect  to  railroad  corporations,  having* 
for  its  object  the  protection  of  their  employees  as  well 
as  the  safety  of  the  public.  The  business  of  other  cor- 
porations is  not  subject  to  similar  dangers  to  their 
employees,  and  no  objections,  therefore,  can  be  made 
to  the  legislation  on  the  ground  of  its  making  an  unjust 
discrim  ination . ' ' 

There  is  another  view  of  this  matter,  equally  conclu- 
sive. By  Act  Cong.  March  3,  1887,  c.  373  (24  Stat. 
554),  corrected  by  Act  Aug.  13,  1888,  c.  866  (25  Stat. 
433),  it  is  provided  : 

"  Sec.  2.  That  whenever  in  any  cause  pending  in  any 
court  of  the  United  States  there  shall  be  a  receiver  or 
manager  in  possession  of  any  property,  such  receiver 
or  manager  shall  manage  and  operate  such  property  ac- 
cording to  the  requirements  of  the  valid  laws  of  the 
state  in  which  such  property  shall  be  situated  in  the 
same  manner  the  owner  or  possessor  thereof  would  be 
bound  to  do  if  in  possession  thereof.  Any  receiver  or 
manager  who  shall  wilfully  violate  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a  misdemeanor, 
attd  shall  on  conviction  thereof  be  punished  by  a  fine 
not  exceeding  three  thousand  dollars,  or  by  imprison- 
ment not  exceeding  one  year,  or  by  both  said  punish- 
ments, in  the  discretion  of  the  court. 

'*Sec.  3.  That  every  receiver  or  manager  of  any 
property  appointed  by  any  court  of  the  United  States 
may  be  sued  in  respect  of  any  act  or  transaction  of  his 
in  carrying  on  the  business  connected  with  such  prop- 
erty, without  the  previous  leave  of  the  court  in  which 
such  receiver  or  manager  was  appointed  ;  but  such  suit 
shall  be  subject  to  the  general  equity  jurisdiction  of 
the  court  in  which  such  receiver  or  manager  was 
appointed,  so  far  as  the  same  shall  be  necessary  to  the 
ends  of  justice." 

It  would  seem  to  be  clear  that,   under  this  act  of 
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congress,  if  a  railroad  in  the  possession  of  a  federal 
receiver  is  to  be  managed  and  operated  according*  to  the 
requirements  of  the  laws  of  the  state  in  which  the 
property  is  situated,  '*in  the  same  manner  that  the 
owner  or  possessor  thereof  would  be  bound  to  do  if  in 
possession  thereof,"  such  management  and  operation 
must  be  subject  to  any  rule  prescribed  by  the  state 
imposing  upon  railroad  corporations  liability  for  the 
tiegligence  of  employees  having  superior  authority  over 
other  employees." 

This  we  understand  to  be  the  effect  of  the  decision 
in  Eddy  v,  Lafayette,  163  U.  S.  456,  464,  in  which. the 
question  arose  whether  the  local  statutes  regulating 
the  service  of  process  against  a  railway  corporation 
were  applicable  to  actions  against  the  receivers  of  such 
corporations.  The  trial  court  and  the  circuit  court  of 
appeals  were  of  opinion  that  the  third  section  of  the 
judiciary  act  of  March  3,  1887,  c.  373,  §  2  (24  Stat.  552, 
554),  authorizing  suits  to  be  brought  against  receivers 
of  railroads  without  special  leave  of  the  court  by  which 
they  were  appointed,  was  intended  to  place  receivers 
*'upon  the  same  plane  with  railroad  companies,"  both 
as  respects  their  liability  to  be  sued  for  acts  done 
while  operating  a  railroad  and  as  respects  the  mode  of 
service  of  process.     This  court  said  : 

*'We  concur  in  that  view,  and  in  the  conclusion 
reached,  that  the  service  in  the  present  case,  on  an 
agent  of  the  receivers,  was  sufficient  to  bring  them  into 
court  in  a  suit  arising  within  the  Indian  Territory." 

But  it  is  contended  that  the  Ohio  statute  is  repugnant 

to  the  provision  of  the  consitution  of  Ohio 

|ute  stttutM       declaring  that  '*all  laws  of  a  general  nature 

rotds-vaiidity."     shall  have  uniform  operation  throughout  the 

state."  Article  2,  §  26.  The  argument 
made  in  support  of  this  view  by  the  learned  counsel  for 
the  receiver  may  be  thus  summarized  :  That  the  act 
imposes  a  liability  for  damages  for  the  negligence  of 
fellow  servants  only  as  against  a  railroad  company 
operating  a  railroad  within  Ohio  ;  that  it  confers  a  right 
of  action  only  upon  employees  of  such  railroad  compa- 
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nies  ;  that  no  other  employer  is  subject  to  the  liability, 
and  no  other  employee  is  given  the  rig^ht ;  that  the  act 
selects  from  the  general  class  of  employers  railroad 
compaxiies  operating  railroads,  and  imposes  upon  them 
a  special  burden  ;  that  the  act  is  special  class  legisla- 
tion, not  uniform  throughout  the  state,  and  applies  to 
no  person  or  company  engaged  in  any  other  occupation 
employing  servants,  although  the  occupation  be  equally 
hazardous.  Consequently,  the  act  is  special  in  its 
operation  and  effect,  is  confined  to  particular  corpora- 
tions engaged  in  a  specific  business,  does  not  cover  the 
whole  subject  of  the  relations  of  master  and  servant, 
and  is  not,  therefore,  of  a  general  nature,  and  of  uniform 
operation  throughout  the  state,  within  the  meaning  of 
the  constitution  of  Ohio. 

In  support  of  these  views  counsel  have  referred  to 
Shaver  v.  Pennsylvania  Co.,  71  Fed.  Rep.  931,  which 
was  an  action  to  recover  damages  for  pergonal  injuries 
alleged  to  have  resulted  from  the  negligence  of  a  rail- 
road corporation  and  its  agents.  The  defense  was  that 
the  plaintiff,  by  becoming  a  member  of  an  organization 
known  as  the  "Voluntary  Relief  Department  of  the 
Pennsylvania  Lines  West  of  Pittsburgh,"  and  accept- 
ing the  benefits  of  said  association,  had  agreed  that  the 
railroad  company  should  be  discharged  from  any  and 
all  liability  to  him  on  account  of  such  injuries.  The 
plaintiff  demurred  to  the  answer  upon  the  ground  that 
the  agreement  referred  to  was  invalid  under  the  above 
statute  of  Ohio  of  1890,  which  as  we  have  seen,  pro- 
vides in  its  first  section  that : 

*'No  railroad  companj',  insurance  company^,  or  asso- 
ciation, or  other  person  shall  demand,  accept,  require, 
or  enter  into  any  contract,  agreement,  stipulation  with 
any  other  person  about  to  enter,  or  in  the  employ  of 
any  railroad  company  whereby  such  person  stipulates 
or  agrees  to  surrender  or  waive  any  right  to  damages 
against  any  railroad  company,  thereafter  arising  for 
personal  injury  or  death,  or  whereby  he  agrees  to  sur- 
render or  waive,  in  case  he  asserts  the  same,  any  other 
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Tight  whatsoever,  and  all  such  stipulations  or  agree- 
ments shall  be  void,"  etc. 

Judge  Ricks  held  that  the  contract  relied  on  by  the 
railroad  company  was  valid,  and  that  the  statute  of 
Ohio  declaring  it  to  be  void  was  unconstitutional. 

"The  Ohio  statute,"  he  said,  "in  denying-  to  the  em- 
ployees of  a  railroad  corporation  the  right  to  make  their 
own  contracts  concerning  their  own  labor,  is  depriving 
them  of  'liberty,'  and  of  the  right  to  exercise  the  privi- 
leges of  manhood,  'without  due  process  of  law.'  Being 
directed  solely  to  employees  of  railroads,  it  is  class 
legislation  of  the  most  vicious  character.  Laws  must 
be  not  only  uniform  in  their  application  throughout  the 
territory  over  which  the  legislative  jurisdiction  extends, 
but  they  must  apply  to  all  classes  of  citizens  alike. 
There  cannot  be  one  law  for  railroad  employees, 
another  law  for  employees  in  factories,  and  another  law 
for  employee^  on  a  farm  or  the  highways.  Class  legis- 
lation is  dangerous.  Statutes  intended  to  favor  one 
class  often  become  oppressive,  tyrannical,  and  prescrip- 
tive to  other  classes  never  intended  to  be  affected 
thereby  ;  so  that  the  framers  of  our  constitution,  learn- 
ing from  experience,  wisely  provided  that  the  laws 
should  be  general  in  their  nature  and  uniform  through- 
out the  state." 

The  court,  elsewhere  in  its  opinion,  when  consider- 
ing the  scope  of  the  constitutional  provision  that  all 
laws  of  a  general  nature  shall  have  uniform  operation 
throughout  the  state,  said  : 

"The  act  under  consideration,  while  it  is  general  in 
its  nature,  applies  only  to  railroad  companies  and  their 
employees,  and  is  not,  therefore,  general  in  its  applica- 
tion, and  does  not  operate  uniformly  on  all  classes  of 
citizens.  Under  this  statute,  railroad  companies  are 
prohibited  from  making  contracts  which  other  corpora- 
tions in  the  state  are  allowed  to  make.  *  *  *  The 
act  under  consideration  is  certainly  one  which  impairs 
the  rights  of  a  large  number  of  the  citizens  of  Ohio  to 
exercise  a  privilege  which  is  dear  to  all  persons, 
namely,  that  of  making  contracts  concerning  their  own 
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labor  and  the  fruits  thereof,  and  so  far  as  it  relates  to 
such  contracts  already  made,  impairs  their  validity. 
The  act  seems  to  assume  that  a  large  class  of  the  citi- 
zens of  the  state,  namely,  those  employed  by  railroad 
corporations,  are  incapable  of  making*  contracts  for 
their  own  labor." 

It  may  be  proper  here  to  observe  that  in  a  case 
recently  determined  by  the  supreme  court  of  Ohio  a 
contract  such  as  the  one  involved  in  Shaver's  Case  was 
held  not  to  be  interdicted  by  the  above  act  of  April  2, 
1890,  (87  Ohio  Laws,  149),  and  was  not  contrary  to 
public  policy.     Railway  Co.  v.  Cox,  45  N.  E.  Rep.  641. 

It  is  quite  clear  from  an  examination  of  Judge  Ricks' 
opinion  that  he  intended  to  decide  nothing*  more — indeed, 
the  case,  under  his  view  of  the  statute,  required  nothing- 
more  to  be  decided — than  that  the  part  of  the  act  of 
1890  relating-  to  contracts  or  ag-reements,  whereby  a 
rig"ht  to  damag-es  ag-ainst  a  railroad  company,  arising' 
from  personal  injury  or  death,  was  surrendered  or 
waived  when  the  employee  became  a  member  of  the 
relief  association  referred  to,  was  unconstitutional,  as 
depriving-  the  employees  of  railroad  corporations  of 
their  liberty  without  due  process  of  law.  He  had  no 
occasion,  in  the  case  before  him,  to  consider  the  validity 
of  the  third  section  of  that  act.  The  first  section  might  be 
held  void,  leaving  the  third  section  in  full  force.  Even 
if  the  act  of  1890,  in  the  particulars  involved  in  Shaver's 
Case,  and  for  the  reasons  stated  by  Judge  Ricks, 
were  held  to  be  unconstitutional, — upon  which  question 
it  is  unnecessary  to  express  an  opinion, — the  statute, 
in  respect  to  the  matters  mentioned  in  the  third  section, 
can  be  sustained  as  one  of  a  general  nature,  and  having- 
uniform  operation  throughout  the  state. 

This  general  question  has  been  considered  by  the 
supreme  court  of  Ohio.  In  McGill  v.  State,  34  Ohio 
St.  238,  the  court,  referring  to  the  constitutional  pro- 
vision requiring  all  laws  of  a  general  nature  to  have  a 
uniform  operation  throughout  the  state,  said  : 

'*  A  g-eneral  law  that  land  should  not  be  sold  upon 
execution  for  less  than  two-thirds  of  its  appraised  value 
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was  excluded  from  operation  in  several  counties  by 
local  enactment.  There  were  different  laws  in  differ- 
ent counties  respecting-  the  descent  and  distribution  of 
intestate  property.  Some  statutes  .  defining-  legul 
offenses  were  excluded  in  their  operation  from  a  large 
part  of  the  state ;  and  different  penalties  for  a  violation 
of  the  same  act  were,  in  some  instances,  provided  for 
different  localities.  These  are  examples  of  the  legisla- 
tion to  prevent  which  in  the  future,  and  the  mischief 
resulting, from  it,  this  provision  of  the  constitution  was 
adopted.  But  no  wider  scope  was  claimed  for  it  than 
to  guard  the  future  against  the  evils  and  inequalities 
resulting  from  legislation  of  the  character  complained 
of." 

See,  also,  Lehman  v.  McBride,  15  Ohio  St.  573,  653; 
Ex  parte  Falk,  42  Ohio  St.  638,  641 ;  Costello  v.  Vil- 
lage of  Wyoming,  49  Ohio  St.  202. 

In  State  v.  Nelson,  52  Ohio  St.  88,  97,  where  the 
question  was  whether  an  act  entitled  **An  act  requiring 
persons,  associations,  and  corporations  owning*  or 
operating  street  cars  to  provide  for  the  well-being  of 
the  employees  " — the  act,  in  its  provisions,  being  made 
applicable  only  to  electric  street  cars  other  than  trail 
cars — was  in  conflict  with  the  constitutional  provision 
requiring  all  laws  of  a  g-eneral  nature  to  have  a  uniform 
operation  throughout  the  state,  the  court  said  : 

**  The  act  in  question  is  clearly  of  a  g-eneral  nature, 
so  that  the  only  inquiry  left  is  whether  it  is  of  uniform 
operation  throughout  the  state.  And  here  ag-ain  it  is 
equally  clear  that  the  law  is  in  operation  throughout 
every  part  of  the  state,  uniformly  as  to  all  classes 
therein  named.  Is  this  sufficient?  Soon  after  the 
adoption  of  the  constitution  it  was  said  by  this  court 
that  the  scope  and  purpose  of  this  section  was  to  pre- 
vent laws  of  a  general  nature  from  being*  in  force  in 
some  counties  and  not  in  others,  and  these  early  cases 
have  been  followed  ever  since." 

Again  : 

**  Of  late  years  an  effort  has  frequently  been  made  to 
claim  for  this  section  of  the  constitution  a  wider  scope 
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than  to  gfuard  ag'ainst  the  evils  resulting*  from  legisla- 
tion of  the  character  mentioned  by  Thurman,  J.,  in 
Cass  V.  Dillon,  2  Ohio  St.  607  ;  ScoTT,  J.,  in  Lehman 
r.  McBride;  Boynton,  J.,  in  McGill  v.  State,  and 
Okey,  J.,  in  Ex  parte  Palk  ;  but  such  eflForts  have 
uniformly  failed.  The  only  statutes  which  have  been 
declared  in  conflict  with  this  section  of  the  constitution 
are  statutes  making-  different  classes  of  different  parts 
of  the  territory  of  the  state,  such  as  cities,  villag-es,  etc. 
This  section  of  the  constitution  requires  that  laws  of  a 
g-eneral  nature  shall  have  not  only  an  operation,  but  a 
uniform  operation,  throug'hout  the  state  ;  that  is,  the 
whole  state,  and  not  only  in  one  or  more  counties.  The 
operation  must  be  uniform  upon  the  subject-matter  of 
the  statute.  It  cannot  operate  upon  the  named  subject- 
matter  in  one  part  of  the  state  differently  from  what  it 
operates  upon  it  in  other  parts  of  the  state  ;  that  is,  the 
law  must  operate  uniformly  on  the  named  subject-mat- 
ter in  every  part  of  the  state,  and  when  it  does*  that  it 
complies  with  this  section  of  the  constitution.  That 
this  is  the  scope  and  purpose  of  this  section  appears 
from  its  lang'uag'e,  the  debates  of  the  constitutional  con- 
vention, and  the  uniform  construction  placed  thereon  by 
this  court  in  the  cases  above  cited,  and  others  herein- 
after referred  to.  *  *  *  In  Adler  v.  Whitbeck,  44 
Ohio  St.  539,  an  effort  was  made  to  have  the  statute 
there  under  consideration  declared  unconstitutional 
because  its  classification  included  saloons  and  excluded 
distilleries  and  breweries,  but  the  effort  failed.  A 
similar  effort  was  made  in  Senior  v.  Ratterman,  44 
Ohio  St.  661,  because  wholesale  dealers  and  manufac- 
turers were  not  included  within  the  same  class,  and  the 
effort  again  failed.  A  similar  effort  was  made  in  State 
-v.  Turnpike  Co.,  37  Ohio  St.  481,  as  to  the  classification 
of  turnpikes,  and  the  effort  ag-ain  failed.  *  *  *  The 
scope  and  force  of  this  section  of  our  constitution  being 
as  herein  indicated,  it  is  clear  that  the  statute  in  ques- 
tion is  not  in  conflict  therewith.  The  statute  is  in 
operation  in  every  part  of  the  state,  and  operates  uni- 
formly upon  the  classes  of  persons  therein  designated 
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in  every  part  of  the  state.  The  act  is  clearly  authorized 
as  a  police  reg-ulation  to  protect  the  health  and  promote 
the  comfort  of  those  eng-aged  in  operating-  electric  cars.' * 

The  question  under  consideration  is  somewhat  like 
that  presented  in  Harwood  v.  Wentworth,  162  U.  S. 
547,  563.  There  the  question  was  whether  an  act  of 
the  legislature  of  Arizona  fixing  the  compensation  of 
county  officers,  and  for  that  purpose  classifying  the 
counties  of  the  state  according  to  the  assessed  valuation 
of  property  in  each  county,  was  a  local  or  special  act. 
If  so,  it  was  void,  as  repugnant  to  an  act  of  Congress^ 
declaring  that  the  legislatures  of  the  territories  shall 
not  pass  local  or  special  laws  in  certain  cases.  The 
practical  eflFect  of  the  act  was  to  establish  higher 
salaries  in  some  counties  for  the  particular  officers, 
named  than  for  the  same  class  of  officers  in  other 
counties.  '*  But,"  the  supreme  court  said,  *'  that  does 
not  make  it  a  local  or  special  law.  The  act  is  general 
in  its  operation  ;  it  applies  to  all  counties  in  the  terri- 
tory ;  it  prescribes  a  rule  for  the  stated  compensation 
of  certain  public  officers  ;  no  officer  of  the  classes^ 
named  is  exempted  from  its  operation  ;  and  there  is 
such  a  relation  between  the  salaries  fixed  for  each  clas^ 
of  counties,  and  the  equalized  assessed  valuation  of 
property  in  them,  respectively,  as  to  show  that  the  act 
IS  not  local  and  special  in  any  just  sense,  but  is  general 
in  its  application  to  the  whole  territory,  and  designed 
to  establish  a  system  for  compensating  county  officers 
that  is  not  intrinsically  unjust,  nor  capable  of  being 
applied  for  purposes  merely  local  or  special." 

We  do  not  deem  it  necessary  to  pursue  this  subject 
further.  We  think  it  clear  that  the  Ohio  statute  is  not. 
obnoxious  to  the  constitutional  provision  requiring  all 
laws  of  a  general  nature  to  have  a  uniform  operation 
throughout  the  state.  As  it  applies  to  all  railroad  cor- 
porations operating  railroads  within  the  state,  it  is. 
within  the  meaning  of  the  state  constitution,  general  in 
its  nature  ;  and,  as  it  applies  to  all  of  a  given  class  of 
railroad  employees,  it  operates  uniformly  throughout 
the  state. 
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It  IS  next  contended  by  the  plaintiff  in  error  that  if 
Van  Dusen  was  injured  by  the  negligence  of  Hartley, 
the  conductor,  he  is  not  entitled  to  recover, 
for  the  reason  that  the  latter  was  not  negli-  IJjJIII'Jpe'iJw 
gent  in  the  performance  of  any  duty  imposed  ^™'*"'*'"' 
by  law  on  the  master  personally,  but  only 
in  respect  of  the  performance  of  work  pertaining  to 
him  and  other  employees  in  the  same  work.  The 
principal  authorities  cited  in  support  of  this  view  are 
Railroad  Co.  v.  Keegan,  160  U.  S.  259,  and  Stock- 
meyer  v.  Reed,  55  Fed.  Rep.  259. 

If  this  contention  were  sustained,  the  statute  of  Ohio 
would  be  deprived  of  all  practical  value,  and  the  mani- 
fest object  of  the  legislature  in  passing  it  would  be 
defeated.  The  Keegan  and  Stockmeyer  Cases  enforced 
the  general  rule  that  a  foreman  or  superintendent  of  a 
body  of  employees  doing  a  particular  service  was  a 
fellow  servant  of  those  under  him,  and,  consequently, 
the  common  employer  was  not  liable  to  one  of  them  for 
the  negligence  of  the  other.  The  very  object  of  the 
statute  before  us  was  to  prevent  the  application  of  that 
rule  in  Ohio  as  between  a  railroad  company  and  its 
employees.  Hence  it  declared  that  every  person  in  the 
employ  of  a  railroad  company,  "having  power  or  au- 
thority to  direct  or  control  any  other  employee  of  such 
company,  is  not  the  fellow  servant,  but  the  superior,  of 
such  other  employee."  If,  by  force  of  the  statute, 
Bartley  was  not  a  fellow  servant,  but  the  superior,  of 
Van  Dusen,  he  did  not  become,  within  the  meaning  of 
the  statute,  a  fellow  servant  simply  because  he  did 
some  work  of  the  kind  done  by  Van  Dusen.  The 
object  of  the  statute  was  to  make  one  to  whom  is  com- 
mitted by  a  railway  corapany^  the  authority  to  direct 
and  control  employees  in  the  same  service  the  repre- 
sentative, in  respect  of  that  service,  of  the  common 
employer,  so  that  his  acts,  within  the  scope  of  his 
employment,  are  the  acts  of  the  company,  and  his  neg- 
ligence its  negligence. 

That  the  evidence  was  such  as  to  require  the  sub- 
mission of  the  question  of  negligence  to  the  jury  is,  in 
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our  judg-ment,  too  manifest  to  require  discussion. 
Indeed,  so  far  from  there  being-  no  proof  to  support  the 
allegation  of  negligence,  the  preponderance  of  evidence 
on  that  issue  was  with  the  plaintiff. 

It  is  said  that  the  damag^es  found  were  excessive,  and 
that  the  judgment  below  should,  for  that  reason,  be 
reversed.  That  was  a  question  for  the  consideration 
of  the  trial  court  on  a  motion  for  a  new  trial.  Upon  a 
writ  of  error  this  court  can  deal  only  with  questions  of 
law.  If  there  was  a  case  of  disputed  facts  upon  which 
the  plaintiff  wzls  entitled  to  go  to  the  jury, — ^as  un- 
doubtedly there  was, — it  was  for  the  jury  to  assess  the 
damages  ;  and,  if  the  trial  court  did  not  disturb  the 
verdict  upon  the  ground  that  the  damages  were  exces- 
sive, that  was  the  end  of  the  question  of  damages.  As 
that  court  laid  down  no  rule  for  the  assessment  of 
damages  that  was  erroneous  in  law,  this  court  is  with- 
out power  to  revise  the  judgment  in  respect  of  the 
amount  of  damages.  It  is  restricted  in  its  considera- 
tion of  the  case  to  questions  of  law.  Railroad  Co.  v. 
Praloff,  100  U.  S.  24,  31. 

It  is  alleged  that  error  was  committed  in  permitting- 
plaintiff,  against  the  objection  of  the  defendant,  to 
prove  what  Bartley,  the  conductor,  said  just  after  the 
plaintiff  was  injured.  The  conductor  and  those  under 
^  him  were  very  near  each  other  during  the 
performance  of  the  work  committed  to  them. 
Van  Dusen  testified  that  his  hand  was  caught  and  held 
fast  while  the  car  that  mashed  it  backed  up  five  or  ten 
feet.  Getting  his  hand  out  as  soon  as  the  car  backed » 
he  came  from  between  the  cars,  and  walked  towards 
the  engine  holding  his  hand  up.  The  engineer  got 
off  the  engfine,  and,  with  Bartley,  came  towards  Van 
Dusen.  Being  asked  how  long  after  the  accident  be- 
fore Bartley  met  him.  Van  Dusen  said  :  **It  was  not  a 
minute, — that  is,  a  minute  after  I  got  my  hand  out  and 
walked  towards  the  engine;"  and  that  it  may  have 
been  **stx  or  seven  car  lengths"  before  he  met  Bartley. 
Being  asked  what  Bartley  said  to  him  at  that  time,  the 
question  was  objected  to,  but  the  court  permitted  him 
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to  answer,  upon  the  ground  that  it  came  ''within  the 
rule  of  the  res  gvstae,''  and  that  "what  was  said  by 
this  plaintiff  and  what  was  said  by  the  eng"ineer  or  by 
the  conductor  in  the  very  doing"  of  this  thing-  is  a  part 
of  the  thing-  itself."  The  plaintiff  answered  :  "Well, 
I  asked  Mr.  Hartley  what  in  the  world  he  was  trying- 
to  do,  coming"  back  on  me  the  second  time  without  say- 
ing" anything-  about  making-  a  second  cut.  He  said  : 
*Ed,  I  am  sorry.  I  was  going"  to  put  this  car  on  the 
elevator  track.  When  I  backed  up,  I  did  not  see  you. 
I  did  not  know  just  where  vou  was  until  I  heard  you 
holler.'  " 

We  are  of  opinion  that  this  evidence  was  properly 
admitted.  Its  exclusion  was  not  required  by  the  rule 
that  "an  act  done  by  an  agent  cannot  be  varied,  quali- 
fied, or  explained,  either  by  his  declarations  which 
amount  to  no  more  than  a  mere  narrative  of  a  past  oc- 
currence, or  by  an  isolated  conversation  held  or  an 
isolated  act  done  at  a  later  period."  Packet  Co.  v. 
Clough,  20  Wall.  (U.  S.)  528,  540.  The  case  is  rather 
covered  by  the  rule  formulated  by  Greenleap  (1 
Greenl.  Ev.  §  113),  and  sanctioned  by  the  supreme 
court  in  Railroad  Co.  v.  O'Brien,  119  U.  S.  99,  105, 
namely  : 

**The  party's  own  admission,  whenever  made,  may 
be  given  in  evidence  against  him  ;  but  the  admission  or 
declaration  of  his  agent  binds  him  only  when  it  is 
made  during  the  continuance  of  the  agency  in  regard 
to  a  transaction  then  depending,  et  dtim  fervet  opus. 
It  is  because  it  is  a  verbal  act,  and  part  of  the  res 
g-estcr^  that  it  is  admissible  at  all,  and  therefore  it  is 
not  necessary  to  call  the  agent  to  prove  it ;  but  wher- 
ever what  he  did  is  admissible  in  evidence,  there  it  is 
competent  to  prove  what  he  said  about  the  act  while  he 
was  doing  it." 

Judge  Hammond,  in  an  opinion  overruling  the  mo- 
tion for  a  new  trial,  properly  indicated  the  situation, 
when  he  said  that  the  conductor  "almost  immediately, 
and  while  the  cars  were  moving,  or  had  just  stopped, 
and  while  the  plaintiff  was  bleeding  from  the  injury  at 
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that  moment  received,  described  his  own  part  in  bringf- 
ing- about  the  motion  that  effected  the  injury."  The 
rule  insisted  upon  for  the  exclusion  of  such  declarations 
would,  he  said,  **exclude  everything*  from  the  res 
gestce  which  did  not  occur  on  the  very  instant  of  the 
g-rinding-  of  the  flesh  and  bones  by  the  colliding-  car."  In 
O'Brien's  Case  the  question  was  as  to  the  admissibility 
of  certain  declarations  of  a  railroad  engineer  as  to  the 
rate  of  speed  at  which  his  train  was  moving  at  the  time 
of  the  accident.     The  court  said  : 

* 'Although  the  speed  of  the  train  was,  in  some  de- 
gree, subject  to  his  control,  still  his  authority,  in  that 
respect,  did  not  carry  with  it  authority  to  make  declara- 
tions or  admissions  at  a  subsequent  time  as  to  the  man- 
ner in  which,  on  any  particular  trip,  or  at  any  desig- 
nated point  in  his  route,  he  had  performed  his  duty. 
His  declarations,  after  the  accident  had  become  a  com- 
pleted fact,  and  when  he  was  not  performing  the  duties 
of  engineer,  that  the  train,  at  the  moment  the  plaintiff 
was  injured,  was  being  run  at  the  rate  of  eighteen 
miles  an  hour,  was  not  explanatory  of  anything  in 
which  he  was  then  engaged.  It  did  not  accompany 
the  act  from  which  the  injuries  in  question  arose.  It 
was,  in  its  essence,  the  mere  narration  of  a  past  occur- 
rence, not  a  part  of  the  res  g'estce  ;  simplj^  an  assertion 
or  representation,  in  the  course  of  conversation,  as  to  a 
matter  not  then  pending,  and  in  respect  of  which  his 
authority  as  engineer  had  been  fully  exerted." 

We  recognize  the  difficulty  of  laying  down  a  rule 
upon  this  subject  that  would  apply  in  every  case.  But 
we  do  not  doubt  that,  both  upon  principle  and  authori- 
ty, the  declarations  of  Bartley,  tending  to  show  that 
the  injury  to  Van  Dusen  was  to  be  attributed  to  his 
(Bartley's)  negligence,  were  admissible  in  evidence  as 
part  of  the  res  g-estcc.  These  declarations  cannot  prop- 
erly be  characterized  as  hearsay,  for  they  really  accom- 
panied the  transaction  out  of  which  arose  the  injury. 
The  principal  matter  was  the  doing  of  certain  work 
under  the  supervision  of  one  having  authority  to 
control  those  engaged  in  it.     The  statements  of  the 
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conductor  were  made  while  the  work  was  in  prop^'ess, 
while  the  plaintiff  was  assisting-  him,  and  in  presence 
of  the  fact  necessary  to  be  explained.  They  illustrated 
what  had,  up  to  the  moment  of  such  statements,  been 
done  by  him  in  the  prosecution  of  the  work.  What  the 
conductor  and  Van  Dusen  set  out  together  to  do  was 
not  completed,  and  what  the  former  said  was  almost  ^ 
simultaneous  with  the  doing-  of  the  thing-  causing-  the 
injury.  The  infliction  of  the  injury  and  his  explana- 
tion of  his  conduct  were  so  close  togfether  that  they 
may  be  said  to  have  occurred  at  the  same  time.  His 
declarations,  therefore,  were  not,  in  any  proper  sense, 
a  mere  narrative  of  past  occurrences,  but  were  part  of 
the  occasion  out  of  which  the  plaintiff's  cause  of  action 
arose.  They  served  to  disclose  the  nature  and  quality 
of  the  acts  in  question,  and  were  made  under  circum- 
stances precluding  the  possibility  of  premeditation, 
desigfn,  or  deliberation  on  the  part  of  the  conductor. 
They  were  made  on  the  spot  where  the  injury  occurred. 
To  exclude  them  would  be  to  make  their  admissibility 
in  evidence  depend  wholly  upon  the  matter  of  time, 
although  the  circumstances  show  such  direct  and  im- 
mediate connection  between  the  thing  done  and  the 
declarations  of  the  person  having  such  thing  in  charge 
as  to  justify  the  court  in  characterizing  the  transaction 
as  one  continuous,  uncompleted  transaction,  and  such 
declarations  to  be  part  of  it. 

Having  considered  all  the  matters  presented  by  the 
record  which  in  our  judgment  require  consideration, 
and  perceiving  no  error  of  law  in  the  record,  the  judg- 
ment is  affirmed. 
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{^Supreme  Court  of  the  United  States  ^  March  /,  iSgy,) 

Condemnation  of  Property — Jurisdiction  of  Supreme  Court. — 
Where  state  statutes  relative  to  condemnation  proceedings  make  no 
provision  for  the  filing  of  an  answer  to  a  petition  for  the  condemna- 
tion of  land  under  the  eminent  domain  act  of  the  state,  it  is  not 
necessary,  in  order  to  give  the  Supreme  Court  of  the  United  States 
jurisdiction,  that  the  defendant  file  or  offer  to  file  an  answer  spe- 
cially setting  up  a  right  under  the  constitution  of  the  United  States, 
but  it  is  sufficient  if  the  defendant,  in  a  written  motion  to  the  trial 
court  to  set  aside  the  verdict  and  grant  a  new  trial,  and  in  the  as- 
signment of  error  to  the  appellate  court,  upon  the  overruling  of 
such  motion,  assert  its  claim  to  rights  under  the  constitution  of 
the  United  States. 

Fourteenth  Amendment — State  Officers. — Any  officer  of  a  state 
who  by  virtue  of  his  public  position  deprives  a  person  of  any  right 
protected  by  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States  violates  the  constitutional  inhibition  provided  in 
such  amendment,  as  its  prohibitions  extend  to  all  of  the  instrumen- 
talities of  the  state — To  its  legislative,  executive  and  judicial  au- 
thorities. 

Fourteenth  Amendment — Condemnation  Proceedings — Due  Pro- 
cess of  Law.* — Due  notice  to  the  owner  of  condemnation  proceedings, 
and  his  appearing  in  court  and  defending  such  proceedings  do  not 
show  that  such  condemnation  was  had  by  due  process  of  law.  Due 
process  of  law  requires  compensation  for  private  property  taken  for 
public  use. 

Same. — Under  a  state  statute  providing  for  the  condemnation  of  land 
for  public  use,  condemnation  proceedings  were  had  by  a  municipal 
corporation  against  the  property  of  a  railway  company  in  order  to 
open  a  street  across  the  company's  right  of  way.  The  property 
having  been  condemned,  and  only  a  nominal  compensation  having 
been  awarded,  the  defendant  moved  the  court  to  set  aside  the  ver- 
dict, claiming  that  such  appropriation  had  been  made  contrarj'  to 
the  provision  of  the  federal  constitution  prohibiting  the  taking  of 
property  without  the  due  process  of  law,  and  such  motion  having 
been  overruled,  appealed  to  the  highest  court  of  the  state  which 
affirmed  the  judgment.  Heldy  that  such  judgment  was  wanting  in 
the  due  process  of  law,  and  that  its  affirmance  by  the  highest  court 

*Note — Due  Process  of  Law — Eininent  Domain. — 4  Rap.  &  Mack's 
Digest  540 ;  notes  20  Am.  &  Eng.  R.  Cas.  393  ;  36  Id.  613  ;  6  Am.  & 
Eng.  Ency.  of  Law  563,  43. 
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was  a  denial  by  the  state  of  the  owner's  rights  under  the  federal 
constitution. 

Review  of  Judgment  of  State  Court  by  Federal  Court. — In  such 
action,  even* if  the  Supreme  Court  of  the  United  States  were  of  the 
opinion,  in  view  of  the  evidence,  that  the  jury  erred  in  finding  that 
no  property  right,  of  substantial  value,  had  been  appropriated,  it 
could  not  re-examine  the  final  judgment  of  the  state  court  on  that 
ground,  being  permitted  only  to  inquire  whether  the  trial  court 
prescribed  any  rule  of  law  for  the  guidance  of  the  jury  that  was  in 
absolute  disregard  of  the  company's  right  to  just  compensation,  as 
the  provision  in  the  constitution  of  the  United  States  that  **in  suits 

at  common  law the  right  of  trial  by  jury  shall  be  preserved, 

and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States,  than  according  to  the  rules  of  common 
law"  includes  cases  of  federal  cognizance  arising  in  state  courts  as 
well  as  those  arising  in  federal  courts. 

Condemnation  Proceedings — Measure  of  Damages. — In  such  con- 
demnation proceedings  the  measure  of  damages  is  the  difference 
between  the  value  of  the  right  to  the  exclusive  use  of  the  land  for 
the  purposes  for  which  it  was  being  used,  and  its  value  for  such 
purposes  after  the  opening  of  the  street. 

Same. — In  such  proceedings,  the  power  of  the  legislature  to  per- 
mit a  change  of  route  to  the  company,  and  the  possibilities  of  such 
change  cannot  be  considered  in  awarding  compensation  to  the  com- 
pany. 

Same. — In  such  proceedings,  the  municipal  corporation  cannot  be 
required  to  compensate  the  company  for  the  expenses  which  will 
have  to  be  incurred  by  the  company  in  providing  the  proper  em- 
ployees and  appliances  for  the  public  safety  at  such  crossing. 

Siame — Instructions. — An  instruction  that  if  the  land  to  be  crossed 
by  the  street  was  used  as  a  part  of  the  railroad  and  terminal  facili- 
ties of  such  company,  and  its  value  for  such  use  would  be  deprecia- 
ted by  the  opening  of  the  street,  then  the  company  was  entitled  to 
recover  a  sum  equal  to  such  depreciation  in  value  as  damages  to  the 
part  of  its  land  not  taken  or  crossed  by  the  street,  was  properly  re- 
fused. 

Condemnation  Proceedings — Right  of  Equal  Protection. — The  fact 
that  individual  owners  of  property  adjoining  that  of  the  company 
were  awarded  the  value  of  their  land  taken,  while  merely  nominal 
compensation  was  awarded  such  company,  does  not  show  that  the 
company  was  denied  the  equal  protection  of  the  laws,  it  still  being 
allowed  to  retain  its  tracks  on  the  land  taken. 

In  Error  to  the  Supreme  Court  of  the  State  of 
Illinois. 

John  J.  Herricky  for  plaintiff  in  error. 
John  S.  Miller^  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the 
court. 

The  questions  presented  on  this  writ  of  error  relate 
to  the  jurisdiction  of  this  court  to  re-examine  the  final 
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judg-ment  of  the  supreme  court  of  Illinois,  and  to  cer- 
«ase8uted  ^^^  ruHngfs  of  the  state  court,  which,  it  is 

alleged,  were  in  disregard  of  that  part  of 
the  fourteenth  amendment  declaring  that  no  state  shall 
deprive  any  person  of  his  property  without  due  process 
of  law,  or  denj^  the  equal  protection  of  the  laws  to  any 
person  within  its  jurisdiction. 

The  constitution  of  Illinois  provides  that  **no  person 
shall  be  deprived  of  life,  liberty  or  property,  without 
due  process  of  law."  Article  2,  §  2.  It  also  provides: 
'^Private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.  Such  compen- 
sation, when  not  made  by  the  state,  shall  be  ascertained 
by  a  jury,  as  shall  be  prescribed  by  law.  The  fee  of 
land  taken  for  railroad  tracks,  without  consent  of  the 
owners  thereof,  shall  remain  in  such  owners, ^subject  to 
the  use  for  which  it  is  taken."     Article  2,  §  13. 

By  the  fifth  article  of  the  general  statute  of  Illinois, 
approved  April  10,  1872,  and  relating  to  the  incorpora- 
tion of  cities  and  villages,  it  was  provided  that  *'the  city 
council  shall  have  power,  by  condemnation  or  other- 
wise, to  extend  any  street,  alley  or  highway  over  or 
across,  or  to  construct  any  sewer  under  or  through  any 
railroad  track,  right  of  way  or  land  of  any  railroad 
company  (within  the  corporate  limits) ;  but  where  no 
compensation  is  made  to  such  railroad  company,  the 
city  shall  restore  such  railroad  track,  right  of  way  or 
land  to  its  former  state,  or  in  a  sufficient  manner  not  to 
have  impaired  its  usefulness."  1  Starr  &  C.  Ann.  St. 
pp.  452,  472,  art.  5,  §  89. 

The  ninth  article  of  the  same  statute  declared  that 
when  the  corporate  authorities  of  a  city  or  village  pro- 
vided by  ordinance  for  the  making  of  any  local  im- 
provement authorized  to  be  made,  the  making  of  which 
would  require  that  private  property  be  taken  or 
damaged  for  public  use,  the  city  or  village  should  file 
in  its  name  a  petition  in  some  court  of  record  of  the 
county  praying  '*that  the  just  compensation  to  be  made 
for  private  property  to  be  taken  or  damaged"  for  the 


Am.  &  Eng.  EMINENT  DOMAIN.  29 

R.  Cas. 

Chicago,  &c,f  R.  Co.  v.  City  of  Chicago. 

improvement  or  purpose  specified  in  the  ordinance  be 
ascertained  by  a  jury. 

That  statute  further  provided  :  *'Sec.  14.  Any  final 
judgfment  or  judg'ments,  rendered  by  said  court,  upon 
any  finding*  or  findings  of  any  jury  or  juries,  shall  be  a 
lawful  and  sufficient  condemnation  of  the  land  or  prop- 
erty to  be  taken  upon  the  payment  of  the  amount  of 
such  finding  as  hereinafter  provided.  It  shall  be  final 
and  conclusive  as  to  the  damages  caused  by  such  im- 
provement, unless  such  judgment  or  judgments  shall 
be  appealed  from  ;  but  no  appeal  or  writ  of  error  upon 
the  same  shall  delay  proceedings  under  said  ordinance, 
if  such  city  or  village  shall  deposit,  as  directed  by  the 
court,  the  amount  of  the  judgment  and  costs,  and  shall 
file  a  bond  in  the  court  in  which  sucK  judgment  was 
rendered,  in  a  sum  to  be  fixed,  and  with  security  to  be 
approved  by  the  judge  of  said  court,  which  shall  secure 
the  payment  of  any  future  compensation  which  may  at 
any  time  be  finally  awarded  to  such  party  so  appealing 
or  suing  out  such  writ  of  error,  and  his  or 
her  costs.  Sec.  15.  The  court,  upon  proof  that  said 
just  compensation  so  found  by  the  jury  has  been  paid 
to  the  person  entitled  thereto,  or  has  been  deposited  as 
directed  by  the  court,  (and  bond  given,  in  case  of  any 
appeal  or  writ  of  error),  shall  enter  an  order  that  the 
city  or  village  shall  have  the  right,  at  any  time  there- 
after, to  take  possession  of  or  damage  the  property,  in 
respect  to  which  such  compensation  shall  have  been  so 
paid  or  deposited,  as  aforesaid."  1  Starr  &  C.  Ann. 
St.  p.  487  et  seg. 

All  of  these  provisions  became  a  part  of  the  charter 
of  the  city  of  Chicago  in  1875. 

By  an  ordinance  of  the  city  council  of  Chicago  ap- 
proved October  9,  1880,  it  was  ordained  that  Rockwell 
street,  in  that  city,  be  opened  and  widened  from  West 
Eighteenth  street  to  West  Nineteenth  street  by  con- 
demning therefor,  in  accordance  with  the  above  act  of 
April  10,  1872,  certain  parcels  of  land  owned  by  indi- 
viduals, and  also  certain  parts  of  the  right  of  way  in 
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that  city  of  the  Chicago,   Burling-ton  &  Quincy  Rail- 
road Company,  a  corporation  of  Illinois. 

In  execution  of  that  ordinance  a  petition  was  filed  by 
the  city,  November  12,  1890,  in  the  circuit  court  of 
Cook  county.  111.,  for  the  condemnation  of  the  lots, 
pieces,  or  parcels  of  land  and  property  proposed  to  be 
taken  or  damaged  for  the  proposed  improvement,  and 
praying-  that  the  just  compensation  required  for  private 
property  taken  or  damaged  be  ascertained  by  a  jury. 

The  parties  interested  in  the  property  described  in 
the  petition,  including  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  were  admitted  as  defend- 
ants in  the  proceeding. 

In  their  verdict  the  jury  fixed  the  just  compensation 
to  be  paid  to  the  respective  individual  owners  of  the 
lots,  pieces,  and  parcels  of  land  and  property  sought  to 
be  taken  or  damaged  by  the  proposed  improvements, 
and  fixed  one  dollar  as  just  compensation  to  the  railroad 
company  in  respect  of  those  parts  of  its  right  of  way 
described  in  the  city's  petition  as  necessary  to  be  used 
for  the  purposes  of  the  proposed  street. 

Thereupon  the  railroad  company  moved  for  a  new 
trial.  The  motion  was  overruled,  and  a  final  judgment 
was  rendered  in  execution  of  the  award  by  the  jury. 
That  judgment-  was  affirmed  by  the  supreme  court  of 
the  state.  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chi- 
cago, 149  111.  457,  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  188. 

The  motion  by  the  city  to  dismiss  the  writ  of  error 

for  want  of  jurisdiction  will  be  first  con- 

ProJJrtJ-JwUdic.  sidered.     If  the  right  now  asserted  under 

clnrt.' *"'""*     ^^^  constitution  of  the  United  States  was 

specifically  set  up  or  claimed  by  the  defend- 
ant in  the  state  court,  the  motion  to  dismiss  must  be 
overruled.     Rev.  St.  U.  S.  §  709. 

An  examination  of  the  statutes  under  which  this  pro- 
ceeding was  instituted  will  show  that  no  provision  is 
made  for  an  answer  by  the  defendants.  In  Smith  v. 
Railroad  Co.,  105111.  511,  516,  the  supreme  court  of 
Illinois  said  that  there  was  no  rule  of  law  or  of  practice 
authorizing  the  filing  of  an  answ^er  to  a  petition  for  the 
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condemnation  of  land  under  the  eminent  domain  act  of 
that  state  ;  that  the  proceeding"  was  purely  statutory  ; 
and  that,  although  the  statute  was  very  minute  in  all 
its  details,  specifically  setting  forth  every  step  to  be. 
taken  in  the  progress  of  a  cause  from  its  inception  to  its 
final  determination,  it  did  not  contain  any  allusion  to  an 
answer  by  the  defendants. 

It  is  not,  therefore,  important  that  the  defendant 
neither  filed  nor  offered  to  file  an  answer  specially  set- 
ting up  or  claiming  a  right  under  the  constitution  of  the 
United  States,  It  is  sufficient  if  it  appears  from  the 
record  that  such  right  was  specially  set  up  or  claimed 
in  the  state  court  in  such  manner  as  to  bring  it  to  the 
attention  of  that  court. 

Now,  the  right  in  question  was  distinctly  asserted  by 
the  defendant  in  its  written  motion  to  set  aside  the  ver- 
dict, and  grant  a  new  trial.  Among  the  grounds  for  a 
new  trial  were  the  following  :  That  the  several  rulings 
of  the  court  in  excluding  proper  evidence  for  the  defend- 
ant, the  statute  under  which  the  proceedings  for  con- 
demnation were  instituted,  and  the  verdict  of  the  jury 
and  the  judgment  based  upon  it,  were  all  contrary  to 
the  fourteenth  amendment,  declaring  that  no  state  shall 
deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its 
limits  the  equal  protection  of  the  laws. 

When  the  trial  court  overruled  the  motion  for  a  new 
trial,  and  entered  judgment,  it  necessarily  held  ad- 
versely to  these  claims  of  federal  right. 

But  this  is  not  all.  In  the  assignment  of  errors  filed 
by  the  defendant  in  the  supreme  court  of  Illinois,  these 
claims  of  rights  under  the  constitution  of  the  United 
States  were  distinctly  reasserted. 

It  is  true  that  the  supreme  court  of  Illinois  did  not, 
in  its  opinion,  expressly  refer  to  the  constitution  of  the 
United  States.  But  that  circumstance  is  not  conclusive 
against  the  jurisdiction  of  this  court  to  re-examine  the 
final  judgment  of  the  state  court.  The  judgment  of 
affirmance  necessarily  denied  the  federal  rights  thus 
specially  set  up  by  the  defendant,  for  that  judgment 
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could  not  have  been  rendered  without  deciding*  adversely 
to  such  claims  of  rigfht.  Those  claims  went  to  the  very 
foundation  of  the  whole  proceeding"  so  far  as  it  related 
to  the  railroad  company,  and  the  legal  eflfect  of  the 
judg-ment  of  the  supreme  court  of  the  state  was  to  deny 
them.  **  The  true  and  rational  rule,"  this  court  said  in 
Bridge  Proprietors  v.  Hoboken  Co.,  1  Wall.  (U.  S.)» 
116,  143,  '*  is  that  the  court  must  be  able  to  see  clearly, 
from  the  whole  record,  that  a  certain  provision  of  the 
constitution  or  act  of  Congress  was  relied  on  by  the 
party  who  brings  the  writ  of  error,  and  that  the  right 
thus  claimed  by  him  was  denied."  In  Roby  v.  Cole- 
hour,  146  U.  S.  153,  159,  it  was  said  that :  '*  Our  juris- 
diction being  invoked  upon  the  ground  that  a  right  or 
immunity,  specially  set  up  and  claimed  under  the  con- 
stitution or  authority  of  the  United  States,  has  been 
denied  by  the  judgment  sought  to  be  reviewed,  it  must 
appear  from  the  record  of  the  case  either  that  the  right 
so  set  up  and  claimed  was  expressly  denied,  or  that 
such  was  the  necessary  effect  in  law  of  the  judgment." 
De  Saussure  v.  Gaillard,  127  U.  S.  216,  234  ;  Brown  v. 
Atwell,  92  U.  S.  327  ;  Insurance  Co.  v.  Needles,  113 
U.  S.  574,  577,  8  Am.  &  Eng.  Corp.  Cas.  295 ;  Say- 
ward  V.  Denny,  158  U.  S.  180,  183.  There  is,  we  con- 
ceive, no  room  to  doubt  that  the  legal  effect  of  the  judg- 
ment below  was  to  declare  that  the  rights  asserted  by 
the  defendant  under  the  national  constitution  were  not 
infringed  by  the  proceedings  in  the  case.  Consequently, 
the  motion  to  dismiss  for  want  of  jurisdiction  must  be 
overruled,  and  we  proceed  to  examine  the  case  upon  its 
merits. 

The  general  contentions  of  the  railroad  company  are: 
That  the  judgment  of  the  state  court  whereby  a  pub- 
lic street  is  opened  across  its  land  used  for  railroad 
purposes,  and  whereby  compensation  to  the  extent  of 
one  dollar  only  is  awarded,  deprives  it  of  its  property 
without  due  process  of  law,  contrary  to  the  prohibitions 
of  the  fourteenth  amendment ;  and 

That  the  railroad  company  was  entitled,  by  reason  of 
the  opening  of  the  street,  to  recover  as  compensation  a 
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sum  eaual  to  the  difference  between  the  value  of  the  fee 
of  the  land  sought  to  be  crossed,  without  any  restric- 
tions on  its  right  to  use  the  land  for  any  lawful  pur- 
pose, and  the  value  of  the  land  burdened  with  a  per- 
petual rig-ht  in  the  public  to  use  it  for  the  purpose  of  a 
street  subject  to  the  right  of  the  company  or  those  ac- 
quiring title  under  it  to  use  it  only  for  railroad  tracks, 
or  any  purpose  for  which  the  same  could  be  used  with- 
out interfering  with  its  use  by  the  public. 

The  city  contends  that  the  question  as  to  the  amount 
of  compensation  to  be  awarded  to  the  railroad  company 
was  one  of  local  law  merely,  and,  as  that  question  was 
determined  in  the  mode  prescribed  by  the  constitution 
and  laws  of  Illinois,  the  company  appearing  and  having 
full  opportunity  to  be  heard,  the  requirement  of  due 
process  of  law  was  observed.  If  this  position  be  sound, 
it  is  an  end  of  the  case,  and  we  need  not  determine  whether 
the  state  court  erred  in  not  recognizing  the  principles 
of  law  embodied  in  the  instructions  asked  by  the  rail- 
road company. 

It  is  therefore  necessary  to  inquire  at  the  outset 
whether  **  due  process  of  law  "  requires  compensation 
to  be  made  or  secured  to  the  owner  of  private  property 
taken  for  public  use,  and  also  as  to  the  circumstances 
under  which  the  final  judgment  of  the  highest  court  of 
a  state  in  a  proceeding  instituted  to  condemn  such  prop- 
erty for  public  use  may  be  reviewed  by  this  court. 

It  is  not  contended — ^as  it  could  not  be — ^that  the  con- 
stitution of  Illinois  deprives  the  railroad  company  of 
any  right  secured  by  the  fourteenth  amend- 
ment.    For  the  state  constitution  not  only  '•J,'|!!S2»}""*" 
declares  that  no  person  sh^ll  be  deprived  of  oiiem. 
his  property  without  due  process  of  law, 
but  that  private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation.     But  it  must 
be  observed  that  the  prohibitions  of  the  amendment 
refer  to  all  the  instrumentalities  of  the  state, — to  its 
legislative,   executive,   and   judicial    authorities, — and 
therefore,  whoever,  by  virtue  of  public  position  under 
a  state  government,  deprives  another  of  any  right  pro- 

7  (N.  s.)  A.  &  E.  R.  Cas.— 3 
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tected  by  that  amendment  against  deprivation  by  the 
state,  "violates  the  constitutional  inhibition ;  and  as  he 
acts  in  the  name  and  for  the  state,  and  is  clothed  with 
the  state's  power,  his  act  is  that  of  the  state."  This 
must  be  so,  or,  as  we  have  often  said,  the  constitutional 
prohibition  has  no  meaning",  and  **the  state  has  clothed 
one  of  its  agents  with  power  to  annul  or  evade  it."  Ex 
parte  Virginia,  100  U.  S.  339,  346,  347 ;  Neal  v.  Dela- 
ware, 103  U.  S.  370 ;  Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  13  Am.  &  Eng.  Corp.  Cas.  187  ;  Gibson  t;.  Missis- 
sippi, 162  U.  S.  579.  These  principles  were  enforced 
in  the  recent  case  of  Scott  r.  McNeal,  154  U.  S.  34,  in 
which  it  was  held  that  the  prohibitions  of  the  four- 
teenth amendment  extended  to  *'all  acts  of  the  state, 
whether  through  its  legislative,  its  executive,  or  its 
judicial  authorities";  and  consequently  it  was  held  that 
a  judgment  of  the  highest  court  of  a  state,  by  which  a 
purchaser  at  an  administration  sale,  under  an  order  of 
a  probate  court,  of  land  belonging  to  a  living  person 
who  had  not  been  notified  of  the  proceedings,  deprived 
him  of  his  property  without  due  process  of  law,  con- 
trary to  the  fourteenth  amendment. 

Nor  is  the  contention  that  the  railroad  company  has 
been  deprived  of  its  property  without  due  process  of 

law  entirely  met  by  the  suggestion  that  it 
m?i?Ton4!mM-'  ^^.d  duc  uotice  of  the  proceedings  for  con- 
^^wftwtn^^SMi.  demnation,  appeared  in  court,  and  was  per- 
mitted to  make  defense.  It  is  true  that  this 
court  has  said  that  a  trial  in  a  court  of  justice  accord- 
ing to  the  modes  of  proceeding  applicable  to  such  a 
case,  secured  by  laws  operating  on  all  alike,  and  not 
subjecting  the  individual  to  the  arbitrary  exercise  of 
the  powers  of  government  unrestrained  by  the  estab- 
lished principles  of  private  right  and  distributive 
justice, — the  court  having  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  and  the  defendant  having  full 
opportunity  to  be  heard, — met  the  requirement  of  due 
process  of  law.  U.  S.  v,  Cruikshank,  92  U.  S.  542, 
554;  Leeper  z\  Texas,  139  U.  S.  462,  468.  But  a  state 
may  not,  by  any  of  its  agencies,  disregard  the  prohibi- 
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tions  of  the  fourteenth  amendment.  Its  judicial 
authorities  may  keep  within  the  letter  of  the  statute 
prescribing"  forms  of  procedure  in  the  courts,  and  g-ive 
the  parties  interested  the  fullest  opportunity  to  be 
heard,  and  yet  it  mig-ht  be  that  its  final  action  would  be 
inconsistent  with  that  amendment.  In  determining 
what  is  due  process  of  law,  regard  must  be  had  to  sub- 
stance, not  to  form.  This  court,  referring*  to  the  four- 
teenth amendment,  has  said:  "Can  a  state  make 
anything"  due  process  of  law  which,  by  its  own  legisla- 
tion, it  chooses  to  declare  such  ?  To  affirm  this  is  to 
hold  that  the  prohibition  to  the  states  is  of  no  avail,  or 
has  no  application,  where  the  invasion  of  private  rig-hts 
is  effected  under  the  forms  of  state  legislation."  David- 
son V.  New  Orleans,  96  U.  S.  97, 102.  The  same  ques- 
tion could  be  propounded,  and  the  same  answer  should 
be  made,  in  reference  to  judicial  proceedings  inconsist- 
ent with  the  requirement  of  due  process  of  law.  If 
compensation  for  private  property  taken  for  public  use 
is  an  essential  element  of  due  process  of  law  as  ordained 
by  the  fourteenth  amendment,  then  the  final  judgment 
of  a  state  court,  under  the  authority  of  which  the  prop- 
erty is  in  fact  taken,  is  to  be  deemed  the  act  of  the 
state,  within  the  meaning  of  that  amendment. 

It  is  proper  now  to  inquire  whether  the  due  process 
of  law  enjoined  by  the  fourteenth  amendment  requires 
compensation  to  be  made  or  adequately  se- 
cured   to  the   owner    of    private    property 
taken  for  public  use  under  the  authority  of  a  state. 

In  Davidson  v.  New  Orleans,  above  cited,  it  was  said 
that  a  statute  declaring*  in  terms,  without  more,  that 
the  full  and  exclusive  title  to  a  described  piece  of  land 
belonging"  to  one  person  should  be  and  is  hereby  vested 
in  another  person,  would,  if  eflFectual,  deprive  the 
former  of  his  property  without  due  process  of  law, 
within  the  meaning  of  the  fourteenth  amendment.  See, 
also,  Missouri  Pac.  R.  Co.  v.  State,  164  U.  S.  403,  417. 
Such  an  enactment  would  not  receive  judicial  sanction 
in  any  country  having  a  written  constitution  distribut- 
ing the  powers  of  government  among  three  co-ordinate 
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departments,  and  committing'  to  the  judiciary,  express- 
ly or  by  implication,  authority  to  enforce  the  provisions 
of  such  constitution.  It  would  be  treated,  not  as  an 
exertion  of  legislative  power,  but  as  a  sentence, — ^an 
act  of  spoliation.  Due  protection  of  the  rights  of  prop- 
erty has  been  regarded  as  a  vital  principle  of  republican 
institutions.  **Next  in  degree  to  the  right  of  personal 
liberty,"  Mr.  Broom,  in  his  work  on  Constitutional 
Law,  says,  *'  is  that  of  enjoying  private  property  with- 
out undue  interference  or  molestation."  Page  228. 
The  requirement  that  the  property  shall  not  be  taken 
for  public  use  without  just  compensation  is  but  **an 
affirmance  of  a  great  doctrine  established  by  the  com- 
mon law  for  the  protection  of  private  property. 
It  is  founded  in  natural  equitj',  and  is  laid  down  as  a 
principle  of  universal  law.  Indeed,  in  a  free  govern- 
ment, almost  all  other  rights  would  become  worthless 
if  the  government  possessed  an  uncontrollable  power 
over  the  private  fortune  of  every  citizen."  2  Story, 
Const.  §  1790;  1  Bl.  Comm.  138,  139;  Cooley,  Const. 
Lim.  *559 ;  People  v.  Piatt,  17  Johns.  195,  215;  Brad- 
shaw  V.  Rogers,  20  Johns.  103,  106 ;  Petition  of  Mt. 
Washington  Road  Co.,  4  N.  H.  134,  142;  Parham  v. 
Justices  of  Inferior  Court,  9  Ga.  341,  348;  Ex  parte 
Martin,  8  Eng.  (Ark.)  199,  206,  ^'Z  seq.\  Johnston  v. 
Rankin,  70  N.  Car.  550,  555. 

But  if,  as  this  court  has  adjudged,  a  legislative  en- 
actment, assuming  arbitrarily  to  take  the  property  of 
one  individual  and  give  it  to  another  individual,  would 
not  be  due  process  of  law,  as  enjoined  by  the  fourteenth 
amendment,  it  must  be  that  the  requirement  of  due 

Srocess  of  law  in  that  amendment  is  applicable  to  the 
irect  appropriation  by  the  state  to  public  use,  and 
without  compensation,  of  the  private  property  of  the 
citizen.  The  legislature  may  prescribe  a  form  of  pro- 
cedure to  be  observed  in  the  taking  of  private  property 
for  public  use,  but  it  is  not  due  process  of  law  if  provi- 
sion be  not  made  for  compensation.  Notice  to  the 
ow^ner  to  appear  in  some  judicial  tribunal  and  show 
cause  why  his  property  shall  not  be  taken  for  public 
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use  without  compensation  would  be  a  mockery  of  jus- 
tice. Due  process  of  law,  as  applied  to  judicial 
proceeding's  instituted  for  the  taking"  of  private  property 
for  public  use  means,  therefore,  such  process  as  recog- 
nizes the  rig-ht  of  the  owner  to  be  compensated  if  his 
property  be  wrested  from  him  and  transferred  to  the 
public.  The  mere  form  of  the  proceeding*  instituted 
against  the  owner,  even  if  he  be  admitted  to  defend, 
cannot  convert  the  process  used  into  due  process  of  law, 
if  the  necessary  result  be  to  deprive  him  of  his  property 
without  compensation. 

In  Fletcher  v.  Peck,  6  Cranch  (U.  S.)  87,  135,  136, 
this  court,  speaking-  by  Chief  Justice  Marshall, 
said:  '*It  may  well  be  doubted  whether  the  nature  of 
•society  and  of  government  does  not  prescribe  some  lim- 
its to  the  leg"islative  power  ;  and,  if  any  be  prescribed, 
where  are  they  to  be  found,  if  the  propertj^  of  an  indi- 
vidual, fairly  and  honestly  acquired,  may  be  seized 
without  compensation?  To  the  legislature  all  legisla- 
tive power  is  granted,  but  the  question  whether  the 
act  of  transferring  the  prop>erty  of  an  individual  to  the 
public  be  in  the  nature  of  legislative  power  is  well 
worthy  of  serious  reflection." 

In  Loan  Ass'n  v.  Topeka,  20  Wall.  655,  663,  Mr, 
Justice  Miller,  delivering  the  judgment  of  thia 
court,  after  observing  that  there  were  private  rig"hts  in 
every  free  g^overnment  beyond  the  control  of  the  state, 
and  that  a  g'overnment,  by  whatever  name  it  was 
called,  under  which  the  property  of  citizens  was  at  the 
absolute  disposition  and  unlimited  control  of  any  de- 
pository of  power,  was,  after  all,  but  a  despotism,  said: 
*'The  theory  of  our  governments,  state  and  national,  is 
opposed  to  the  deposit  of  unlimited  power  anywhere. 
The  executive,  the  leg"islative,  and  the  judicial 
branches  of  these  governments  are  all  of  limited  and 
defined  powers.  There  are  limitations  on  such  power, 
which  g-row  out  of  the  essential  nature  of  all  free  g'ov- 
-ernments,  implied  reservations  of  individual  rights, 
without  which  the  social  compact  could  not  exist,  and 
which  are  respected  by  all  governments  entitled  to  the 
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name."  No  court,  he  said,  would  hesitate  to  adjudg-e 
void  any  statute  declaring  that  **the  homestead  now 
owned  by  A.  should  no  long-er  be  his,  but  should 
henceforth  be  the  property  of  B."  In  accordance  with 
these  principles  it  was  held  in  that  case  that  the  prop- 
erty of  the  citizen  could  not  be  taken  under  the  power 
of  taxation  to  promote  private  objects,  and,  therefore, 
that  a  statute  authorizing-  a  town  to  issue  its  bonds  in 
aid  of  a  manufacturing*  enterprise  of  individuals  was. 
void  because  the  object  was  a  private,  not  a  public, 
one.  See,  also,  Cole  v,  LaGrang-e,  113  U.  S.  1,  7  Am. 
&  Enff.  Corp.  Cas.  379. 

In  the  early  case  of  Gardner  v.  Newburgh,  2  Johns. 
Ch.  (N.  Y.)  162.  there  being-  no  provision  in  the  con- 
stitution of  the  state  of  New  York  on  the  subject. 
Chancellor  Kent  said  that  it  was  a  principle  of  natural 
equity,  recog-nized  by  all  temperate  and  civilized  g'ov- 
ernments,  from  a  deep  and  universal  sense  of  its  jus- 
tice, that  fair  compensation  be  made  to  the  owner  of 
private  property  taken  for  public  use.  In  Sinnickson 
V.  Johnson,  17  N.  J.  L.  129,  145,  it  was  held  to  be  a 
settled  principle  of  universal  law,  reaching-  back  of  all 
constitutional  provisions,  that  the  rig-ht  to  compensa- 
tion was  an  incident  to  the  exercise  of  the  power  of  em- 
inent domain ;  that  the  one  was  so  inseparably  con- 
nected with  the  other  that  they  may  be  said  to  exist,, 
not  as  separate  and  distinct  principles,  but  as  parts  of 
one  and  the  same  principle ;  and  that  the  leg-islature 
**can  no  more  take  private  property  for  public  use 
without  just  compensation  than  if  this  restraining-  prin- 
ciple were  incorporated  into,  and  made  part  of,  its  state 
constitution."  These  cases  are  referred  to  with  ap- 
proval in  Pumpelly  z'.  Green  Bay  Co.,  13  Wall.  (U. 
S.)  166,  178,  and  in  Monongahela  Nav.  Co.  v,  U.  S.,. 
148  U.  S.  312,  325.  this  court  saying-  in  the  latter  case  : 
**And  in  this  there  is  a  natural  equity  which  commends, 
it  to  every  one.  It  in  no  wise  detracts  from  the  power 
of  the  public  to  take  whatever  maj'  be  necessary  for 
its  uses  ;  while,  on  the  other  hand,  it  prevents  the  pub- 
lic from  loading  upon  one  individual  more  than  his  just 
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share  of  the  burdens  of  gfovernment,  and  says  that, 
when  he  surrenders  to  the  public  something  more  and 
diflFerent  from  that  which  is  exacted  from  other  mem- 
bers of  the  public,  a  full  and  just  equivalent  shall  be 
returned  to  him." 

In  Searl  v.  School  Dist.,  133  U.  S.  553,  562,  and  in 
Sweet  V.  Rechel,  159  U.  S.  380,  398,  the  court  said 
that  it  was  a  condition  precedent  to  the  exercise  of  the 
power  of  eminent  domain  that  the  statute  make  pro- 
vision for  reasonable  compensation  to  the  owner. 

In  Scott  V.  Toledo,  36  Fed.  Rep.  385,  395,  396,  the 
late  Mr.  Justice  Jackson,  while  circuit  judge,  had 
occasion  to  consider  this  question.  After  full  consid- 
eration that  able  judge  said:  * 'Whatever  may  have 
been  the  power  of  the  states  on  this  subject  prior  to 
the  adoption  of  the  fourteenth  amendment  to  the  con- 
stitution, it  seems  clear  that,  since  that  amendment 
went  into  effect,  such  limitations  and  restraints  have 
been  placed  upon  their  power  in  dealing-  with  indi- 
vidual rights  that  the  states  cannot  now  lawfully  ap- 
propriate private  property  for  the  public  benefit  or  to 
public  uses  without  compensation  to  the  owner,  and 
that  any  attempt  so  to  do,  whether  done  in  pursuance 
of  a  constitutional  provision  or  legislative  enactment, 
whether  done  by  the  legislature  itself  or  under  dele- 
gated authority  by  one  of  the  subordinate  agencies  of 
the  state,  and  whether  done  directly,  by  taking  the 
property  of  one  person  and  vesting  it  in  another  or  the 
public,  or  indirectly,  through  the  forms  of  law,  by  ap- 
propriating the  property  aud  requiring  the  owner 
thereof  to  compensate  himself,  or  to  refund  to  another 
the  compensation  to  which  he  is  entitled,  would  be 
wanting  in  that  *due  process  of  law'  required  by  said 
amendment.  The  conclusion  of  the  court  on  this  ques- 
iton  is  that,  since  the  adoption  of  the  fourteenth 
amendment,  compensation  for  private  property  taken 
for  public  uses  constitutes  an  essential  element  in  *due 
process* of  law,'  and  that  without  such  compensa- 
tion the  appropriation  of  private  property  to  public 
uses,    no  matter  under  what  form  of  procedure  it  is 
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taken,  would  violate  the  provisions  of  the  federal  con- 
stitution." To  the  same  eflFect  are  Henderson  r.. Rail- 
way Co.,  21  Fed.  Rep.  359,  and  Baker  r.  Villagfe  of 
Norwood,  74  Fed.  Rep.  997. 

In  Mt.  Hope  Cemetery  v.  City  of  Boston,  158  Mass. 
509,  519,  43  Am.  &  Eng.  Corp.  Cas.  349,  in  which  the 
fourteenth  amendment  was  invoked  agfainst  a  statute 
requiring"  the  city  of  Boston  to  transfer  certain  cemetery 
property  owned  by  it  to  a  particular  company,  the  court 
said  :  **The  conclusion  to  which  we  have  come  is  that 
the  cemetery  falls  within  the  class  of  property  which 
the  city  owns  in  its  private  or  proprietary  character, 
as  a  private  corporation  might  own  it,  and  that  its  own- 
ership is  protected  under  the  constitutions  of  Massachu- 
setts and  of  the  United  States,  so  that  the  legislature 
has  no  power  to  require  its  transfer  without  compensa- 
tion,"— citing  the  constitution  of  Massachusetts,  decla- 
,  ration  of  rights  (article  10),  and  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States. 

In  his  work  on  Constitutional  Limitations,  Mr.  Coolev 
says  :  **The  principles,  then,  upon  which  the  process 
is  based,  are  to  determine  whether  it  is  'due  process'  or 
not,  and  not  any  considerations  of  mere  form.  *  *  * 
When  the  government,  through  its  established  agencies, 
interferes  with  the  title  to  one's  property,  or  with  his 
independent  enjoyment  of  it,  and  its  action  is  called  in 
question  as  not  in  accordance  with  the  law  of  the  land, 
we  are  to  test  its  validity  by  those  principles  of  civil 
liberty  and  constitutional  protection  which  have  become 
established  in  our  system  of  laws,  and  not  generally  by 
the  rules  that  pertain  to  forms  of  procedure  merely. 
In  judicial  proceedings  the  law  of  the  land  requires  a 
hearing  before  condemnation,  and  judgment  before  dis- 
possession ;  but  when  property  is  appropriated  by  the 
government  to  public  uses,  or  the  legislature  interferes 
to  give  direction  to  its  title  through  remedial  statutes, 
different  considerations  from  those  which  regard  the 
controversies  between  man  and  man  must  prevail, 
different  proceedings  are  required,  and  we  have  only  to 
see  whether  the  interference  can  be  justified  by  the 
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•established  rules  applicable  to  the  special  case.     Due 
process  of  law  in  each  particular  case  means  such  an 
•exertion  of  the  powers  of  g"overnment  as  the  settled 
maxims  of   law  permit  and  sanction   and  under  such 
safeg'uards  for  the  protection  of    individual  rights  as 
Ihose  maxims  prescribe  for  the  class  of  cases  to  which 
Ihe  one  in  question   belongs.     *     *     *     In  every  gov- 
ernment there  is  inherent  authority  to  appropriate  the 
property  of  the  citizen  for  the  necessities  of  the  state, 
^nd  constitutional  provisions  do  not  confer  the  power, 
though  they  generally  surround  it  with  safeguards  to 
prevent  abuse.     The  restraints  are  that,  when  specific 
property  is  taken,  a  pecuniary  compensation,  agreed 
upon  or  determined  by  judicial  inquiry,  must  be  paid." 
Pages  *356,  *357.     In  his  discussion  as  to  the  meaning 
and   scope  of    the  fourteenth   amendment,    the  same 
writer,  in  bis  edition  of  Story  on  the  Constitution,  after 
observing  that  every  species  of  individual  property  was 
subject  to  be  appropriated  for  the  special  needs  of  either 
the  state  or  national  government,  but  that  the  power  to 
appropriate  was  subject  to  the  restriction,  among  others, 
that  it  must  not  be  exercised  without  making  due  com- 
pensation for  whatever  is  taken,  says  :     *'Due  process 
of  law  requires — First,  the  legislative  act  authorizing 
the  appropriation,  pointing  out  how  it  may  be  made  and 
how  the  compensation  shall  be  assessed  ;  and,  second, 
that  the  parties  or  officers  proceeding  to  make  the  appro- 
priation shall  keep  within  the  authority  conferred,  and 
observe  every  regulation  which  the  act  makes  for  the 
protection  or  in  the  interest  of  the  property  owner, 
except  as  he  may  see  fit  voluntarily  to  waive  them." 
2  Story,  Const.  §  1956. 

In  our  opinion,  a  judgment  of  a  state  court,  even  if  it 
be  authorized  by  statute,  whereby  pri\^te  property  is 
taken  for  the  state  or  under  its  direction  for  public  use, 
without  compensation  made  or  secured  to  the  owner,  is, 
upon  principle  and  authority,  wanting  in  the  due  pro- 
cess of  law  required  by  the  fourteenth  amendment  of 
the  constitution  of  the  United  States,  and  the  affirmance 
of  such  judgment  by  the  highest  court  of  the  state  is  a 
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denial  by  that  state  of  a  right  secured  to  the  owner  by 
that  instrument. 

It  remains  to  inquire  whether  the  necessary  eflFect  of 
the  proceedings  in  the  court  below  was  to  appropriate 
to  the  public  use  any  property  right  of  the  railroad 
company  withbut  compensation  being  made  or  secured 
to  the  owner. 

The  contention  of  the  railroad  company  is  that  the 
verdict  and  judgment  for  one  dollar  as  the  amount  to- 
be  paid  to  it  was,  in  effect,  an  appropriation  of  its 
property  rights  without  any  compensation  whatever  ; 
that  the  judgment  should  be  read  as  if,  in  form  as  well 
as  in  fact,  it  made  no  provision  whatever  for  compensa- 
tion for  the  property  so  appropriated. 

Undoubtedly  the  verdict  may  not  unreasonably  be 
taken  as  meaning  that  in  the  judgment  of  the  jury  the 
company's  property,  proposed  to  be  taken,  was  not 
materially  damaged  ;  that  is,  looking  at  the  nature  of 
the  property,  and  the  purposes  for  which  it  was  ob- 
tained and  was  being  used,  that  which  was  taken  from 
the  company  was  not,  in  the  judgment  of  the  jury,  of 
any  substantial  value  in  money.  The  owner  of  private 
property  taken  under  the  right  of  eminent  domain  ob- 
tains just  compensation  if  he  is  awarded  such  sum  as, 
under  all  the  circumstances,  is  a  fair  and  full  equiva- 
lent for  the  thing  taken  from  him  by  the  public. 

If  the  opening  of  the  street  across  the  railroad  tracks 
did  not  unduly  interfere  with  the  company's  use  of  the 
right  of  way  for  legitimate  railroad  purposes,  then  its 
compensation  would  be  nominal.  But  whether  there 
was  such  an  interference,  what  was  its  extent,  and  what 
was  the  valvat  of  that  lost  by  the  company  as  the  direct 
result  of  such  interference,  were  questions  of  fact, 
which  the  state  committed  to  the  jury  under  such  in- 
structions touching  the  law  as  were  proper  and  neces- 
sary. It  was  for  the  jury  to  determine  the  facts,  but 
it  belonged  to  the  court  to  determine  the  legal  princi- 
ples by  which  they  were  to  be  governed  in  fixing  the 
amount  of  compensation  to  the  owner. 

Whatever  may  have  been  the  power  of  the  trial  court 
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to  set  aside  the  verdict  as  not  awarding'  just  compensa- 
tion, or  the  authority  of  the  supreme  court 
of  Illinois,  under  the  constitution  and  laws  JSfeit VsutJ*' 
of  the  state,  to  review  the  facts,  can  this  tJ'ri.^' '***"' 
court  go  behind  the  final  judgment  of  the 
state  court  for  the  purpose  of  re-examining*  and  weig'h- 
ing  the  evidence,  and  of  determining  whether,  upon 
the  facts,  the  jury  erred  in  not  returning  a  verdict  in 
favor  of  the  railroad  company  for  a  larger  sum  than 
one  dollar  ?  This  question  may  be  considered  in  two 
aspects  :  First,  with  reference  to  the  seventh  amend- 
ment of  the  constitution,  providing  that  *'in  suits  at 
common  law,  where  the  value  in  controversv  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall 
be  preserved,  and  no  fact  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  court  of  the  United  States^ 
than  according  to  the  rules  of  the  common  law ;" 
second,  with  reference  to  the  statute  (Rev.  St.  §  709) 
which  provides  that  the  final  judgment  of  the  highest 
court  of  a  state  in  certain  named  cases  may  be  re-exam- 
ined in  this  court  upon  writ  of  error. 

It  is  clear  that  the  last  clause  of  the  seventh  amend- 
ment is  not  restricted  in  its  application  to  suits  at 
common  law  tried  before  juries  in  the  courts  of  the 
United  States.  It  applies  equally  to  a  case  tried  before 
a  jurj^  in  a  state  court,  and  brought  here  by  writ  of 
error  from  the  highest  court  of  the  state.  One  of  the 
objections  made  to  the  acceptance  of  the  constitution  as 
it  came  from  the  hands  of  the  convention  of  1787  was 
that  it  did  not,  in  express  words,  preserve  the  right  of 
trial  by  jury,  and  that,  under  it,  facts  tried  by  a  jury 
could  be  re-examined  by  the  courts  of  the  United  States 
otherwise  than  according  to  the  rules  of  the  common 
law.  The  seventh  amendment  was  intended  to  meet 
these  objections,  and  to  deprive  the  courts  of  the  United 
States  of  any  such  authority.  It  could  not  have  been 
intended  thus  to  restrict  the  power  of  the  courts  of  the 
United  States  to  re-examine  facts  tried  by  juries  in  the 
courts  of  the  Union,  and  leave  it  open  for  those  courts 
to  re-examine,  in  disregard  of  the  rules  of  the  common 
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law,  facts  tried  by  juries  impaneled  in  the  state  courts 
in  cases  which,  by  reason  of  the  questions  involved  in 
them,  could  be  broug'ht  under  the  cognizance  of  the 
courts  of  the  United  States. 

In  Justices  v.  Murray,  9  Wall.  (U.  S.)  274,  278,— a 
case  removed  from  a  state  court  to  a  circuit  court  of  the 
United  States  after  verdict  in  the  state  court,  and 
brought  from  the*  latter  court  to  this  court  by  writ  of 
error, — the  question  was  presented  as  to  the  constitu- 
tionality of  so  much  of  the  fifth  section  of  the  act  of 
March  3,  1863,  c.  81  (12  Stat.  755),  as  authorized  the 
removal  of  a  judgment  in  a  state  court,  in  which  the 
case  was  tried  by  a  jury,  to  the  circuit  court  of  the 
United  States  for  a  retrial  on  the  facts  and  the  law. 
The  argument  was  made  that  as  by  the  construction 
uniformly  given  to  the  first  clause  of  the  amendment 
the  suits  there  mentioned  were  only  those  in  the  federal 
courts,  the  words  "and  no  fact  tried  by  a  jury,"  men- 
tioned in  the  second  clause,  relate  to  trial  by  jury  only 
in  such  courts.  But  this  court  said  :  "  It  is  admitted 
that  the  clause  applies  to  the  appellate  powers  of  the 
supreme  court  of  the  United  States  in  all  common-law 
•cases  coming  up  from  an  inferior  federal  court,  and 
-also  to  the  circuit  court  in  like  cases,  in  the  exercise  of 
its  appellate  powers.  And  why  not  as  it  respects  the 
exercise  of  these  powers  in  cases  of  federal  cognizance 
coming  up  from  a  state  court  ?  The  terms  of  the 
amendment  are  general,  and  contain  no  qualification  in 
respect  of  the  restriction  upon  the  appellate  jurisdic- 
tion of  the  courts,  except  as  to  the  class  of  cases 
»( namely,  suits  at  common  law)  where  the  trijjil  has  been 
by  jury.  The  natural  inference  is  that  no  other  was 
intended.  Its  language,  upon  any  reasonable,  if  not 
necessary,  interpretation,  we  think,  applies  to  this 
entire  class,  no  matter  from  what  court  the  case  comes, 
of  which  cognizance  can  be  taken  by  the  appellate 
court.  It  seems  to  us  also  that  cases  of  federal  cogni- 
zance, coming  up  from  state  courts,  are  not  only  within 
the  words,  but  are  also  within  the  reason  and  policy, 
of  the  amendment.    They  are  cases  involving  questions 
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arisingf  under  the  constitution,  the  laws  of  the  United 
States,  and  treaties,  or  under  some  other  federal 
authority,  and  therefore  are  as  completely  within  the 
exercise  of  the  judicial  power  of  the  United  States — ^as^ 
much  so — ^as  if  the  cases  had  been  originally  brought, 
in  some  inferior  federal  court.  No  other  cases  tried  in 
the  state  courts  can  be  brought  under  the  appellate 
jurisdiction  of  this  court,  or  any  inferior  federal  court 
on  which  appellate  jurisdiction  may  have  been  con- 
ferred. The  case  must  be  one  involving  some  fed- 
eral question,  and  it  is  difficult  to  perceive  any  sensible 
reason  for  the  distinction  that  is  attempted  to  be  made 
between  the  re-examination  by  the  appellate  court  of  a 
cause  coming  from  an  inferior  federal  court,  and  one  of 
the  class  above  mentioned  coming  up  from  a  state- 
court.  In  both  instances  the  cases  are  to  be  disposed 
of  by  the  same  system  of  laws,  and  by  the  same  judi- 
cial tribunal."  It  was,  therefore,  held  that  congress- 
could  not  authorize  a  circuit  court  of  the  United  States, 
upon  the  removal  of  a  case  tried  by  a  jury  in  a  state 
court,  to  retry  "the  facts  and  law." 

Upon  the  reasoning  in  the  case  just  referred  to,  it 
would  seem  to  be  clear  that  the  last  clause  of  the  sev- 
enth amendment  forbids  the  retrial  by  this  court  of  the 
facts  tried  by  the  jury  in  the  present  case.  This  con- 
clusion is  not  affected  by  the  circumstance  that  this, 
proceeding  is  to  be  referred  to  the  state's  power  of 
eminent  domain,  in  which  class  of  cases  it  has  been 
held  that,  in  the  absence  of  express  constitutional  pro- 
visions on  the  subject,  the  owner  of  private  property 
taken  for  public  use  cannot  claim,  as  of  right,  that  his- 
compensation  shall  be  ascertained  by  a  common-law 
jury.  The  reason  for  this  rule  is  that  before  the  es- 
tablishment of  the  government  of  the  United  States  it 
had  been  the  practice  in  this  country  and  in  England  to 
ascertain  by  commissioners,  special  tribunals,  and  other- 
like agencies  the  compensation  to  be  made  to  owners  of 
private  property  taken  for  public  use,  and  it  was  not 
to  be  supposed  that  the  general  provisions  in  American 
constitutions,  national  and  state,,  preserving  the  right. 
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of  trial  by  jury,  superseded  that  practice.  Lewis,  Em. 
Dotn.  pp.  311,  312,  and. authorities  cited.  But,  in  Illi- 
nois, such  practice  is  not  permitted  in  cases  of  the  con- 
demnation of  private  property  for  public  use.  The 
state  constitution  of  1848  provided  that  '*the  right  of 
trial  by  jury  shall  remain  inviolate  and  shall  extend  to 
all  cases  at  law  without  regard  to  the  amount  in  con- 
troversy." Article  13,  §  6.  The  constitution  of  1870 
provides  that  '*the  right  of  trial  by  jury,  as  heretofore 
enjoyed,  shall  remain  inviolate,  but  the  trial  of  civil 
cases  before  the -justices  of  the  peace  by  a  jury  of  less 
than  twelve  men  may  be  authorized  by  law."  Article 
2,  §  5.  And  by  the  latter  instrument,  as  we  have  seen, 
it  is  expressly  provided  that  the  just  compensation  re- 
quired to  be  made  to  the  owner  of  private  property 
taken  or  damaged  for  public  use  * 'shall  be  ascertained 
by  a  jury  as  shall  be  prescribed  by  law."  Id.  §  13. 
That  the  last-named  provision  prohibited  the  ascertain- 
ment of  such  compensation  in  any  other  mode  than  by 
a  jury  is  made  clear  by  the  decision  of  the  supreme 
court  of  Illinois  in  Kine  v,  Defenbaugh,  64  111.  291,  in 
which  it  was  adjudged  that  a  provision  in  a  statute 
of  Illinois  authorizing  commissioners  of  highways,  or 
three  supervisors  of  the  county  on  appeal  from  the 
commissioners,  to  ascertain  the  damages  sustained  by 
reason  of  the  construction  of  a  highway  across  the 
owner's  premises,  was  superseded  by  the  thirteenth 
section  of  article  2  of  the  state  constitution  ;  the  court 
observing  that  a  trial  by  jury  was  '*a  constitutional 
right  of  which  the  party  may  not  be  debarred  either 
by  the  action  or  nonaction  of  the  legislature.  People 
V.  McRoberts,  62  111.  38."  The  persons  impaneled  in 
this  case  to  ascertain  the  just  compensation  due  to  the 
railroad  company  constituted  a  jury  as  ordained  by  the 
constitution  of  Illinois  in  cases  of  the  condemnation  of 
private  property  for  public  use,  and,  being  a  jury 
within  the  meaning  of  the  seventh  amendment  of  the 
constitution  of  the  United  States,  the  facts  tried  by  it 
cannot  be  retried  "in  any  court  of  the  United  States 
otherwise   than  according  to  the  rules  of  the  common 
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law."  The  only  modes  knowtfto  the  common  law  '*to 
re-examine  such  facts  are  the  grantingr  of  a  new  trial 
by  the  court  where  the  issue  was  tried  or  to  which  the 
record  was  properly  returnable,  or  the  award  of  a 
venire  facias  de  novo  by  an  appellate  court,  for  some 
error  of  law  which  intervened  in  the  proceedings." 
Parsons  v.  Bedford,  3  Pet.  433,  447,  448  ;  Railroad  Co. 
V.  Fraloff,  100  U.  S.  24,  31. 

To  this  it  may  be  added  that  congress  has  provided 
that  the  final  judgment  of  the  highest  court  of  a  state 
in  cases  of  which  this  court  may  take  cognizance  shall 
be  re-examined  upon  writ  of  error,  a  process  of  com- 
mon-law origin,  which  removes  nothing  for  re-examina- 
tion but  questions  of  law  arising  upon  the  record. 
Egan  v.  Hart,  165  U.  S.  188.  Even  if  we  were  of 
opinion,  in  view  of  the  evidence,  that  the  jury  erred  in 
finding  that  no  property  right,  of  substantial  value  in 
money,  had  been  taken  from  the  railroad  company,  by 
reason  of  the  opening  of  a  street  across  its  right  of 
way,  we  cannot,  on  that  ground,  re-examine  the  final 
judgment  of  the  state  court.  We  are  permitted  only  to 
inquire  whether  the  trial  court  prescribed  any  rule  of 
law  for  the  guidance  of  the  jury  that  was  in  absolute 
disregard  of  the  company's  right  to  just  compensation. 

We  say,  *'in  absolute  disregard  of  the  company's 
right  to  just  compensation,"  because  we  do  not  wish  to 
be  understood  as  holding  that  every  order  or  ruling  of 
the  state  court  in  a  case  like  this  may  be  reviewed  here, 
notwithstanding  our  jurisdiction,  for  some  purposes,  is 
beyond  question.  Many  matters  may  occur  in  the  pro- 
gress of  such  cases  that  do  not  necessarily  involve,  in 
any  substantial  sense,  the  federal  right  alleged  to  have 
been  denied ;  and,  in  respect  of  such  matters,  that 
which  is  done  or  omitted  to  be  done  by  the  state  court 
may  constitute  only  error  in  the  administration  of  the 
law  under  which  the  proceedings  were  instituted. 

In  Lent  v.  Tillson,  140  U.  S.  316,  331  which  was  a 
case  of  the  widening  of  a  public  street,  for  the  cost  of 
which    bonds  were  issued,  to  be  paid  by  taxation  on 
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the  lands  benefited,  in  proportion  to  the  benefits,  and 
in  which  it  was  alleged  by  a  property  owner  that  the 
local  statute  had  been  so  administered  as  to  deprive 
him  of  his  property  without  due  process  of  law,  this, 
court  said :  * 'Errors  in  the  mere  administration  of  the 
statute,  not  involving*  jurisdiction  of  the  subject-mat- 
ter and  of  the  parties,  could  not  justify  this  court,  in 
its  re-examination  of  the  judgment  of  the  state  court, 
upon  writ  of  error,  to  hold  that  the  state  had  deprived, 
or  was  about  to  deprive,  the  plaintiff's  of  their  prop- 
erty without  due  process  of  law.  Whether  it  was  ex- 
pedient to  widen  Dupont  street,  or  whether  the  board 
of  supervisors  should  have  so  declared,  or  whether* 
the  board  of  commissioners  properly  apportioned  the 
cost  of  the  work,  or  correctly  estimated  the  benefits 
accruing  to  the  different  owners  of  property  affected 
by  the  widening  of  the  street,  or  whether  the  board's 
incidental  expenses  in  executing  the  statute  were  too 
great,  or  whether  a  larger  amount  of  bonds  were  is- 
sued than  should  have  been,  the  excess,  if  any,  not 
being  so  great  as  to  indicate  upon  the  face  of  the  trans- 
action a  palpable  and  gross  departure  from  the  require- 
ments of  the  statute,  whether  upon  the  facts  disclosed 
the  report  of  the  commissioners  should  have  been  con- 
firmed, are  none  of  them  issues  presenting  federal 
questions,  and  the  judgment  of  the  state  court  upon 
them  cannot  be  reviewed  here." 

In  harmony  with  those  views,  we  may  say  in  the 
present  case  that  the  state  court  having  jurisdiction  of 
the  subject-matter  and  of  the  parties,  and  being  under 
a  duty  to  guard  and  protect  the  constitutional  right 
here  asserted,  the  final  judgment  ought  not  to  be  held 
to  be  in  violation  of  the  due  process  of  law  enjoined  by 
the  fourteenth  amendment,  unless  by  its  rulings  upon 
questions  of  law  the  company  was  prevented  from  ob- 
taining substantially  any  compensation.  See,  also, 
Marctiant  v.  Railroad  Co.,  153  U.  S.  380. 

The  principal  point  of  dispute  between  the  parties 
was  whether   the  railroad  company,  by  reason  of  the 


Am.  &  Eng.  EM1NEN1*  DOM AiN.  49 

R.  Cas. 

Chicag-o,  &c.,  R.  Co.  v.  City  of  Chicag-o. 

Opening*  of  the  street,  was  entitled  to  recover  a  sum 
equal  to  the  difference  between  the  value  of 
the  land  in  question,  as  land,  without  any  coB««mi»tiM  Pw* 
restriction  on  its  right  to  use  it  tor  any  law-  ef  Duiaces. 
ful  purpose,  and  the  value  of  the  land  when 
burdened  with  the  right  of  the  public  to  use  it  for  the 
purposes  of  a  street  crossing*. 

In  its  opinion  in  this  case  the  supreme  court  of  Illi- 
nois says  that  when  a  city  council,  under  the  authority 
of  the  act  of  April  10, 1872,  extends  a  street  across  rail- 
road tracks  or  right  of  way,  '*  it  does  not  condemn  the 
land  of  the  railroad  company  nor  prevent  the  use  of  the 
tracks  and  right  of  way."  Chicago,  B.  &  Q.  R.  Co.  v. 
City  of  Chicago,  149  111.  457,  3  Am.  &  Eng.  R.  Cas., 
N.  S.,  188.  We  take  this  to  be  a  correct  interpretation 
of  the  local  statute,  and  as  indicating,  not  only  the  in- 
terest acquired  by  the  public  through  proceedings  in- 
stituted for  the  extension  of  a  street  across  the  tracks 
and  rigfht  of  way  of  the  railroad  company,  but  also  the 
extent  to  which  the  company  was  deprived,  by  the  pro- 
ceedings for  condemnation,  of  any  right  in  respect  of 
the  land.  Such  being  the  law  of  the  state,  it  would 
necessarily  follow  that  the  jury,  in  ascertaining  the 
amount  of  compensation,  could  not  properly  take  as  a 
basis  of  calculation  the  market  value  of  the  land  as  land. 
The  land  as  such  was  not  taken,  the  railroad  company 
was  not  prevented  from  using  it,  and  its  use  for  all  the 
purposes  for  which  it  was  held  by  the  railroad  company 
was  interfered  with  only  so  far  as  its  exclusive  enjoy- 
ment for  purposes  of  railroad  tracks  was  diminished  in 
value  by  subjecting  the  land  within  the  crossing  to 
public  use  as  a  street.  The  supreme  court  of  Illinois 
well  said  that  '*the  measure  of .  compensation  is  the 
amount  of  decrease  in  the  value  of  the  use  for  railroad 
purposes  caused  by  the  use  for  purposes  of  a  street, 
such  use  for  the  purposes  of  a  street  being  exercised 
jointly  with  the  use  of  the  company  for  railroad  pur- 
poses. In  other  words,  the  company  is  to  be  com- 
pensated for  the  diminution  in  its  right  to  use  its  tracks 
caused  by  the  existence  and  use  of  the  street."     Id. 

7  (N.  s.)  A,  &  £^  R,  Cas.— 4 
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But  it  was  contended  in  the  court  below,  and  is  here 
contended,  that  the  land  was  subject  to  sale  by  the  com- 
pany for  any  lawful  use  ;  that  after  being  condemned 
for  purposes  of  a  public  street  it  could  not  be  sold  as  land 
held  for  private  use  could  be  sold  in  the  market ;  con- 
sequently its  salable  value,  treating*  it  as  land  simply, 
was  practically  destroyed  by  the  opening"  of  a  public 
street  across  it.  Touching-  this  point  the  state  court, 
observing-  that  a  railroad  company  can  only  acquire 
land,  whether  by  voluntary  purchase  or  otherwise,  for 
railroad  purposes  as  defined  in  its  charter,  and  that  in 
this  case  the  descriptions  of  the  strips  of  land  conveyed 
to  the  appellant,  as  set  forth  in  the  conveyances  intro- 
duced in  evidence,  show  that  the  strips  were  purchased 
for  railroad  rigfht  of  way,  and  they  have  been  ever  since 
so  used,  said:  **It  is  manifest  that  the  appellant  is 
restricted  in  its  use  of  the  rig-ht  of  way  over  which  this 
street  is  to  be  extended  to  those  purposes  for  which 
such  rig-ht  of  way  is  now  used.  The  future  use  must 
be  the  same  as  the  present  use,  so  long-  as  the  appellant 
continues  to  operate  its  railroad,  unless  the  leg-islature 
shall  permit  it  to  chang-e  its  route."  Chicago,  B.  &  Q. 
R.  Co.  V.  City  of  Chicago,  149  111.  457,  461,  3  Am.  & 
Eng.  R.  Cas.,  N.  S.,  188.  The  supreme  court  of  Illi- 
nois, therefore,  held  that  the  trial  court  did  not  err  in 
excluding  evidence  to  show  the  general  salable  value  of 
the  right  of  way  included  in  the  crossing,  or  its  general 
value  for  other  uses  than  that  to  which  it  was  applied. 
According  to  this  view  of  the  powers  of  the  railroad 
company,  it  is  clear  that  the  jury  could  not  properly 
have  taken  into  consideration  the  possibility  of  such 
legislative  permission   being    granted.     That    is,    the 

power  of  the  legislature  to  permit  a  change 

of  route,  and  the  possibility  of  the  exercise 

of  that  power,  could  not  be  elements  in  the  inquiry  as 

to  the  compensation  to  be  now  awarded  to  the  railroad 

company. 

But  even  if  it  were  true  that  the  company,  so  long  as 
it  operated  its  railroad,  could  without  legislative  per- 
mission take  up  its  tracks  placed  across  the  land  in 
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question,  and  use  the  land  for  purposes  other  than  for 
a  rig"ht  of  way,  the  jury  could  not  properly  have  taken 
into  consideration  the  possibility  that  at  some  future 
time  the  company  would  adopt  that  course,  and  thereby 
put  itself  in  condition,  if  no  street  were  opened  across 
it,  to  sell  its  land  for  what  it  was  worth  as  land,  freed 
from  any  public  easement.  Such  a  possibility  was  too 
remote  and  contingent  to  have  been  taken  into  account. 
There  was  nothing  in  the  evidence,  introduced  or  oflFer- 
ed  and  excluded,  suggesting  any  probability  that  the 
company  intended  to  use,  or  would  in  the  near  future 
use,  the  land  within  the  crossing  for  any  other  purpose 
than  as  a  right  of  way.  While,  as  held  in  Boom  Co.  v, 
Patterson,  98  U.  S.  403,  408,  the  general  rule  is  that 
compensation  *'isto  be  estimated  by  reference  to  the 
uses  for  which  the  property  is  suitable,  having  regard 
to  the  existing  business  and  wants  of  the  community, 
or  such  as  may  be  reasonably  expected  in  the  imme- 
diate future,"  it  is  well  settled  that  "  mere  possible  or 
imaginary  uses,  or  the  speculative  schemes  of  its  pro- 
prietor, are  to  be  excluded."  Pierce,  R.  R.  217,  and 
authorities  cited  ;  Worcester  v.  Great  Falls  Manuf 'g 
Co.,  41  Me.  159,  164  ;  Dorian  v.  Railroad  Co.,  46  Pa. 
St.  520,  525. 

The  company  must  be  deemed  to  have  laid  its  tracks 
within  the  corporate  limits  of  the  city  subject  to  the 
condition — not,  it  is  true,  expressed,  but  necessarily 
implied — that  new  streets  of  the  city  might  be  opened 
and  extended  from  time  to  time  across  its  tracks,  as  the 
public  convenience  required,  and  under  such  restrictions 
as  might  be  prescribed  by  statute.  Suppose  the  city 
had  many  years  ago  acquired  the  land  in  question  by 
purchase  or  condemnation  for  the  purpose  of  extending, 
and  had  extended,  a  street  over  it,  and  that  the  railroad 
companj'  had  thereafter  acquired  by  condemnation  the 
right  to  lay  its  tracks  across  the  street  upon  making 
just  compensation  to  the  city.  In  ascertaining,  in  such 
a  case,  the  compensation  due  the  city,  would  it  not  be 
assumed,  the  street  having, once  been  opened,  that  the 
convenience  of  the  public  would  always  require  it  to  be 
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kept  Open,  and  that,  therefore,  compensation  was  to  be 
ascertained,  not  upon  the  basis  of  the  value  of  the  city's- 
land,  as  land,  when  crossed  by  the  railroad  tracks,  but 
upon  the  basis  that  the  land  would  always  be  a  part  of 
a  public  street?  Both  branches  of  this  question  must 
be  answered  in  the  affirmative.  But  they  should  not 
be  so  answered  if  the  position  of  the  railroad  company 
be  sound ;  for,  according*  to  its  contention,  the  jury,  in 
the  case  supposed,  must  have  taken  into  account  the 
possibility  that  the  city  migfht  at  some  future  time  dis- 
continue the  street,  and  sell  the  land,  or  devote  it  to 
other  purposes.  There  was  and  is  no  more  probability 
that  the  city,  in  the  case  supposed,  would  close  the 
street,  than,  in  this  case,  that  the  railroad  company 
will  take  up  its  tracks  from  the  land  in  question.  Such 
a  probability  was  too  remote  to  be  regarded  as  an  ele- 
ment in  the  inquiry  as  to  compen^tion.  When  these 
proceeding's  were  instituted  the  railroad  company  had 
an  exclusive  rig'ht  to  use  the  land  in  question  for  tracks 
upon  which  to  move  its  cars,  and  the  city  did  not  pro- 
pose to  interfere  in  any  degree  with  the  enjoyment  of 
that  right,  otherwise  than  by  the  opening  of  a  street 
across  the  tracks  for  public  use.  To  what  extent  was 
the  value  of  the  company's  right  to  use  the  land  for 
railroad  tracks  unduly  diminished  by  opening  across  it 
a  public  street?  Under  all  the  circumstances,  in  view 
of  the  purpose  for  which  the  railroad  company  obtained 
the  land,  for  which  the  land  was  in  fact  used,  and  for 
which  it  was  likely  to  be  always  used, — which  purpose 
is  the  most  valuable  one  for  the  railroad  company,-:— 
that  was  the  only  question  to  be  determined  by  the 
jury.  As  the  right  to  open  a  street  across  the  railroad 
tracks  was  all  that  the  city  sought  to  obtain  by  the 
proceeding  for  condemnation,  it  was  not  bound  to 
obtain  and  pay  for  the  fee  in  the  land  over  which  the 
street  was  opened.  If,  prior  to  the  institution  of  these 
proceedings,  the  railroad  company  had  constructed  upon 
the  land  embraced  within  the  crossing  buildings  to  be 
used  in  its  business,  it  would  have  been  necessary  for 
the  jury,  in  ascertaining  the  just  compensation  to  be 
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awarded,  to  take  into  consideration  the  value  of  such 
building's.  But  no  such  case  is  before  us.  The  case 
is  simply  one  of  the  opening-  of  a  street  across  land  with 
no  building-s  upon  it,  and  used  only  for  railroad  tracks. 

It  is  next  contended  that  error  of  law  was  committed 
by  the  refusal  of  the  court  to  allow  the  company  to 
prove  that  in  the  event  of  the  opening-  of  the 
street  it  would  *  be  necessarv  in  order  that 
the  railroad  be  properly  and  safely  operated,  to  con- 
struct gates  and  a  tower  for  operating  them,  plank  the 
crossing,  fill  between  the  rails,  put  in  an  extra  rail,  and 
to  incur  an  annual  expense  of  depreciations,  mainten- 
ance, employment  of  gatemen,  etc.  It  was  not  claimed 
that  the  railroad  company  could  recover  specifically  on 
account  of  such  expenditures,  but  that  the  proof  of 
their  being  made  necessary  by  the  opening  of  the  street 
was  admissible  for  the  purpose  of  showing  the  com- 
pensation due  to  the  company.  There  are  some 
authorities  that  seem  to  support  the  view  taken  by  the 
railroad  company,  but  we  are  of  opinion  that  no  error 
was  committed  in  excluding  the  evidence  offered. 

The  plaintiff  in  error  took  its  charter  subject  to  the 
power  of  the  state  to  provide  for  the  safety  of  the 
public,  in  so  far  as  the  safety  of  the  lives  and  persona 
of  the  people  were  involved  in  the  operation  of  the  rail- 
road. The  company  laid  its  tracks  subject  to  the 
condition,  necessarily  implied,  that  their  use  could  be 
so  regulated  by  competent  authority  as  to  insure  the 
public  safety.  And  as  all  property,  whether  owned  by 
private  persons  or  by  corporations,  is  held  subject  to 
the  authority  of  the  state  to  regulate  its  use  in  such 
manner  as  not  to  unnecessarily  endanger  the  lives  and 
the  personal  safety  of  the  people,  it  is  not  a  condition 
of  the  exercise  of  that  authority  that  the  state  shall 
indemnify  the  owners  of  property  for  the  damage 
or  injury  resulting-  from  its  exercise.  Property  thus 
•damaged  or  injured  is  not,  within  the  meaning  of  the 
constitution,  taken  for  public  use,  nor  is  the  owner 
deprived  of  it  without  due  process  of  law.  The 
requirement  that  compensation   be  made   for  pri\'ate 
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property  taken  for  public  use  imposes  no  restriction 
upon  the  inherent  power  of  the  state  by  reasonable 
reg*ulations  to  protect  the  lives  and  secure  the  safety  of 
the  people.  In  the  recent  case  of  New  York  &  N.  B. 
R.  Co.  V.  Town  of  Bristol,  151  U.  S.  556,  567,  60  Am. 
&  Eng-,  R.  Cas.  577,  this  court  declared  it  to  be 
thoroughly  established  that  the  inhibitions  of  the  con- 
stitution of  the  United  States  upon  the  impairment  of 
the  obligation  of  contracts,  or  the  deprivation  of  prop- 
erty without  due  process  or  of  the  equal  protection  of 
the  laws,  by  the  states,  are  not  violated  by  the  legiti- 
mate exercise  of  legislative  power  in  securing  the 
public  safety,  health,  and  morals.  **  The  governmental 
power  of  self-protection,"  the  court  said,  *' cannot  be 
contracted  away,  nor  can  the  exercise  of  rights  granted^ 
nor  the  use  of  property,  be  withdrawn  from  the  implied 
liability  to  governmental  regulation  in  particulars- 
essential  to  the  preservation  of  the  community  from  in- 

}*ury."     See  New  Orleans  Gaslight  Co.  v.   Louisiana 
-^ight  &  Heat  Producing  &  Manuf'g  Co.,  115  U.   S. 
650,  10  Am.  &  Eng.  Corp.  Cas.  639. 

In  Railway  Co.  v.  Deacon,  63  111.  91,  the  supreme 
court  of  Illinois  said:  **The  state  has  reserved  to- 
itself  the  power  to  enact  all  police  laws  necessary  and 
proper  to  secure  and  protect  the  life  and  property  of 
the  citizen.  Prominent  among  the  rights  reserved,  and 
which  must  inhere  in  the  state,  is  the  power  to  regu- 
late the  approaches  to  and  the  crossing  of  public  high- 
ways, and  the  passage  through  cities  and  villages, 
where  life  and  property  are  constantly  in  imminent 
danger  by  the  rapid  and  fearful  speed  of  railway 
trains.  The  exercise  of  their  franchises  by  corpora- 
tions must  yield  to  the  public  exigencies  and  the  safety 
of  the  community."  And  in  Railroad  Co.  z\  Willen- 
borg,  117  111.  203,  26  Am.  &  Eng.  R.  Cas.  358,  where 
the  question  was  whether  a  railroad  company  could  be 
required  to  construct  a  farm  crossing  over  its  road 
years  after  the  road  had  been  built,  the  court  said  : 
'*The  point  is  made,  however,  that  these  provisions- 
are   not  obligatory  on  this  corporation  because  they 
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were  enacted  niany  years  since  it  received  its  charter 
from  the  state.  This  is  a  misapprehension  of  the  law. 
The  regulations  in  regard  to  fencing  railroad  tracks, 
and  the  construction  of  farm  crossings  for  the  use  of 
adjoining  landowners,  are  'police  regulations,'  in  the 
strict  sense  of  those  terms,  and  apply  with  equal  force 
to  corporations  whose  tracks  are  already  built,  as  well 
as  to  those  to  be  thereafter  constructed.  They  have 
reference  to  the  public  security  both  as  to  persons  and 
to  property.  *  *  *  No  reason  is  perceived  why,  upon 
the  same  principle  on  which  a  railroad  corporation  may 
be  required  to  fence  its  track  and  construct  cattle 
g-uards,  it  may  not  be  required  also  to  construct  farm 
crossings." 

In  Chicago  &  N.  W.  R.  Co.  v.  City  of  Chicago,  140 
111.  309,  317-319,  50  Am.  &  Eng.  R.  Cas.  150,  the 
question  was  whether,  in  a  case  where  a  city  institutes 
a  condemnation  proceeding  to  open  or  extend  a  street 
across  a  railroad  already  constructed,  the  company 
owning  such  railroad  was  entitled  to  be  allowed,  as  a 
part  of  its  just  compensation,  the  amount  of  its  ex- 
penses in  constructing  and  maintaining  the  street 
crossing.  In  that  case  it  appeared  that  the  railroad 
was  constructed  prior  to  th.e  above  act  of  1872  for  the 
incorjK>ration  of  cities  and  villages,  and  before  the  pas- 
sage of  the  act  of  1874,  which  required  that  thereafter 
at  all  railroad  crossings  of  highways  '*and  streets" 
the  railroad  companies  should  construct  and  maintain 
such  crossings,  and  the  approaches  thereto,  within 
their  respective  rights  of  way,  so  that  at  all  times  they 
should  be  safe  as  to  person  and  property.  2  Starr  & 
C.  Ann.  St.  p.  1927.  The  court  said  :  ''Government 
owes  to  its  citizens  the  duty  of  providing  and  preserv- 
ing safe  and  convenient  highways.  From  this  duty 
results  the  right  of  public  control  over  public  high- 
ways. Railroads  are  public  highways,  and  in  their 
relations  as  such  to  the  public  are  subject  to  legisla- 
tive supervision,  though  the  interests  of  their  share- 
holders are  private  property.  Every  railroad  com- 
pany takes  its  right  of   way  subject  to  the  right  of  the 
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public  to  extend  the  public  highways  and  streets 
across  such  right  of  way.  *  *  *  if  railroads  so 
far  as  they  are  public  highways  are,  like  other  high- 
ways, subject  to  legislative  supervision,  then  railroad 
companies  in  their  relations  to  highways  and  streets 
which  intersect  their  rights  of  way  are  subject  to  the 
control  of  the  police  power  of  the  state ;  that  power  of 
which  this  court  has  said  that  *it  may  be  assumed  that 
it  is  a  power  co-extensive  with  self-protection,  and  is 
not  inaptly  termed  '*the  law  of  overruling  necessity."  ' 
Lake  View  v.  Rose  Hill  Cemetery  Co.,  70  111.  191. 
The  requirement  embodied  in  section  8,  that  railroad 
companies  shall  construct  and  maintain  the  highway 
and  street  crossings  and  the  approaches  thereto  within 
their  respective  rights  of  way,  is  nothing  more  than  a 
police  regulation.  It  is  proper  that  the  portion  of  the 
street  or  highway  which  is  within  the  limits  of  the 
railroad  should  be  constructed  by  the  railroad  com- 
pany and  maintained  by  it,  because  of  the  dangers  at- 
tending the  operation  of  its  road.  It  should  control 
the  making  and  repairing  of  the  crossing  for  the  pro- 
tection of  those  passing  along  the  street  and  of  those 
riding  on  the  cars.  *  *  *  The  items  of  expense 
for  which  appellant  claims  compensation  are  such  only 
as  are  involved  in  its  compliance  with  a  police  regula- 
tion of  the  statute.  It  is  well  settled  that  *neither  a 
natural  person  nor  a  corporation  can  claim  damages  on 
account  of  being  compelled  to  render  obedience  to  a 
police  regulation  designed  to  secure  the  common  wel- 
fare.' Chicago  &  A.  R.  Co.  v.  Joliet,  L.  &  A.  R. 
Co.,  105  111.  388,  14  Am.  &  Eng.  R.  Cas.  62.  It  has 
been  held  bv  this  court  in  a  number  of  cases*  that  rail- 
road  corporations  may  be  required  to  fence  their  tracks, 
to  put  in  cattle  guards,  to  place  upon  their  engines  a 
bell,  and  to  do  other  things  for  the  protection  of  life 
and  property,  although  their  charters  contained  no  such 
requirements.  Railroad  Co.  v.  Loomis,  13  111.548; 
Railroad  Co.  v.  Dill,  22  111.  264;  Railroad  Co.  v.  Mc- 
Clelland,  25  111.  140;  Peoria  &  P.  U.  R.  Co.  v.  Peoria 
&  F.  R.   Co.,   105  111.   110,   10  Am.  &  Eng.  R.  Cas. 
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129.  *  *  *  Uncompensated  obedience  to  a  regula- 
tion enacted  for  the  public  safety  under  the  .police 
power  of  the  state  is  not  a  taking*  or  damag-ing*  with- 
out just  compensation  of  private  property,  or  of  pri- 
vate property  affected  with  a  public  interest."  See, 
also,  Mugfler  v.  Kansas,  123  U.  S.  623,  18  Am.  &. 
Engf.  R.  Cas.  614;  Boston  &  M.  R.  Co.  v.  County 
Com'rs,  79  Me.  386;  Thorpe  v.  Railroad  Co.,  27  Vt. 
150 ;  Lake  Shore  &  M.  S.  R.  Co.  v.  Cincinnati,  S.  & 
C.  Ry.  Co.,  30  Ohio  St,  604;  Railroad  Co.  v.  Deeringr, 
78  Me.  61,  70;  State  v.  Chicag-o,  B.  &  Q.  R  Co.,  29 
Neb.  412;  New  York  &  N.  E.  R.  Co.  v.  City  of 
Waterbury,  60  Conn.  1,  49  Am.  &  Eng-.  R.  Cas.  307; 
Railroad  Co.  v.  Gibbes,  142  U.  S.  386,  393,  48  Am.  & 
Engf.  R.  Cas.  595. 

We  concur  in  these  views.  The  expenses  that  will 
be  incurred  by  the  railroad  company  in  erecting*  grates, 
planking-  the  crossing",  and  maintaining"  flag-men,  in 
order  that  its  road  may  be  safely  operated, — if  all  that 
should  be  required, — necessarily  result  from  the  main- 
tenance of  a  public  hig-hway  under  leg-islative  sanction, 
and  must  be  deemed  to  have  been  taken  by  the  com- 
pany into  account  when  it  accepted  the  privileg-es  and 
franchises  g-ranted  by  the  state.  Such  expenses  must 
be  regurded  as  incidental  to  the  exercise  of  the  police 
powers  of  the  state.  What  was  obtained,  and  all  that 
was  obtained,  by  the  condemnation  proceeding's  for  the 
public  was  the  right  to  open  a  street  across  land 
within  the  crossing"  that  was  used,  and  was  always 
likely  to  be  used,  for  railroad  tracks.  While  the  city 
was  bound  to  make  compensation  for  that  which  w^as 
actually  taken,  it  cannot  be  required  to  compensate  the 
defendant  for  obeying*  lawful  reg"ulations  enacted  for 
the  safety  of  the  lives  and  property  of  the  people. 
And  the  value  to  the  railroad  company  of  that  which 
was  taken  from  it  is,  as  we  have  said,  the  difference 
between  the  value  of  the  rig"ht  to  the  exclusive  use  of 
the  land  in  question  for  the  purposes  for  which  it  was 
being*  used,  and  for  which  it  was  always  likely  to  be 
used,  and  that  value  after  the  city  acquired  the  privi- 
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legfe  of  participating-  in  such  use  by  the  opening*  of  a 
street  across  it,  leaving-  the  railroad  tracks  untouched. 
Upon  that  theory  the  case  was  considered  by  the  jury, 
and  the  court  did  not  err  in  placing-  it  before  them 
upon  that  basis  as  to  compensation. 

One  of  the  instructions  asked  by  the  company,  and 
refused  by  the  court,  was  to  the  effect  that,  if  the  land 
to  be  crossed  by  the  proposed  street  was  of  such  width 
and  dimensions  that  it  would  be  practicable  for  the 
company,  or  those  acquiringf  title  under  it,  to  lay  and 
operate  other  railroad  tracks  in  addition  to  those  al- 
ready placed  thereon,  the  company  was  entitled  to 
recover,  as  part  of  the  compensation  to  be  awarded,  the 
difference,  if  any,  between  the  value  of  the  strip  for 
railroad  purposes  with  the  rig-ht  to  lay  and  operate 
thereon  such  additional  tracks  and  the  value  of  the  same 
for  railroad  purposes  with  the  rig-ht  to  use  and  operate 
only  the  railroad  tracks  now  on  the  same.  This  in- 
struction was  properly  refused,  because  it  assumed,  as 
matter  of  law,  that  the  opening-  of  the  street  across  the 
existinjif  railroad  tracks  prevented  the  company  from 
laying-  additional  tracks  across  the  land  within  the 
crossing,  if  there  was  room  for  such  tracks.  The  rig-htof 
the  company  to  use  the  land  or  its  right  of  way  for  as 
many  tracks  as  it  reasonably  required  for  its  business 
— if  such  rig-ht  it  had  when  the  present  proceedings 
were  instituted — is  not  affected  by  the  opening  of  the 
street  in  question.  The  opening  of  the  street  across 
the  company's  land — the  city  notacquiringthe  fee-simple 
title — was  necessarily  subject  to  the  right,  if  any,  of 
the  company  to  lay  down  additional  tracks,  if  necessar3r 
in  the  proper  conduct  of  its  business. 

Another  instruction  asked  by  the  company,  and  to 
the  refusal  of  which  it  excepted,  was  to  the  effect  that, 
if  the  land  of  the  railroad  company  to  be  crossed  by  the 

proposed  street  was  used  by  it  for  railroad 
tkiir'"*"*"      purposes  as  part  of  *Mts  railroad  and  ter- 
minal   facilities,"   and  the    value   of  such 
railroad  and   terminal  facilities   would   be  depreciated 
and  lessened  by  the  use  of  the  land  by  the  public  for 
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the  purposes  of  a  street  (such  use  for  the  purposes  of  a 
street  being"  subject,  however,  to  the  use  of  the  land 
by  the  company  for  railroad  purposes),  then  the  rail- 
road company  was  entitled  to  recover  from  the  city  a 
sum  equal  to  such  depreciation  in  value  as  damag-es  to 
part  of  its  land  not  taken  or  crossed  by  the  proposed 
street.  This  instruction  was  properly  refused.  It 
was  objectionable,  for  the  reason,  if  there  were  no 
other,  that  it  was  too  general.  The  words  "its  rail- 
road and  terminal  facilities"  included  the  company's 
entire  line  of  road  and  terminal  facilities  within,  at 
least,  the  corporate  limits  of  the  city.  The  land  within 
the  crossing"  is  three  miles  inside  the  city  limits,  about 
four  miles  from  the  passenger  depot  of  the  company, 
and  a  thousand  feet  from  its  nearest  freight  depot.  If 
the  instruction  last  referred  to  had  been  given,  the 
rang'e  of  inquiry  as  to  the  sum  due  the  company  for 
what  was  taken  from  it  would  have  been  extended  far 
beyond  what  was  required  or  permissible  in  order  to 
ascertain  the  amount  of  compensation. 

It  is  further  contended  that  the  railroad  company  was 
denied  the  equal  protection  of  the  laws,  in 
that  by  the  final  judgment  individual  prop-  wSHillJ-RrirK*" 
erty  owners  were  awarded,  as  compensation  Jj^Sj"'  ^^^' 
for  contig-uous  property  appropriated  to  the 
public  use  by  the  same  proceeding-,  the  value  of  their 
land  taken,  while  only  nominal  compensation  was  given 
to  the  company  ;  the  \^lue  of  its  land,  simply  as  land, 
across  which  the  street  was  opened,  not  being  taken 
into  account.  This  contention  is  without  merit.  Com- 
pensation was  awarded  to  individual  owners  upon  the 
basis  of  the  value  of  the  property  actually  taken,  hav- 
ing reg*ard  to  the  uses  for  which  it  was  best  adapted, 
and  the  purposes  for  which  it  was  held  and  used  and 
was  likely  always  to  be  used.  Compensation  was 
awarded  to  the  railroad  company  upon  the  basis  of  the 
value  of  the  thing*  actually  appropriated  by  the  public, — 
the  use  of  the  company's  right  of  way  for  a  street 
crossing-, — having  regard  to  the  purposes  for  which  the 
land  in  question  was  acquired  and  held  and  was  always 
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likely  to  be  held.  In  the  case  of  individual  owners, 
they  were  deprived  of  the  entire  use  and  enjoyment  of 
their  property,  while  the  railroad  company  was  left  in 
the  possession  and  use  of  its  property  for  the  purposes 
for  which  it  was  being*  used,  and  for  which  it  was  best 
adapted,  subject  only  to  the  rig-ht  of  the  public  to  have 
a  street  across  it.  In  this  there  was  no  denial  of  the 
equal  protection  of  the  laws,  unless  it  be  that  the  pub- 
lic cannot  have  a  street  across  the  tracks  of  a  railroad 
company,  except  upon  the  condition  precedent  that  it 
shall  condemn  and  acquire  the  absolute  ownership  of 
the  land,  leaving-  untouched  the  right  of  the  company 
to  cross  it  with  its  tracks.  We  do  not  think  the  equal 
protection  of  the  laws  imposes  such  a  burden  upon  the 
people  of  a  city  within  the  limits  of  which  a  railroad 
company  has  been  permitted  to  lay  its  tracks. 

We  have  examined  all  the  questions  of  law  arising 
on  the  record  of  which  this  court  may  take  cognizance, 
and  which,  in  our  opinion,  are  of  sufficient  importance 
to  require  notice  at  pur  hands ;  and,  finding  no  error, 
the  judgment  is  affirmed. 

The  Chief  Justice  took  no  part  in  the  consideration 
or  decision  of  this  case. 

Mr.  Justice  Brewer,  dissenting-. 

I  dissent  from  the  judgment  in  this  case.  I  approve 
that  which  is  said  in  the  first  part  of  the  opinion  as  to 
the  potency  of  the  fourteenth  amendment  to  restrain 
action  by  a  state  through  either  its  legislative,  execu- 
tive, or  judicial  department,  which  deprives  a  party  of 
his  property  without  due  compensation  ;  also  the  ruling 
that  **due  process"  is  not  always  satisfied  by  the  mere 
form  of  the  proceeding,  the  fact  of  notice,  and  a  right 
to  be  heard.  I  ag-ree  to  the  proposition  that  **a  judg"- 
ment  of  a  state  court,  even  if  it  be  authorised  by 
statute,  whereby  private  property  is  taken  for  the  state, 
or  under  its  direction,  for  public  use,  without  compen- 
sation made  or  secured  to  the  owner,  is,  upon  principle 
and   authority,    wanting  in    the  due   process  of    law 
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required  by  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States,  and  the  affirmance  of  such 
judgment  by  the  hig-hest  court  of  the  state  is  a  denial 
by  that  state  of  a  right  secured  to  the  owner  by  that 
instrument.'' 

It  is  disappointing*,  after  reading*  so  strong-  a  declara- 
tion of  the  protecting  reach  of  the  fourteenth  amend- 
ment, and  the  power  and  duty  of  this  court  in  enforcing 
it  as  against  action  by  a  state  by  any  of  its  officers  and 
agencies,  to  find  sustained  a  judgment,  depriving  a 
party — even  though  a  railroad  corporation — of  valuable 
property  without  any,  or  at  least  only  nominal,  compen- 
sation. It  seems  as  though  the  denial  which  is  so 
strenuously  made  as  to  the  power  of  the  state  through 
either  its  legislative,  executive,  or  judicial  department 
is  subject  to  one  limitation  ;  that  is,  the  verdict  of  a 
jury.  The  abundant  promises  of  the  forepart  of  the 
opinion  vanish  into  nothing  when  the  conclusion  is 
reached.  They  amount  to  a  mere  brutum  fulmen.  It 
is  a  case  frequent  in  all  our  experiences  in  life,  where 
the  promise  and  the  performance  are  sadly  at  variance, 
and  suggest  those  many  sayings,  some  serious  and 
some  jocular,  which  are  used  to  picture  the  grotesque 
incongruity  so  often  manifested  between  the  beginning 
and  the  end,  the  proclamation  and  the  act. 

For  what  is  the  result  which  is  sustained  and  adjudged 
rightful  by  this  decision?  The  railroad  company, 
which  owns  a  tract  of  land  within  the  limits  of  the  city 
of  Chicago,  holds  it  by  deed  from  the  original  proprie- 
tors, having,  therefore,  the  highest  and  best  of  all 
titles,  a  fee  simple,  and  by  virtue  thereof  a  right  to  its 
exclusive  use,  with  all  the  benefits  and  profits  which 
attend  thereon,  is  deprived  of  such  exclusive  use,  forced 
to  admit  everybody  to  an  equal  use  and  occupation,  to 
give  to  the  public,  indeed,  all  the  use  and  occupation  it 
has  of  any  road  or  highway,  including  therein  its 
power  to  require  all  owners  of  steam  cars  crossing  such 
highways  to  plank,  at  their  own  expense,  crossings, 
construct  gates,  employ  gatemen,  and  take  all  other 
necessary  means  to  prevent  accidents  at  such  crossings, 
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and  receives  for  this  only  one  dollar, — merely  nominal 
compensation.  The  property  thus  condemned  is  the 
private  property  of  the  companv.  Missouri  Pac.  R. 
Co.  V.  Nebraska,  164  U.  S.  403-^17.  The  individual 
owners  of  tracts  along-side  and  similarly  situated  are, 
for  being"  deprived  the  exclusive  use  (for  in  neither  case 
is  the  fee  taken)  of  their  property,  awarded  damages  at 
the  rate  of  about  S5,000  for  an  equal  area  of  ground, 
and  this  without  being"  exposed  to  any  further  burden 
than  the  loss  of  the  use  of  the  property  condemned. 

It  is  no  answer  to  say  that  the  company  only  uses  this 
piece  of  g-round  for  its  tracks  and  the  passag'e  of  its 
trains,  and  may  still  use  it  in  the  same  way.  It  is  not 
the  present  use,  but  the  possibilities  of  use,  which 
determine  the  value  of  property.  Can  the  owner  of 
vacant  land  have  it  taken  from  him  without  compensa- 
tion simply  because  at  the  moment  he  does  not  use  it  ? 
As  said  by  this  court  in  Boom  Co.  v.  Patterson,  98  U. 
S.  403,  408:  "The  inquiry  in  such  cases  must  be, 
what  is  the  property  worth  in  the  market,  viewed  not 
merely  with  reference  to  the  uses  to  which  it  is  at  the 
time  applied,  but  with  reference  to  the  uses  to  w^hich  it 
is  plainly  adapted  ;  that  is  to  say,  what  is  it  worth  from 
its  availabilitv  for  valuable  uses?"  The  value  of  this 
property  to  the  railroad  company,  its  owner,  does  not 
depend  alone  on  the  uses  to  which  it  is  now  put,  but 
also  on  the  uses  to  which  the  company  may  rig*htfully 
put  it ;  and,  as  shown  by  the  testimony  in  this  case, 
that  portion  of  the  ground  on  either  side  of  the  tracks 
is  available  and  valuable  for  station  houses,  offices,  coal 
chutes,  elevator  offices,  signal  towers,  switch  stands, 
etc.,  the  possibility  of  use  for  which  purposes  is  taken 
away  when  the  land  is  appropriated  for  a  highway. 
The  claim  that  the  leaving  of  the  present  use  of  his 
property  to  the  owner  destroys  the  right  of  compensa- 
tion is  a  proposition  which,  to  my  mind,  is  simply 
monstrous.  Could  another  railroad  company  or  an  in- 
dividual condemn  and  take  from  this  company  any  use 
of  its  tracks,  wnth  only  nominal  compensation,  simply 
because  its  own  use  was  left  to  the  company  ?    And 
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yet,  if  the  taking*  of  a  crossing"  without  compensation 
can  be  defended  on  this  ground,  why  may  not  the  tak- 
ing of  the  use  of  the  tracks  without  compensation  also 
be  defended  ? 

Neither,  as  I  submit,  can  the  largfe  matter  of  damag"es 
by  liability  to  the  expense  of  planking  between  the 
tracks,  establishing*  g*ates,  hiring*  gatemen,  and  resort- 
ing* to  all  other  necessary  means  of  guarding  against 
accidents  at  the  crossing,  be  ignored  in  any  just  esti- 
mate of  compensation.  It  is  no  suflScient  answer  to  say 
that  wherever  a  crossing  has  been  rightfully  establish- 
ed the  public  may  legally  compel  the  company  at  its 
own  expense  to  provide  these  means  of  protection. 
The  company  is  liable  to  no  such  burden  until  the  high- 
way is  opened.  As  long  as  the  public  had  no  right  of 
crossing*,  the  company  was  under  no  burden.  The 
establishment  of  the  crossing*,  the  taking  of  the  prop- 
erty for  a  hig*hway,  creates  the  right  on  the  part  of  the 
public  to  cast  the  burden  upon  the  company,  and  it 
seems  to  me  monstrous  to  say  that  the  public  can  ere-- 
ate  the  rig*ht  to  cast  a  larg*e  burden  of  expense  upon  the 
company,  and  yet  be  under  no  obligations  to  compensate 
therefor.  It  amounts  simply  to  this  :  that  the  city  sa5's 
to  the  railroad  company,  '*Iwill  take  your  property, 
and  use  it  for  a  hig*hway,  and  pay  you  nothing  for  it, 
or  for  your  liability  to  bear  such  a  burden  of  expense 
as  I  may  see  fit  to  cast  upon  you  hereafter  in  order  to 
protect  that  crossing  against  accident ;  and  I  can  do  all 
this  without  compensation,  because,  if  I  had  owned  the 
property  in  the  first  place,  and  simply  given  you  per- 
mission to  cross  my  highway,  I  could  compel  you  to 
bear  such  burden."  The  right  to  impose  a  burden 
after  a  public  ownership  is  created  is  used  as  a  justi- 
fication for  creating  the  public  ownership  without  com- 
pensation.    I  cannot  agree  to  any  such  proposition. 

This  question  was  presented  to  the  supreme  court  of 
Kansas  in  Kansas  Cent.  R.  Co.  v.  Jackson  Co.  Com'rs, 
45  Kan.  716,  724,  where  a  highway  was  sought  to  be 
established  across  a  railroad  track  without  any  com- 
pensation, and   the   court   denied   the   claim,  saying : 
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''Whether  the  duty  imposed  upon  the  railroad  company 
of  constructing*  cattle  guards,  fences,  signs,  etc.,  can 
be  or  is  imposed  upon  it  under  the  police  power  of  the 
state,  makes  no  difference  in  this  case.  If  the  high- 
way should  not  be  established  across  the  railroad  com- 
pany's right  of  way,  then  it  would  not  be  necessary 
for  any  of  these  things  to  exist ;  but,  if  a  highway  is 
so  established,  then  the  duty  under  the  statutes  imme- 
diately springs  into  existence,  requiring  the  railroad  to 
so  construct  these  things.  The  establishment  of  the 
highway  is,  therefore,  the  cause  of  all  these  additional 
burdens  being  imposed  upon  the  railroad  company. 
And  must  the  railroad  company  bear  these  burdens  and 
suffer  these  losses  without  compensation  ?  Why  should 
it  be  treated  differently  from  others  who  have  interests 
in  real  estate?  All  others  having  interests  in  real 
estate  are  entitled  to  compensation  for  losses  resulting 
from  the  location  of  a  public  highway  interfering  with 
their  free  and  rightful  use  of  such  interests.  Smith 
Co.  Com'rs  v.  Labore,  37  Kan.  480,  484,  et  seq.''  See, 
also,  the  many  cases  cited  in  the  opinion.  Among 
them  is  Grand  Rapids  v.  Grand  Rapids  &  I.  R.  Co., 
58  Mich.  641,  648,  in  which  it  was  said  by  Campbell, 
C.  J.:  '*The  damage  done  to  a  railroad  by  having  a 
highway  run  across  it  must  necessarily  include  all  the 
additional  expense  entailed  by  such  a  crossing,  which 
in  a  city  may  involve  a  considerable  outlay  in  making 
the  crossing  safe,  and  providing  guards  against  acci- 
dents." Again,  in  Railway  Co.  v.  Hough,  61  Mich. 
507,  508,  the  court  observed,  speaking  by^  the  same 
chief  justice  :  *'If  a  railroad  interferes  with  an  existing 
highway,  it  must  bear  all  the  expense  of  crossing  and 
restoring  the  highway,  as  far  as  practicable,  to  safe 
condition  ;  and  the  fencing  and  cattle  guards  are  nec- 
essary for  that  purpose.  But,  as  pointed  out  in  People 
V.  Lake  Shore  &  M.  S.  R.  Co.,  52  Mich.  277,  13  Am- 
&  Eng.  R.  Cas.  611,  when  a  new  highway  is  created, 
then  it  belongs  to  those  who  create  it  to  bear  the  ex- 
pense of  making  the  crossing  in  the  condition  necessary 
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to  meet  all  the  expense  and  dang-er  which  it  occasions. " 
Indeed,,  in  Illinois,  as  between  two  railroads,  one 
seeking"  to  obtain  the  rig-ht  of  crossing*  over  the  tracks 
of  the  other,  the  court,  in  Chicag-o  &  A.  R.  Co.  v. 
Sprinjrfield  &  N.  W.  R.  Co.,  67  111.  142,  well  said  : 
•'Appellants  are  entitled  to  such  a  sum  for  damag"es, 
to  be  paid  by  appellee  in  money,  as  will  enable  appel- 
lants to  construct  and  keep  in  repair  all  such  works  as 
may  be  necessary  to  keep  their  track  in  a  safe  and 
secure  condition.  Nothing-  short  of  this  can  amount  to 
the  *just  compensation'  provided  by  law." 

I  do  not  care  to  enlarg-e  upon  this  matter.  These 
propositions  seem  to  me  so  absolutely  clear  that  the 
mere  statement  of  them  oug-ht  to  carry  conviction.  And 
after  a  declaration  by  this  court  that  a  state  may  not, 
throug-h  any  of  its  departments,  take  private  property 
for  public  use  without  just  compensation,  I  cannot 
assent  to  a  judgment  which,  in  effect,  permits  that  to 
be  done. 

7  (N.  s.)  A.  &  E.  R-  Cas.— S 
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State  of  Missouri  cx  rel.  Bettis 
Missouri  Pac.  Ry.  Co. 

{Court  of  Appeals  of  St,  Louis ^  Mo,^  May  j8,  iSgj,) 

Transportation  of  Bicycle  as  Baggage — Duty  of  Railroad  Com- 
pany.*— An  unboxed  and  ungxiarded  bicycle  is  not  bag-gage,  and  a 
railroad  is  not  bound  to  carry  it  free  as  such. 

Appeal  from  circuit  court,  City  of  St.  Louis.  Re- 
versed. 

■ 

Clinto7i  Rowell,  Franklin  Fennss  andyi95.  H*  Ztim- 
balen,  for  respondent. 

Martin  L.  Clardy  and  Henry  G.  HerbeU  for  appel- 
lant. 

Bond,  J.  In  April,  1896,  the  plaintiff  purchased  a 
ticket  for  transportation  from  Webster  Groves  to  St. 
Louis,  over  defendant's  railway,  paying*  therefor  the 
regular  price  of  thirty  cents.  He  exhibited  this  ticket  to 
the  station  ag'ent,tendering-,  at  the  same  time,  an  unboxed 
and  unguarded  bicycle,  weighing  thirty  pounds,  and 
demanded  that  the  latter  should  be  accepted  as  ordinary 
baggage,  and  carried  upon  the  same  train  upon  which 
he  took  passage.  This  was  refused  by  the  agent  in 
obedience  to  a  rule  adopted  by  defendant  od  December 
1st,  1895,  fixing  a  special  charge  for  the  transportation 
over  its  railway  of  ''bicycles,  tricycles  and  baby  car- 
riages," and  excluding  all  of  these  from  the  category 
of  ordinary  baggage.  To  test  the  validity  of  this  rule, 
plaintiff  sued  out  a  writ  of  majidunitis  under  the 
statutes  prescribing  the  rates  to  be  charged  by  railroads 
in  this  State  for  the  carriage  of  persons  with  ordinary 

♦See  4  Am.  &  Eng.  Ency.  of  Law,  N.  S.,  title  Bicycle. 
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bag'^fag'e  not  exceeding'  one  hundred  pounds,  and  re^ 
quiring'  the  checking"  of  such  bagg^age.  The  petition 
for  the  writ  describes  the  construction  and  weight  of 
the  bicycle,  and  avers  that  it  is  taken  on  trains  by  users 
for  '^recreation  and  locomotion"  at  the  end  of  their  jour- 
ney ;  that  it  can  be  conveniently  carried  in  a  baggage 
car ;  alleges  that  it  is  ordinary  baggage,  and  that 
defendant's  rule  against  carrying  it  as  such  is  contrary 
to  law.  The  return  "admits  that  a  bicycle  ordinarily 
consists  of  a  slender  frame  of  steel  tubing  and  two 
wheels,  one  behind  the  other,  each  wheel  not  ordinarily 
exceeding  twenty-eight  inches  in  diameter,  and  that 
such  machines  have  a  total  length  of  about  seventy 
inches,  and  weigh  from  twentv  to  twenty-five  pounds, 
but  denies  that  such  a  machme  can  be  conveniently 
carried  as  bagfgage  in  a  baggage  car.  On  the  contrary 
avers  that  an  ordinary  bicycle  has  a  height  of  about 
thirty-eight  inches,  and  that  the  width  of  the  pedals  is 
about  twelve  inches,  and  the  width  of  the  handle-bar 
about  eighteen  inches  ;  that  a  bicycle  is  a  vehicle  which 
has  no  base,  except  the  hollow  rubber  tires,  about  two 
inches  in  width,  which  renders  it  impossible  for  it  to 
stand  upright  in  a  perpendicular  position  without  some 
support."  The  return  further  states  that  bicycles 
cannot  be  safely  carried,  unless  boxed  or  guarded, 
owing"  to  their  delicate  mechanism  and  otherwise  exposed 
condition.  It  alleges  that  they  are  not  personal  baggage 
and  relies  upon  the  legality  of  defendant's  rule  pre- 
scribing terms  for  their  carriage.  On  the  trial  a 
peremptory  writ  was  awarded,  from  which  defendant 
has  appealed. 

The  right  to  the  carriage  of  his  ordinary  or  personal 
baggage  as  a  part  of  the  consideration  paid  by  a  trav- 
eler for  his  own  transportation,  sprang  originally  from 
such  concessions  made  by  the  carrier  for  the  purpose 
of  attracting  travel  over  his  line.  Once  established, 
the  custom  soon  became  universal  and  ripened  into  a 
right  enforceable  under  the  common  law.  In  this  and 
many  other  States  it  has  received  legislative  sanction 
and  definition.     Under  our  statutes  the  charges  of  the 
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carrier  for  transportation  are  fixed  by  law  and  are  re- 
quired to  include  the  carriage  of  100  pounds  of  ordinary 
bag"jSfagre  and  its  proper  checking.  Rev.  Stat.  1889, 
sections  2673-2606.  To  solve  the  question  presented 
by  this  a^ppeal,  it  is  therefore  necessary  to  determine- 
what  is  meant  by  the  term  ''ordinary  baggage,"  and 
whether  the  bicycle  tendered  the  defendant  belonged 
to  this  class.  Ordinary  baggage  is  made  up  of  two 
elements.  First,  certain  things  which  may  become 
such.  Second,  the  bags,  trunks,  valises,  satchels, 
packages  or  other  receptacles  in  which  these  things  are 
to  be  put  before  they  can  be  deemed  baggage.  In  other 
words,  the  bag  or  other  receptacle  and  their  contents 
are  both  necessary  components  of  the  legal  idea  con- 
veyed by  the  term  baggage.  See  Century  Dictionary, 
definition  of  baggage.  As  to  the  things  which  may  be- 
come baggage  when  properly  contained,  or  as  to  what 
may  be  called  the  subjects  of  baggage,  the  definitions  giv- 
en in  the  decisionsand  by  the  text  writers,  though  neces- 
sarily wanting  in  explicitness,  from  the  difiicultyof  enu- 
merating all  the  articles  which  may  become  baggage,  are 
yet  full,  comprehensive  and  in  perfect  accord  in  their 
statements  of  the  rules  of  law.  Probably  the  best  defini- 
tion is  that  of  Chief  Justice  Cockburn  in  Macrow  v. 
Great  Western  Railway,  6  Q.  B.  (L.  R.)  1.  c.  622.  It 
is  said  in  that  case  "We  hold  the  true  rule  to  be,  that 
whatever  the  passenger  takes  with  him  for  his  personal 
use  or  convenience,  according  to  the  habits  of  the  par- 
ticular class  to  which  he  belongs,  either  with  reference 
to  the  immediate  necessities  or  the  ultimate  purpose  of 
the  journey,  must  be  considered  as  personal  luggage.'* 
Affirmed  in  Railroad  v.  Fraloff ,  110  U.  S.  24.  All 
other  things  can  only  be  taken  as  baggage  when  ac- 
cepted as  such  by  the  carrier.  Elliott  oh  Railroads,  4 
Vol.  sec.  1646-1649 ;  Hutchinson  on  Carriers,  sec. 
685  ;  Hudston  v.  Ry.  Co.,  4  Q.  B.  L.  R^  366  ;  Whit- 
more  V.  Steamboat  Caroline,  20  Mo.  1.  c.  518 ;  Spooner 
V.  Railway,  23  M.  A.  403.  Under  these  rules  of  law 
can  it  be  said  that  plaintiff's  bicycle  should  have  been 
accepted  by  the  defendant  as  ordinary  baggage  in  the 
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-state  and  condition  in  which  it  was  tendered  ?  Bicycles 
were  invented  as  early  as  1819.  Encyclopedia  of 
Britannica,  3  Vol.  p.  575  ;  Century  Dictionary,  defini- 
tion and  cut  of  velocipede.  The  form  in  which  they 
were  first  made  resembles  their  general  appearance 
today,  the  material  diflFerence  being*  in  the  manner  of 
propulsion.  At  first  they  were  driven  by  striking  the 
feet  of  the  rider  against  the  ground.  Now  they  are 
propelled  by  the  action  6f  the  feet  of  the  rider  upon 
pedals  attached  to  a  crank,  over  which  a  chain  runs 
connecting  the  rear  wheel.  In  1869  the  present  prin- 
ciple of  locomotion  was  adopted.  At  that  time  the 
relative  size  of  the  two  wheels  was  changed,  so  that 
one  was  xnajtay  times  larger  than  the  other.  Now, 
however,  the  change  in  the  size  of  the  wheels  has  been 
abandoned  and  the  original  equality  in  that  respect 
restored.  When  first  used  thev  were  teemed  veloci- 
pedes.  Shortly  afterwards  the  term  bicycle  was  uni- 
versally adopted.  Both  terms  are  treated  as  converti- 
ble by  the  lexicographers  and  are  defined  as  *'a  light 
vehicle  or  carriage. ' '  Century  Dictionary,  Worcester's 
Dictionary  (Supplement),  Webster's  International  Dic- 
tionary, definitions  of  velocipede  and  bicycle.  So  in 
cases  involving  the  use  of  streets,  the  payment  of  tolls, 
and  liability  for  negligence,  bicycles  are  uniformly 
held  to  be  vehicles  or  carriages.  Mercer  v.  Corbin,  3 
(Ind.)  L.  R.  A.  221 ;  Thompson  v.  Dodge,  (Minn.)  28 
L.  R.  A.,  p.  608  ;  Geiger  v.  Turnpike  Road,  28  L.  R. 
A.  (Pa.)  448 ;  Com.  v.  Forrest,  29  L.  R.  A.  (Pa.)  365  ; 
Twilley  v.  Perkins  (Md.),  19  L.  R.  A.  632  et  notes. 
This  consensus  of  authority  establishes  that  the  loco- 
motive machine  known  as  a  bicycle  belongs  to  the 
^enus  vehicle  or  carriage. 

Taking  plaintiff's  as  a  type  of  the  bicycle  of  today 
{and  leaving  out  of  view  for  the  moment  the  fact  that  it 
was  unpacked  and  unprotected  when  it  was  tendered  to 
defendant),  was  it  a  thing  comprehended  within  the 
definition  of  personal  or  ordinary  baggage  ?  Of  course, 
it  had  no  utility  during  the  trip.  It  is  claimed,  how- 
ever, that  it  was  convenient  and  useful  at  the  end  of 
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the  journey  as  a  method  of  further  locomotion.  Con- 
ceding- this  to  be  true,  cannot  the  same  be  said,  and 
with  equal  truth,  of  every  other  form  of  a  vehicle  or 
carriage  which  the  traveler  might  be  able  to  own? 
Some  of  these,  as  the  two  wheel  skeleton  cart  used  in 
training"  horses,  fall  within  the  statutory  limit  of  one 
hundred  pounds  as  to  weig'ht,  and  so,  indeed,  mig-ht  the 
light,  single-seated  buggy  often  observed  on  the  streets. 
All  of  these  vehicles  would  doubtless  contribute  as 
much  to  the  convenience  and  pleasure  of  the  particular 
class  using  them  at  the  end  of  a  journey  as  bicycles 
would  to  their  owners.  But  we  have  not  been  cited  to 
any  authority  from  any  source  holding  that  a  carrier 
must  receive  as  ordinary  baggage  a  vehicle  or  carriage, 
however  variant  its  form.  It  is  clear,  therefore,  that 
other  things  than  mere  utility  or  convenience  at  the  end 
of  the  journey  must  concur  before  we  are  justified  in 
holding  a  thing,  having  such  use  only,,  an  article  of 
personal  baggage.  But  it  may  be  argued  that  the  lesser 
size  of  the  bicycle  than  other  forms  of  the  genus  vehicle 
to  which  it  belongs  suffices  to  distinguish  it  from  the 
general  class,  and  bring  it  within  the  meaning  of  ordi- 
nary baggage.  The  fault  of  this  reasoning  is  that  it  over- 
looks the  fact  that  bicycles  though  lighter  and  smaller 
than  other  vehicles,  are  so  delicately  constructed,  in  the 
effort  to  secure  the  greatest  strength  compatible  to  the 
lightest  weight,  that  their  handling  necessarily  requires 
the  greatest  care  and  skill,  as  well  as  ample  space  to  pre- 
vent injury  by  external  contact.  In  view  of  these  con- 
siderations the  argument  based  on  a  difference  in  size 
between  bicycles  and  other  vehicles  loses  its  force. 
Our  opinion  is,  that  from  their  nature,  structure  and 
classification,  bicycles  belong  to  those  things  which 
are  properly  subjects  of  freight  contracts,  and  are  not 
embraced  in  the  class  of  things  denoted  by  the  words- 
personal  or  ordinary  baggage.-  They  have  been  in 
much  use  both  here  and  in  England  for  some  years. 
We  have  been  wholly  unable  to  find  any  precedent  for 
a  different  conclusion.  As  a  matter  of  general  learning 
we  do  know  that  bills  have  been    introduced    in  the 
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legislative  bodies  of  the  diflFerent  states  to  make  it  the 
duty  of  carriers  to  transport  them  as  ordinary  or  per- 
sonal baggagfe.  This  demonstrates  that,  in  the  judg- 
ment of  the  profession  at  large,  they  have  no  right  to 
be  so  considered,  in  the  absence  of  an  express  statute. 
While  the  terms  in  question  are  flexible  and  may  in- 
clude the  new  uses  falling  within  the  legitimate  scope 
of  their  meaning,  which  arise  in  the  growth  of  society, 
we  are  not  warranted  in  giving  them  a  new  meaning  so 
as  to  cover  diflFerent  subjects  not  within  the  principle 
upon  which  they  are  founded.  To  do  this  would  be 
judicial  legislation. 

Another  view  of  this  case  presents  an  insurmountable 
obstacle  to  the  relief  asked.  The  bicycle  was  neither 
boxed,  packed  nor  guarded  in  any  way  when  plaintiflF 
demanded  its  reception  as  baggage.  The  law  does  not 
recognize  as  baggage,  the  things  contained,  as  dis- 
cerpted  from  the  teg,  box,  trunk,  boxing  case  or 
receptacle  which  contains  them  ;  nor  is  any  duty  cast 
upon  the  carrier  to  receive  personal  baggage  until  it 
has  been  placed  in  a  condition  of  reasonable  security 
for  handling  and  transportation.  Under  the  facts 
shown  in  this  record  the  defendant  had  the  absolute 
right  to  refuse  to  accept  the  bicycle  tendered  as  per- 
sonal baggage  (irrespective  of  any  question  as  to  its 
right  to  be  so  classed),  on  the  ground  that  it  was  not 
deliverable  to  him  as  such  until  it  had  been  properly 
packed,  crated  or  otherwise  protected,  from  the  perils 
of  handling  and  transportation.  The  result  is  that  the 
judgment  of  the  trial  court  in  aw^arding  a  peremptory 
writ  of  mandamus  was  erroneous.  It  will,  therefore^ 
be  reversed.     All  concur. 
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Galveston  &  W.  R.  Co. 

V. 

City  of  Galveston. 

{^Supreme  Court  of  Texas ^  Feb,  iSt  1897,) 

Railroads  in  Streets — Forfeiture  of  Privileges — Conditions.*— A 
condition,  inserted  in  the  ordinance  of  a  city  council  permitting-  a 
railway  company  to  construct  and  operate  a  track  on  certain  streets, 
that  the  privileges  g-ranted  by  such  ordinance  should  be  forfeited  if 
such  company  did  not  extend  its  line  to  certain  points  beyond  the 
city  limits,  is  void.  The  city  may  prescribe  lawful  and  proper 
terms,  but  such  a  condition  is  not  within  its  authority. 

Error  from  First  supreme  judicial  district  court  of 
civil  appeals.     Reversed. 

Gresham^  Jones  &  Wheless,  for  plaintiff  in  error. 
7?.   Waver/ey  Smithy  Wheeler  &  Rhodes^  and  Hume 
iS:  Kleberg-,  for  defendant  in  error. 

Brown,  J.  The  city  council  of  the  city  of  Galveston 
adopted  a  resolution  on  the  21st  day  of  May,  1894,  def- 
claring"  that  all  privileges,  rights,  grants,  etc.,  there- 
tofore conferred  upon  the  Galveston  &  Western 
Railway  Company  by  the  city  of  Galveston,  be  declared 
forfeited,  and  instructing  the  city  attorney  of  thecit}''of 
Galveston  to  institute  and  prosecute  a  suit  or  suits  for 
the  purpose  of  having  such  forfeiture  judicially  declared. 
In  pursuance  of  this  resolution,  this  action  was  com- 
menced and  prosecuted,  in  the  name  of  the  city  of 
Galveston,  against  the  said  railway  company,  to  forfeit 
the  license  granted  to  it  by  the  city  to  occupy  with  its 
railroad  certain  streets  of  the  city,  and  to  have  the 
track  of  the  company  removed  therefrom.     The  peti- 

*Note, — In  addition  to  the  cases  discussed  at  lengfth  in  the  princi- 
pal case,  see  7  Rap.  &  Mack's  Dig-est  p.  576 ;  23  Am.  &  Eng.  Bncy. 
of  Law  1098. 
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tion  set  out  in  detail  the  facts  relied  upon  by  the  plaint- 
iff, which  we  state  in  substance  as  follows  : 

In  1875  the  legislature  of  Texas,  by  a  special  act, 
created  the  Galveston,  Brazos  &  Colorado  Narrow- 
Gaug-e  Railroad  Company,  and  authorized  it  to  construct 
-a  narrow-gauge  railroad,  commencing  at  a  point  within 
the  limits  of  the  city  of  Galveston  ;  thence  westward 
on  Galveston  Island  across  West  Bay,  etc.  Under 
that  charter  the  railroad  company  constructed  a  narrow- 
guage  railroad  on  Avenue  A,  to  and  along  Ninth  street,  to 
Avenue  N  ;  thence  along  Avenue  N  westwardly  to 
Thirty-Seventh  street,  and  southward  along  the  last- 
named  street  to  Avenue  T  ;  thence  with  this  avenue 
Avestward  to  Fifty-Third  street,  and  south  and  west 
to  and  across  Fifty-Seventh  street  to  the  western  lim- 
its of  the  city,  and  also  beyond  the  limits  of  the  city  to 
Lafitt's  Grove,  on  Galveston  Island,  near  the  bay, 
about  12  miles  from  the  city  limits.  The  Galveston, 
Brazos  &  Colorado  Railroad  Company  executed  a  deed 
of  trust  upon  its  railroad,  to  secure  $100,000  of  its 
bonds,  to  the  Guaranty  Trust  &  Safety-Dtposit  Com- 
pany, under  which  deed  of  trust  the  property  was 
afterwards  sold  to  Charles  S.  Henchman,  who  con- 
veyed it  to  the  Texas  &  Mexican  Railroad  Company  on 
July  1,  1881 ;  the  last-named  company  having  been 
duly  incorporated  under  the  general  laws  of  the  state 
of  'Texas  on  the  4th  of  March,  188J..  The  Galveston 
&  Western  Railroad  Company  was  duly  chartered 
under  the  general  laws  of  the  state  of  Texas  on  De- 
cember 9,  1887,  to  construct  a  railroad  beginning  at  a 
point  on  Galveston  Bay ;  thence  along  and  upon  the 
streets  of  the  said  city  to  a  point  in  Galveston  county 
at  or  near  Caronkaway  Reef,  a  distance  of  about  15 
miles  from  the  place  of  beginning.  On  July  17,  1889, 
the  charter  of  the  railroad  company  was  amended  so  as 
todescribe  the  streets  which  the  railroad  did  afterwards 
actually  occupy.  Under  a  valid  judgment  and  execu- 
tion against  the  Texas  &  Mexican  Railroad  Company, 
the  property  belonging  to  it  in  the  city  and  county  of 
Galveston  was  sold  to  the  Galveston  &  Western  Rail- 
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road  Company,  after  which,  on  the  8th  day  of  March, 
1889,  the  city  council  of  the  city  of  Galveston  adopted 
an  ordinance  granting-  to  the  last-named  railroad  com- 
pany the  right  to  occupy  the  streets  therein  named,  of 
which  we  insert  the  following  extracts  : 

"Section  1.  That  the  rights  of  way  heretofore 
granted  in  the  city  of  Galveston  to  the  Galveston,  Bra- 
zos &  Colorado  Narrow-Gauge  Railway  Company,  and 
to  the  Texas-Mexican  Railway  Company  on  Ninth 
street  from  Avenue  A  to  Avenue  N  ;  thence  along 
Avenue  N  to  37th  street ;  thence  along  37th  street  to 
Avenue  T  ;  thence  westwardly  along  T  to  55th  street, 
with  the  right  to  curve  south  and  west  at  any  point 
west  of  Fiftieth  street,  be  and  the  same  are  hereby 
confirmed.  The  right  to  construct,  maintain,  own  and 
operate  a  railroad  with  either  broad  or  narrow-gauge 
tracks,  or  both,  and  with  such  sidetracks,  turnouts  and 
switches  as  may  be  necessary,  be  and  the  same  are 
hereby  granted  to  the  Galveston  &  Western  Railway 
Company,  as  the  successor  of  said  railway  companies, 
over  and  along  the  above-mentioned  streets,  and  on 
Avenue  N  west  from  36th  street,  with  the  right  to 
curve  northwardly  from  Avenue  N  at  any  point  west 
of  40th  street  into  43rd  street ;  or  at  any  street  west 
of  and  parallel  to  43rd  street  that  said  railway  may 
select  and  occupy  ;  thence  northwardly  down  the  street 
selected,  with  the  right  to  connect  with  tracks  of  the 
Galveston,  Houston  &  Henderson  Railway  Company 
and  the  Gulf,  Colorado  &  Santa  Pe  Railway  Company 
at  a  point  west  of  43rd  street..  That  the  said  railway 
company  shall  construct,  operate  and  maintain  its  rail- 
way on  the  streets  over  which  the  right  of  way  is 
hereby  confirmed  and  granted  within  one  year  from 
the  date  hereof,  otherwise  the  rights  herein  granted 
shall  be  void." 

"Sec.  3.  There  is  also  hereby  granted  to  said  Gal- 
veston &  Western  Railway  Company  the  right  to  con- 
struct, own,  operate  and  maintain  a  railroad  over  and 
along  Avenue  N  from  37th  street  to  the  western  limits 
of  the  city,  with  the  right  to  curve  southwardly  from' 
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Avenue  N  into  and  thence  along-  any  street  west  of 
40th  street ;  thence  westwardly  into  and  thence  along* 
any  avenue  to  the  western  limits  of  the  city,  with 
the  rig-ht  also  to  curve  southwardly  from  the  avenue 
selected  into  and  thence  along"  any  street  west  of 
43rd  street ;  thence  to  a  connection  with  its  present 
line. 

"Sec.  10.  That  all  the  privileg^es,  rights,  grants, 
etc.,  under  this  ordinance  shall  be  forfeited  if  the  said 
railway  company  fails  to  extend  and  build  their  road 
across  the  bay  within  five  years  from  the  passage  of 
this  ordinance." 

The  only  ground  of  forfeiture  alleged  against  the 
Galveston  &  Western  Railroad  Company  is  that  it 
failed  to  complete  its  railroad  across  the  bay  within 
five  years  from  the  date  of  the  ordinance  giving  the 
consent  of  the  city  to  its  occupancy  of  the  streets.  To 
the  petition  the  railroad  company  interposed  a  general 
demurrer,  which  the  district  court  overruled,  and, 
upon  the  trial,  judg"ment  was  rendered  against  the 
railroad  company,  declaring  forfeited  all  of  the  rig"hts 
acquired  by  it  under  the  ordinance  of  March  8,  1889, 
and  directing-  the  removal  of  its  track  and  property 
from  certain  streets  of  the  said  city.  A  more  detailed 
statement  of  the  judg-ment  is  unnecessary  to  the  con- 
sideration of  the  question  before  us. 

The  court  of  civil  appeals  affirmed  the  judgment  of 
the  district  court,  with  a  slight  modification.  The 
plaintiflF  in  error  assig-ns  as  ground  of  error  the  over- 
ruling of  its  g-eneral  demurrer  by  the  district  court, 
and,  under  that  assig*nment,  presents  the  following- 
question  :  When  the  city  of  Galveston  gave  its  consent 
for  the  plaintiff  in  error  to  occupy  its  streets  with  its 
railroad,  had  the  city  council  the  power  to  annex  to 
that  consent  a  condition  of  forfeiture  upon  the  failure 
of  the  railway  company  to  construct  its  railroad  across 
the  bay  within  five  years  from  the  date  of  the  ordi- 
nance ? 

The  legislature  of  the  state  has  authority,  unless 
restrained  by  the  constitution,  to  grant  to  a  railroad 
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company  the  right  to  construct  its  road  over  or  along* 
streets  or  other  public  highways  without  first  obtain- 
ing the  consent  of  the  local  authorities.  If,  however, 
the  privilege  of  occupying  such  highways  has  not 
been  expressly  or  impliedly  granted,  no  railroad  com- 
pany has  the  right  to  use  such  highways  without  the 
consent  of  the  authorities  which  have  control  over  them. 
2  Dill.  Mun.  Corp.  §  707,  and  notes.  Prior  to  the  act 
of  Februarj^  8,  1860,  entitled  **An  act  supplementary 
to  *  An  act  supplementary  and  amendatory  of  an  act  to 
regulate  railroad  companies,  approved  February  7, 
1853,'  approved  December  19,  1857,"  there  was  no 
general  law  in  this  state  by  which  railroad  companies 
could  acquire  the  right  of  way  over  private  property, 
nor  was  there  any  such  general  law  granting  to  them 
the  right  to  occupy  the  public  highways.  The  au- 
thority to  acquire  the  right  of  way  over  private 
property,  and  such  rights  of  using  streets  as  they 
possessed,  were  granted  by  the  terms  of  their  charters. 
The  act  referred  to  contained  the  following  section  : 
**Sec.  21.  That  any  railway  company  duly  chartered 
by  the  laws  of  this  state,  shall  have  the  right  to  con- 
struct the  main  track  of  its  road  through  the  corporate 
limits  of  any  city  or  town  in  this  state,  which  may  be 
in  the  line  of  said  railway,  and  for  such  purpose  may 
use  any  of  the  public  streets,  alleys  and  highways  of 
such  city  or  town,  or  private  property,  in  the  same  man- 
ner and  subject  to  the  same  rules  and  regulations  men- 
tioned in  the  sixteenth  section  of  this  act :  provided  that 
the  company  owning  said  road  shall  pay  the  damages 
for  any  private  property  taken,  but  shall  not  be  re- 
quired to  pay  any  damages  for  the  use  of  any  streets, 
alleys  or  highways  so  taken  or  to  be  so  taken  and  used  : 
and  further  provided,  that  if  the  passage  of  said  line  of 
road  through  or  over  any  public  street,  alley  or  high- 
wray  of  such  city  or  town  shall  be  opposed  or  obstructed 
by  the  people  or  authorities,  of  such  city  or  town,  after 
the  same  shall  have  been  designated  by  the  state 
engineer  or  such  other  person  as  the  governor  may 
appoint,  then  and  in  that  case  such  company  in  its  dis- 
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cretion  may  select  the  line  of  its  road  so  as  to  pass 
around  said  town,  in  which  case  it  shall  have  the  rig'ht 
to  recover  by  suit,  of  such  city  or  town,  damages 
occasioned  by  such  opposition  or  obstruction."  The 
langfuagfe  of  the  above  section  is  somewhat  ambiguous, 
but  it  seems  to  confer  upon  railroad  companies  the 
authority  to  use  streets  and  public  highways  subject  to 
objection  on  the  part  of  the  local  authorities,  in  which 
event  the  dispute  was  to  be  settled  b^  the  state  engineer 
or  other  person  appointed  by  the  governor.  The  rail- 
road company  was  given  the  election  of  going  around 
the  town  in  case  objection  was  made  by  the  town  after 
a  street  had  been  designated  according  to  the  provisions 
of  the  law,  and  in  such  case  the  railroad  company  could 
maintain  action  for  damages  against  such  town  or  cit3^ 
From  this  language  it  would  seem  that  the  city  or  town 
might  absolutely  refuse  to  permit  the  railroad  company 
to  pass  through  its  corporate  limits  and  over  its  streets 
or  alleys,  being  responsible  for  the  damages  occasioned 
thereby.  In  1876  the  legislature  of  the  state  enacted  a 
law  which  contained  the  provisions  now  embraced  in 
our  Revised  Statutes  of  1895,  as  found  in  the  following 
articles  : 

*' Art.  4426.  Such  corporation  shall  have  the  right  to 
construct  its  road  across,  along  or  upon  any  stream  of 
water,  water  course,  street,  highway,  plank  road,  turn- 
pike or  canal  which  the  route  of  said  railway  shall 
intersect  or  touch ;  but  such  corporation  shall  restore 
the  stream,  water  course,  street,  highway,  plank  road, 
turnpike  or  canal  thus  intersected  or  touched  to  its 
former  state,  or  to  suth  state  as  not  to  unnecessarily 
impair  its  usefulness,  and  shall  keep  such  crossing  in 
repair." 

"Art.  4438.  Nothing  in  this  chapter  shall  be  so  con- 
strued as  to  authorize  the  construction  of  any  railroad 
upon  or  across  any  street,  alley,  square  or  highway  of 
any  incorporated  city  or  town  without  the  assent  of  the 
corporation  of  said  city  or  town." 

By  the  change  made  in  the  statute  the  legislature  in- 
tended to  give  to  towns  and  cities  the  unqualified  right 
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to  consent  or  refuse  without  liability  for  damag-es. 
Counsel  for  the  city  of  Galveston  claim  that,  under  the 
articles  of  the  Revised  Statutes  quoted,  the  city  could 
lawfully  attach  to  its  consent  any^  conditions  that  it 
migcht  choose  to  prescribe,  and  upon  the  breach  of  such 
conditions  the  consent  of  the  city  to  use  the  streets 
might  be  revoked,  and  the  railroad  removed.  The  fol- 
lowing* cases,  of  many  relied  upon  in  support  of  the 
validity  of  the  condition  prescribed  by  the  city  of 
Galveston,  we  consider  to  be  most  in  point:  Pacific 
R.  Co.  V.  City  of  Leavenworth,  1  Dill.  (U.  S.)  393 ; 
Railway  Co.  v.  Nave,  38  Kan.  744 ;  Northern  Cent.  R. 
Co.  V.  Mayor,  etc.,  of  Baltimore,  21  Md.  93;  Indiana- 
polis &  C.  R.  Co.  V.  City  of  Lawrenceburg,  34  Ind. 
304 ;  State  v.  Madison  St.  R.  Co.,  72  Wis.  612 ;  City  of 
Indianola  v.  Gulf,  W.  T.  &  P.  R.  Co.,  56  Tex.  594, 11 
Am.  &  Eng.  R.  Cas.  314.  The  case  of  Pacific  R.  Co. 
V.  City  of  Leavenworth,  cited  above,  arose  under  a 
statute  of  the  state  of  Kansas,  which  is  quoted  by 
Judge  Dillon  as  follows:  "Every  railway  corpora- 
tion may  construct  its  road  across,  along*,  or  upon  *  *  * 
any  street,  highway,"  etc.,  "but  the  company  shall 
restore  the  same  to  its  former  state,"  etc.  "Nothing 
herein  contained  shall  be  construed  to  authorize  the 
construction  of  any  railroad  not  already  located  in, 
upon,  or  across  any  street  in  any  city  incorporate,  or 
town,  without  the  assent  of  the  corporate  authorities 
of  such  city."  Gen.  St.  1868,  p.  202.  The  city  of 
Leavenworth  passed  an  ordinance  g^ranting*  to  a  rail- 
road company  the  privilege  of  occupying  certain  streets, 
upon  conditions  named  in  the  ordinance,  and  expressly 
provided  that  the  ordinance  should  not  take  effect  until 
the  terms  and  conditions  expressed  therein  had  been 
embodied  into  a  contract,  and  signed  by  the  railroad 
company,  which  was  done.  By  the  written  contract 
the  railroad  company  agreed  to  build  a  depot  of  certain- 
description,  and  to  riprap  a  street,  within  a  given  time, 
and  it  was  expressly  stipulated  in  the  contract  that, 
upon  failure  of  the  railroad  company  to  comply  with 
its  stipulations,  the  city  should  have  the  right  to  enter 
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upK)s  and  take  possession  of  the  streets,  and  remove  the 
track  and  property  of  the  railroad  company  therefrom. 
In  the  opinion  filed  by  Judge  Dillon,  .  he  uses  lang-u- 
ag-e  broad  enough  to  support  the  proposition  that  a  city 
can  base  its  consent  for  a  railroad  to  occupy  its  streets 
upon  any  condition  which  the  city  may  impose.  But  this 
language  is  qualified  in  a  subsequent  part  of  the  opinion 
by  saying  that  the  city  may  prescribe  any  lawful  and 
proper  terms.  If  the  terms  must  be  lawful  and  proper, 
they  must  not  conflict  with  the  law,  and  the  city  has  not 
theabsolute  righttoprescribe  theconditions.  But  Judge 
Dillon  rests  his  decision  in  that  case  upon  the  fact  that 
the  railroad  company  had  entered  into  a  contract  by 
which  it  agreed  to  the  conditions  imposed  by  the  cit3^ 
The  learned  judge  said,  **  In  re-entering  and  taking  pos- 
session, the  city  has  done  nothing  but  that  which  the  com- 
pany agreed  it  might  do  in  the  contingency  of  a  failure 
to  perform  its  agreement."  That  case  was  not  decided 
upon  the  ground  that  the  failure  to  perform  the  agreement 
worked  a  forfeiture  of  the  right  in  the  sense  in  which 
it  is  claimed  in  this  case  ;  for,  upon  the  railroad  com- 
pany agreeing  to  perform  the  stipulations  of  its  con- 
tract, an  injunction  was  granted  to  prevent  the  city  from 
removing  the  railroad  track  from  the  streets,  which 
would  not  have  been  done  if  the  right  of  the  railroad 
comi)any  in  the  streets  had  been  absolutely  terminated. 
In  Railway  Co.  v*  Nave,  supra,  certain  propertj'^  owners 
sought  to  enjoin  a  street-railway  company  from  con- 
structing its  road  upon  the  street  in  front  of  their  prop- 
erty, alleging  that,  owing  to  the  condition  of  the  street, 
it  would  be  a  nuisance,  and  would  practically  destroy 
the  value  of  their  property,  and  upon  the  further  ground 
that  the  consent  of  the  city  to  the  construction  of  the 
street-car  line  upon  the  street  had  not  been  obtained. 
The  court  found  both  of  these  grounds  to  be  sustained 
by  the  testimony.  Under  the  laws  of  Wisconsin,  a 
street- railroad  company,  although  chartered  by  the 
state,  obtained  its  only  authority  to  operate  a  street-car 
line  through  the  ordinance  of  the  city,  without  which 
it  could  not  construct  the  road,  and,  upon  violation  of 
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any  of  the  terms  and  conditions  prescribed  in  the  ordi- 
nance, its  charter  would  be  forfeited  by  virtue  of  the- 
^eneral  laws  of  that  state.  In  the  case  of  State  v. 
Madison  St.  Ry.  Co.,  before  cited,  the  court  held  that 
under  the  terms  of  the  ordinance  the  railway  company 
had  forfeited  its  existence  as  a  corporation,  and  that  a 
suit  could  be  maintained  to  declare  that  forfeiture  judi- 
cially, and  enforce  it.  That  case,  however,  did  not 
involve  the  removal  and  destruction  of  the  railroad 
property.  The  city  of  Lawrenceburg-,  in  the  state  of 
Indiana,  granted  to  a  railroad  company  a  license  to 
construct  its  road  upon  a  certain  street  of  that  city, 
prescribing"  as  a  condition  that  the  railroad  company 
should  grade  the  street  so  as  to  conform  to  the  grade  of 
the  railroad.  The  railroad  company  constructed  its 
road  on  the  street,  upon  an  embankment  which  prac- 
tically destroyed  the  street  for  public  use,  and,  upon 
refusal  of  the  railroad  company  to  do  so,  the  city  filled 
up  the  street  to  conform  to  the  grade  of  the  railroad. 
Suit  was  brought  against  the  railroad  company  for  the 
cost  of  the  work,  which  the  court  allowed  to  be  recov- 
ered, but  that  case  did  not  involve  any  question  of  for- 
feiture of  the  right  of  way.  Indianapolis  &  C.  R.  Co. 
V,  City  of  Lawrenceburg,  before  cited.  The  legislature 
of  the  state  of  Maryland  granted  to  a  railroad  company 
the  right  to  build  upon  the  streets  of  the  city  of  Balti- 
more to  a  certain  point,  prescribing  as  a  condition  pre- 
cedent that  it  should  first  obtain  the  assent  of  the 
mayor  and  city  council  of  that  city.  The  consent  of 
the  city  was  given  by  ordinance  prescribing  terms  as 
to  the  grades  of  the  streets  and  crossings.  The  rail- 
road company  attempted  to  build  upon  the  streets  with- 
out conforming  to  the  requirements  as  to  the  grades  ; 
and  the  supreme  court  of  that  state,  in  the  case  of 
Northern  Cent.  R.  Co.  v.  Mayor,  etc.,  of  Baltimore, 
said  :  "  By  the  charter  of  the  city  of  Baltimore,  and  its 
supplements,  the  state  has  conferred  upon  the  mayor 
and  city  council  full  and  complete  jurisdiction  and  con- 
trol over  the  streets  and  highwaj^s,  with  power  to  fix 
and  determine  their  grades  with  a  view  to  the  public 
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convenience.  The  act  of  1853  [which  granted  to  the 
railroad  the  rig-ht  to  build  on  the  streets]  did  not  design 
to  take  away  from  the  municipal  legfislature  this  juris- 
diction and  control  so  essential  to  the  welfare  of  its  cit- 
izens and  the  public.  On  the  contrary,  while  confer- 
ring- upon  the  appellant  the  rig-ht  to  construct  its  railway 
over  the  streets  of  the  city,  the  g-eneral  assembly  has 
declared,  as  a  condition  precedent,  that  '  the  assent  of 
the  mayor  and  city  council  shall  be  first  had  and  obtain- 
ed ' ;  thus  referring-  the  subject  to  the  action  of  the  city 
authorities,  who  have  the  power  to  gfrant  or  refuse  their 
assent  to  the  proposed  work.  Nothing-  can  be  clearer 
than  that,  in  such  a  case,  the  power  reserved  by  the  act  to 
the  mayor  and  city  council  over  the  subject  is  complete 
and  unimpaired,  and  necessarily  involves  the  rig-ht  of 
prescribing-  the  terms  and  conditions  upon  which  their 
assent  is  given."  The  court  held  that  the  city  council 
had,  by  its  charter,  the  power  to  fix  and  determine  the 
grades  of  the  streets,  and  could,  in  giving  its  assent  to 
their  use  by  the  railroad  company,  require  it  to  conform 
to  the  grades  of  the  streets  and  crossings  as  fixed  by 
the  city.  After  deciding-  the  case  correctly  under  the 
charter  powers  of  the  city  and  the  statute  referred  to, 
the  court,  in  support  of  its  decision,  quotes  from  Mager 
V.  Grima,  8  How.  490,  the  following  language  of  Chief 
Justice  Taney  :  *'  If  a  state  may  deny  the  privilege 
altogether,  it  follows  that,  when  it  grants  it,  it  may 
annex  to  the  grant  any  conditions  which  it  supposes  to 
be  required  by  its  interests  or  policy."  Judge  Taney 
was  speaking  of  a  body  clothed  with  all  legislative 
power  that  belongs  to  a  republican  government,  while 
the  court  of  Maryland  applied  the  language  used  by 
him  to  a  body  which  had  only  such  power  and  authority 
as  was  granted  to  it  by  its  charter.  The  quotation  has 
no  application  to  the  case,  and  the  decision  was  not 
based  upon  it ;  but  Judge  Dillon,  in  the  case  of  Pac- 
ific R.  Co.  V.  City  of  Leavenworth,  uses  much  the  same 
language  as  that  quoted  from  Northern  Cent.  Ry.  Co. 
r.  ilayor,  etc.,  of  Baltimore,  citing  that  case  as  auth- 
ority.   Other  courts  and  text  writers  have  cited  Judge 
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DiLl/ON  in  support  of  that  proposition  expressed  in  the 
langfuag-e  of  Judge  Taney,  and  thus  a  doctrine  which 
orig"inated  in  the  misapplication  of  a  correct  rule  of  law 
is  maintained  as  a  basis  for  the  solution  of  questions 
like  that  presented  in  this  case,  notwithstanding-  it  is 
directly  antagonistic  to  the  fundamental  doctrine  that  a 
municipal  corporation  has  no  power  except  that  which 
is  conferred  by  its  charter. 

Defendant  in  error  cites  in  support  of  the  judgment 
of  the  court  below  the  case  of  City  of  Indianola  z\ 
Gulf,  W.  T.  &  P.  R.  Co.,  56  Tex.  594, 11  Am.  &  Eng. 
R.  Cas.  314.  That  case  was  decided  by  the  commission 
of  appeals  before  the  law  authorized  or  required  the 
supreme  court  to  approve  the  opinion.  Hence  the 
opinion  was  not  approved.  The  case  is,  therefore,  not 
authority,  and  can  only  be  considered  for  the  force  of 
its  reasoning  in  aiding  us  to  solve  the  question  under 
consideration.  The  facts  were  briefly  these  :  A  rail- 
road company,  to  which  the  Gulf,  Western  Texas  & 
Pacific  Railway  Company  was  successor,  desired  to 
construct  a  railroad  through  the  streets  of  the  city  of 
Indianola.  Application  was  made  to  the  city  council 
for  its  assent,  which  was  at  first  refused,  but  after- 
wards giv^en  by  the  adoption  of  an  ordinance  which 
attached  to  the  consent  given  the  condition  that  the 
railroad  company  should,  within  a  specified  time,  con- 
struct its  railroad  at  least  65  miles  beyond  the  limits  of 
the  city,  and,  in  case  it  failed  to  do  so,  should  pay  the 
city  the  sum  of  S50,000  as  liquidated  damages.  The 
ordinance  also  required  the  railroad  company  to  enter 
into  bond  to  perform  the  terms  imposed  upon  it.  and 
the  company,  in  compliance  therewith,  executed  its 
bond,  obligating  itself  as  required  by  the  ordinance. 
The  opinion  in  that  case  rests  solely  upon  the  proposi- 
tion that  the  railroad  company,  having  obligated  itself 
to  construct  its  road  a  certain  distance  within  a  given 
time,  and  having  agreed  upon  the  sum  of  550,000  as 
liquidated  damages  for  the  breach  of  the  obligation,  was 
bound  to  perform  the  contract  or  pay  the  damages. 

The  result  of  the  cases  reviewed,  if  their  correctness 
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be  conceded,  Is  to  establish  the  following"  propositions 
of  law  :  (1)  If  the  right  of  a  railroad  to  occupy  the 
streets  of  a  town  or  city  be  dependent  solely  upon  the 
action  of  such  town  or  city,  the  latter  may,  in  granting 
its  consent,  prescribe  terms  for  the  breach  of  which  the 
right  granted  may  be  forfeited.  State  v.  Madison  St. 
R.  Co.,  72  Wis.  612.  The  power  that  creates  a  corpo- 
rate right  may  limit  its  enjoyment.  (2)  When  the  law 
of  the  state  grants  permission  to  railroads  to  use  the 
streets  of  towns  and  cities,  but  requires  the  assent  of 
the  authorities  of  such  municipal  corporation,  if  the 
town  or  city,  in  giving  such  consent,  annexes  thereto 
conditions  which  may  operate,  upon  breach  thereof,  to 
forfeit  the  license  granted,  and  if  such  terms  are  em- 
bodied in  a  separate  (Contract  signed  by  the  railroad 
company,  it  will  be  enforced  by  the  court.  Pacific  R. 
Co.  V.  City  of  Leavenworth,  1  Dill.  (U.  S.)  393,  City 
of  Indianola  v.  Gulf,  W.  T.  &  P.  R.  Co.,  cited  above. 
(3)  When,  by  the  law  of  a  state,  a  railroad  company  is 
granted  the  privilege  of  constructing  its  road  upon  the 
streets  of  towns  or  cities  with  the  assent  of  the  authori- 
ties of  such  towns  or  cities,  the  local  authorities  may, 
in  connection  with  the  consent  given,  prescribe  terms 
requiring  the  railroad  company  to  perform  such  work, 
and  do  such  things  as  may  be  necessary  to  preserve  the 
streets  as  highways  for  public  use  ;  the  things  thus 
prescribed  being  wnthin  the  powers  granted  to  such 
municipal  corporation  by  its  charter.  Northern  Cent. 
Ry.  Co.  V.  Mayor,  etc.,  of  Baltimore,  21  Md.  93; 
Indianapolis  &  C.  R.  Co.  v.  City  of  Lawrenceburg,  34 
Ind.  304.  If  we  accept  each  and  all  of  these  proposi- 
tions as  correct,  thej^  fair  to  sustain  the  clause  of  for- 
feiture which  was  embraced  in  the  ordinance  passed  by 
the  city  of  Galveston. 

The  case  styled  In  r^  Kings  Co.  Elevated  R.  Co., 
105  N.  Y.  97,  involved  the  construction  of  a  law  very 
similar  in  many  of  its  provisions  to  our  own.  Under  a 
statute  of  that  state,  50  householders  and  taxpayers 
were  authorized  to  present  an  application  to  a  justice  of 
the  supreme  court  of  the  state,  stating  that  there  w^as 
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a  necessity  for  a  railroad  in  their  county,  whereupon  it 
was  the  duty  of  the  justice  to  appoint  commissioners  to 
examine  into,  and  make  report  of,  the  existence  of  such 
necessity.  If  the  necessity  was  found  to  exist,  the 
supreme  court  appointed  commissioners  to  lay  out  the 
route,  prepare  a  charter,  and  advertise  for  bids  for  the 
construction  of  the  road.  The  articles  prepared  by  the 
commissioners  constituted  the  charter  of  the  corpora- 
tion to  which  was  awarded  the  contract  for  construction 
and  operation.  To  entitle  the  corporation  to  build  the 
railroad  upon  any  street  or  highway,  it  was  necessar}*- 
to  obtain  the  consent  of  the  local  authorities  w^hich  had 
control  of  such  street  or  highway.  All  of  the  pro-- 
ceedings  prescribed  by  law  were  regularly  had  in  the 
case  under  review,  and  the  city  authorities  gave  their 
consent,  with  the  following  proviso:  ** Provided  that 
the  consent  of  the  common  council  is  hereby  given  upon 
the  following  conditions,  non-compliance  on  the  part  of 
the  company  with  all  or  any  of  which  shall  render  this. 
consent  void."  The  railroad  company  constructed  its. 
road  upon  some  of  the  streets,  but  failed  to  comply 
with  all  of  the  conditions  prescribed  by  the  city,  and 
afterwards  attempted  to  condemn  property  abutting- 
upon  one  of  the  streets,  to  which  proceeding  the 
defense  was  made  that  it  had  forfeited  the  consent  of 
the  city  to  use  its  streets  by  failing  to  comply  with  the 
conditions  imposed  by  the  ordinance.  The  court  of 
appeals  states  the  question  as  presented  by  both  parties 
thus  :  **On  the  part  of  the  appellant  the  claim  is  made 
that  the  consent  embodied  in  the  first  resolution  became 
at  once  valid  and  effectual,  and  fixed  the  municipal 
authorities  of  Brooklyn  so  effectually  that  the  company 
must  be  deemed  to  have  thereby  met  and  satisfied  the 
requirements  of  the  constitution  and  statute,  and  the 
exaction  of  the  articles  of  association,  each  of  which  re- 
quires the  consent  of  the  public  authorities  to  the  use  of 
the  streets  and  avenues  for  railway  purposes.  In  effectv 
their  contention  is  that  all  the  matters  set  forth 
in  the  resolution  of  June  30,  1879,  save  that  consent,. 
was  outside  the  power  of  the  common   council,   and^ 
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therefore,  that  the  decision  of  the  special  term,  in 
which  a  contrary  conclusion  was  reached,  should  have 
been  reversed.  On  the  other  side  it  is  insisted  that  a 
municipality  whose  consent  is  necessary  to  the  con- 
struction of  a  railway  in  the  public  streets  may  impose 
such  conditions  as  it  thinks  necessary  in  ^'ranting  its 
consent,  and  that  the  company  to  whom  it  is  given  can- 
not en  joy  the  benefit  while  it  rejects  the  conditions." 
Upon  the  question  thus  stated,  the  court  of  appeals  an- 
nounced its  conclusion  in  this  languag-e:  *'But  neither 
the  company,  when  organized,  nor  the  common  coun- 
cil, could  add  to  or  take  away  from  the  terms  or  the 
conditions  before  provided  and  imposed  by  the  com- 
missioners. The  company,  by  its  formation,  accepted 
them.  The  common  council  need  not  consent,  but,  if 
they  did,  the  company,  so  far  as  the  city  was  con- 
cerned, could  proceed  with  the  undertaking  according 
to  the  charter,  which  the  state,  through  its  agents, 
the  commissioners,  had  prepared  for  them."  In  other 
\s"ords,  the  court  held  that  the  conditions  attached, 
being  bej'ond  the  power  of  the  council  to  prescribe, 
were  void,  and  that  the  right  of  occupancy  given  by 
law  with  the  consent  of  the  council  became  effective 
in  favor  of  the  railroad  company.  It  was  not  the  act 
of  making  a  contract,  but  the  exercise  of  a  right  given 
by  law  when  the  railroad  company,  by  the  consent  of 
the  citv,  entered  upon  the  streets  and  constructed  its 
track.'  People  v.  Barnard,  110  N.  Y.  548,  36  Am.  & 
Kng.  *R.  Cas.  70,  involved  the  authority  of  a  city  over 
a  street  railroad,  and  under  an  entirely  different  law. 
The  court  said :  * 'Under  this  act,  and  under  the  con- 
stitutional provisions  applicable  to  the  construction  of 
street  railways,  the  municipal  authorities  have  the  ab- 
solute power  to  grant  or  withhold  their  consent  to  the 
construction  of  street  railways  ;  and  they  may  impose 
any  conditions,  however  onerous  and  difficult  to  per- 
form, which  seem  to  them,  in  the  exercise  of  their  dis- 
cretion, to  be  proper,  as  the  terms  upon  which  their 
consent  will  be  given."  The  authority  of  the  city,  of 
course,  would  be  different  under  different  provisions 
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of  the  statute,  as  illustrated  in  the  two  cases  above 
cited  from  the  state  of  New  York.  In  Appeal  of  City 
of  Pittsburg",  115  Pa.  St.  4,  the  validity  of  conditions 
attached  by  the  city  of  Pittsburg  to  its  consent  for  a 
gas  company  to  use  its  streets  was  involved.  The 
statute  of  that  state  which  controls  the  subject  under 
investigation  was  quoted  by  the  court  as  follows : 
'*Any  and  all  corporations,  that  is  or  are  now  or  shall 
hereafter  be  engaged  in  such  business  shall  have  the 
right  of  eminent  domain  for  the  laying  of  pipe  lines  for 
the  transportation  and  distribution  of  natural  gas  in- 
cluding the  right  to  appropriate  land  upon  or  under 
which  to  lay  said  lines  and  locate  pipes  upon  and  over, 
under  and  across  any  land,  rivers,  streams,  bridges, 
roads,  streets,  lanes,  alleys  or  other  public  highways, 
or  other  pipe  lines  or  to  cross  railroads  or  canals  *  *  ^^ 
the  right  to  enter  upon  any  public  lane,  street,  alley, 
or  highway  for  the  purpose  of  laying  down  pipes, 
altering,  inspecting  or  repairing  same  *  *  *  subject 
to  such  regulations  as  the  council  of  any  city  may  by 
ordinance  adopt  *  *  *  declaring  that  companies  of  the 
class  to  which  appellees  belonged  shall  not  enter  upon 
or  lay  down  their  pipes  or  conduits  on  any  street  or 
highway  in  any  borough  or  city  *  *  *  without  the  as- 
sent of  the  councils  of  such  borough  or  city  by  ordi- 
nance duly  passed  and  approved."  The  city  of  Pitts- 
burg claimed  that  it  had  the  right  to  affix  to  its  consent 
any  limitation  or  conditions  that  it  might  see  fit,  but 
the  court  in  that  case  said:  *'So  far  as  the  limited 
authority  to  legislate  on  these  peculiar  subjects  has 
been  delegated  to  the  councils,  and  to  that  extent  only, 
can  the  corporate  powers,  rights,  and  privileges  of 
natural  gas  companies  be  qualified  or  limited.  Coun- 
cils are  authorized  to  give  or  withhold  their  assent, 
without  more.  They  have  no  right  to  couple  their  as- 
sent with  any  condition  or  restriction  not  imposed  by 
the  act,  unless  the  company  agrees  to  accept  the  same 
and  be  bound  thereby ;  and  even  then  the  conditions  or 
restrictions  so  accepted  by  the  company  must  harmon- 
ize, and  in  no  wise  conflict,   with  the  provisions  of  the 


Am.  &  Eng.  RAIIvWAYS  IN  STREETS.  87 

R,  Cas. 

Galveston  &  W.  R.  Co.  v.  City  of  Galveston. 

act.  The  assent  of  councils  being*  given,  the  regula- 
tions they  are  authorized  to  adopt  are  such  only  as  re- 
late to  the  manner  of  laying  pipes,  altering,  inspecting, 
and  repairing  the  same,  and  the  character  thereof,  with 
respect  to  safet}''  and  public  convenience.  These  reg- 
ulations must  also  be  reasonable,  and  not  in  conflict 
with  any  of  the  provisions  of  the  act.  In  all  other  re- 
spects the  powers  of  such  companies  are  clearly  de- 
fined, and  their  duties  and  liabilities  prescribed,  by  the 
act  under  which  they  are  incorporated.  In  view  of 
the  limited  authority  delegated  to  councils,  it  is  a 
grave  mistake  to  assume,  as  they  appear  to  have  done 
in  this  case,  that  they  have  the  power  to  legislate  on 
any  and  ever}''  thing  directly  or  indirectly  connected 
with  the  general  subject." 

The  law  of  Pennsylvania,  as  above  quoted,  is  very 
similar  to  that  of  this  state,  and  we  could  not  do  better 
than  to  adopt  the  language  of  that  court,  as  before 
quoted,  to  express  our  views  of  the  powers  of  the  city 
council  when  called  upon  to  give  or  refuse  its  consent 
to  a  railroad  company  to  occupy  its  streets.  The  cases 
cited  from  New  York  and  Pennsylvania  are  both  di- 
rectly in  point  upon  the  question  before  us.  In  each 
one  the  doctrine  is  announced  clearl}'  and  distinctly 
that  the  council  of  a  city,  under  such  circumstances, 
has  the  power  to  say  '*No"  to  such  an  application,  but, 
when  it  says  **Yes,*'  the  right  of  occupancy  which  the 
state  grants  attaches,  notwithstanding  the  aflirmative 
answer  may  be  limited  by  conditions  superadded  by 
the  city  council.  In  order  to  sustain  the  claim  that  the 
city  of  Galveston  had  the  right  to  couple  with  its  con- 
sent for  the  railroad  company  to  use  its  streets  any 
conditions  or  terms  that  it  miglit  deem  proper,  we 
must  invest  that  municipal  corporation  with  such  leg- 
islative authority  over  the  subject  as  would  make  its 
action  the  source  from  which  the  railroad  com- 
pany derives  its  right  to  build  on  the  streets, 
or  we  must  conclude  that  the  citv  had  as  full 
power  to  contract  as  a  private  person  has,  and 
that  the  ordinance  in  question  constituted  a  contract 
between  it  and  the  railroad  company.     Neither  of  these 


88  RAIIvWAYS  IN  STREETS.  ^<^^'  VII 

(N.  S.) 

Galveston  A  W.  R.  Co.  v.  City  of  Galveston. 

propositions  is  true,  as  applied  to  the  facts  of  this  case. 
The  scope  of  municipal  power  is  well  defined  by  the 
decisons  of  this  court  to  be  only  such  as  are  conferred 
upon  a  city  or  town  by  its  charter,  either  expressly 
stated,  or  implied  as  being-  necessary  to  the  exercise  of 
some  power  expressed.  Vosburg"  v.  McCrarv,  77  Tex. 
572 ;  Taylor  v.  Dunn,  80  Tex.  670.  The"  right  of 
plaintiff  to  recover  in  the  case  of  Taylor  v.  Dunn  de- 
pended upon  the  decision  of  a  question  quite  like  the 
one  under  consideration.  The  facts  were  briefly  as 
follows  :  Abner  Taylor  and  associates  entered  into  a 
contract  to  build  the  capitol  of  the  state,  and,  for  the 
purpose  of  transporting  material  to  the  site  on  which 
the  building  was  to  be  erected,  sought  permission  from 
the  city  of  Austin  to  construct  and  operate  a  railroad 
upon  certain  streets  in  that  city.  There  was  no  law  at 
the  time  giving  permission  to  construct  such  a  railroad 
upon  the  streets  of  any  city  in  the  state,  either  with 
or  without  consent  of  the  city.  The  city  council  of 
Austin  granted  permission  to  Taylor  and  associates  to 
build  and  operate  the  railroad  on  the  streets  designated, 
prescribing  certain  terms  to  be  complied  with  in  the 
use  of  the  streets,  among  which  was  the  following : 
*'Sec.  4.  Said  contractors,  Abner  Taylor  and  his  asso- 
ciates, shall  be  liable  and  responsible  to  any  and  all 
persons  for  any  damage  or  injury  that  may  result  to 
him  or  their  property  from  the  construction,  use,  and 
maintaining  of  said  railway."  The  city  council  also 
required  Taylor  and  associates  to  execute  a  bond  to  the 
city,  binding  them  to  comply  with  the  terms  prescribed 
in  the  ordinance,  which  bond  was  given  as  required. 
Gus  Wilke  took  the  contract  from  Taylor  and  associ- 
ates to  erect  the  capitol  building  upon  such  terms  as 
made  Wilke  an  independent  contractor,  so  that  Taylor 
and  associates  were  not  liable  for  his  negligence  or 
that  of  his  employees,  unless  they  were  made  liable  by 
the  terms  of  the  ordinance  and  contract  entered  into 
with  the  city.  In  the  course  of  the  work  the  em- 
ployees of  Wilke  who  were  engaged  in  managing  the 
railroad  constructed  upon  the  streets  of  the  city  were 
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-$fuilty  of  neg'lig'ence  which  caused  an  injury  to  the 
plaintiff,  for  which  she  sued  Abner  Taylor  upon  the 
ordinance  and  bond,  claiming  that  they  constituted  a 
•contract  entered  into  with  the  city  of  Austin  for  the 
use  and  benefit  of  such  persons  as  might  receive  injury 
in  the  course  of  operating  the  said  railroad.  This 
court,  speaking  through  Chief  Justice  Stayton, 
said  :  "That  section  of  the  ordinance  was  evidently 
inserted  for  the  purpose  of  avoiding  all  controversy  as 
to  the  primary  liability  of  appellant  for  such  injuries 
as  might  result  from  the  construction  and  maintenance 
of  the  railway,  and  not  for  the  purpose  of  conferring 
on  individuals  causes  of  action  against  appellant  which 
they  would  not  otherwise  have.  So  limited,  it  ought 
to  be  held  that,  as  between  appellant  and  the  city,  that 
section  of  the  ordinance  became  a  contract,  upon  the 
acceptance  of  the  rights  conferred  by  the  ordinance,  to 
which  the  city  might  look,  and  which  it  might  enforce 
in  any  case  in  which  it,  as  well  as  appellant,  might  be 
liable  on  account  of  his  acts  or  omissions.  So  far  the 
city  would  evidently  have  power  to  contract,  but  it  is 
difficult  to  find  any  provisions  in  its  charter  which 
would  give  plausibility  to  a  claim  that  it  had  power  to 
make  a  contract  solely  for  the  purpose  of  conferring  on 
individuals  a  cause  of  action  they  would  not  otherwise 
have.  It  was  only  empowered  to  make  such  contracts 
as  relate  to  the  municipality,  and  are  necessary  to  en- 
able it  to  exercise  the  powers  conferred  by  its  charter 
or  some  general  law."  The  opinion  in  that  case  as- 
serts the  same  doctrine  as  that  laid  down  by  the 
supreme  court  of  Pennsylvania  in  Appeal  of  City  of 
Pittsburg.  Both  cases  rest  upon  the  sound  proposition 
that  a  city  may  annex  to  its  consent  for  the  use  of  its 
streets  terms  or  conditions  which  require  the  perform- 
ance by  a  railroad  company  of  those  things  which  are 
within  the  power  of  the  municipal  corporation  to  regu- 
late and  enforce  against  a  corporation  or  individual 
occupying  such  streets  with  the  city's  consent,  and  that 
no  other  terms  can  be  prescribed  by  the  city  under 
such  circumstances.     In  the  language  of  the  supreme 
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court  of  Pennsylvania  in  the  case  last  cited,  *'In  view 
of  the  limited  authority  deleg-ated  to  councils,  it  is  a 
g-rave  mistake  to  assume,  as  they  appear  to  have  done 
in  this  case,  that  they  have  the  power  to  legislate  on 
any  and  every  thing-  directly  or  indirectly  connected 
with  the  general  subject."  A  city  council,  having 
control  over  its  streets  by  virtue  of  its  charter,  when 
called  upon  to  give  consent  for  a  railroad  company  to 
build  upon  its  streets,  may  prescribe  terms  which  em- 
brace the  doing  of  all  those  things  necessary  to  the 
preservation  of  the  street  and  crossings  for  public  use- 
However,  this  is  not  done  by  virtue  of  a  power  arising 
out  of  the  right  to  deny  consent  to  use  the  street,  but 
is  the  exercise  of  a  power  conferred  by  its  charter, 
which  power  might  be  as  well  exercised  after  the  con- 
sent is  given  as  at  that  time.  In  other  words,  if  a  city 
had  given  consent  to  a  railroad  company  to  occupy  its 
streets,  without  prescribing  terms  or  conditions,  it 
might  thereafter,  in  regulating  the  use  of  such  streets, 
require  the  same  things  to  be  done  that  it  could  have 
required  at  the  time  that  its  consent  was  given. 

The  time  within  which  the  railroad  should  be  con- 
structed to  any  given  point,  especially  beyond  the  lim- 
its of  the  city  of  Galveston,  was  a  subject  entirely 
beyond  the  jurisdiction  of  the  council  of  that  city,  and 
the  provision  in  section  10  of  the  ordinance  requiring 
the  railroad  to  be  constructed  across  Galveston  Bay 
within  five  years  is  not  sustained  by  any  power  con- 
tained in  its  charter,  either  express  or  implied.  It  is 
not  denied  that  the  state  might  have  granted  to  rail- 
road companies  the  right  to  occupy  the  streets  and 
highways  without  any  condition.  Therefore  the  supe- 
rior authority  over  this  subject  rests  with  the  state  legis- 
lature. The  legislature  did,  in  clear  and  unambiguous 
terms,  grant  to  railroad  companies  the  right  to  occupy 
the  streets  of  towns  or  cities  upon  a  condition  that  the 
consent  of  such  city  or  town  should  be  first  obtained. 
When  the  city  of  Galveston  gave  its  consent  for  the 
railroad  company  to  construct  its  road  over  the  streets 
of  the  city,  the  condition  precedent  prescribed  by  the 
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legislature  was  fulfilled,  and  the  statutory  rigfht 
attached  in  favor  of  the  railroad  company.  Applying- 
the  law  of  the  state  to  the  facts  of  the  case,  no  cause  of 
forfeiture  exists,  and  the  railroad  company  has  acquired 
a  right  to  use  and  occupy  the  streets  of  the  city  of 
Galveston  in  accordance  with  the  laws  of  the  state. 
But  to  the  condition  precedent  prescribed  by  the  statute 
the  city  of  Galveston  has  attached  a  condition  subse- 
quent, the  breach  of  which,  it  is  claimed,  has  the  effect 
to  annul,  not  only  the  consent  of  the  city,  but  also  to 
set  aside  and  annul  the  right  acquired  under  the  laws 
of  the  state.  In  this  case  the  railroad  company  was  in 
possession  of  the  streets  of  the  city  of  Galveston  under 
a  grant  by  the  state  upon  a  condition  precedent  which 
had  been  fulfilled,- to  which  the  city  answered  that, 
although  this  is  true,  the  ordinance  of  the  city  pre- 
scribed a  condition,  the. breach  of  which  destroyed  the 
right  of  occupancy  under  the  statute.  This  cannot  be 
true  unless  the  ordinance  of  the  city  is  superior  to  the 
statute,  and  the  creature  may  become  greater  than  the 
creator.  It  has  been  the  policy  of  this  state  to  encour- 
age the  construction  of  railroads,  and  the  making  of 
investments  in  them.  Large  donations  of  land  have 
been  made  to  aid  in  the  construction  of  such  highways 
to  furnish  the  people  facilities  of  transporting  the  pro- 
ducts of  the  country  to  market.  In  order  to  render 
secure  investments  made  in  such  property' in  this  state, 
both  in  the  stock  of  railroad  companies,  or  in  bonds 
secured  on  such  railroads,  the  law  has  provided  that  in 
case  of  forfeiture  of  the  charter  for  failure  to  construct 
any  part  of  a  railroad  the  forfeiture  should  apply  only 
to  the  uncompleted  portion  of  the  road.  In  no  case, 
under  the  laws  of  this  state,  do  we  believe  the  property 
of  a  railroad  company  is  held  to  be  forfeited  and  lost  by 
any  failure  to  comply  with  the  requirements  of  the  law. 
If  the  charter  be  forfeited  under  the  laws  of  the  state, 
the  property  remains  to  pay  the  debts  of  the  corpora- 
tion ;  the  surplus,  if  any,  to  be  distributed  among  the 
stockholders.  But,  under  the  condition  prescribed  by 
the  city  of  Galveston,  all  of  that  portion  of  the  track 
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between  Thirty-Seventh  street  and  the  west  line  of  the 
city,  as  well  as  that  part  from  Thirty-Seventh  street 
to  Forty-Third  street  into  Avenue  A,  or  Postoffice 
street,  is  to  be  absolutely  destroyed,  under  the  judg- 
ment of  the  court  as  it  was  rendered.  The  investment 
made  by  the  stockholders,  and  all  bonds  issued  upon 
the  railroad,  are,  to  that  extent,  rendered  worthless. 
It  is  said  that  the  judgment  of  the  district  court  does 
not  forfeit  the  charter  of  the  company.  This  is  true, 
but  the  result  is  more  disastrous  to  the  stockholders  of 
the  company  than  if  the  charter  had  been  forfeited.  If 
the  charter  were  forfeited,  the  stockholders  and  bond- 
holders could  have  the  property  sold,  and  the  proceeds 
properly  applied.  The  property  itself  being  destroyed, 
the  charter  is  practically  valueless.  If  the  doctrine 
contended  for  in  this  case  be  established,  then,  in  the 
future,  should  any  town  or  city  prescribe  like  condi- 
tions as  those  prescribed  in  this  case,  the  result  would 
not  be  improbable  and  altogether  possible  that  upon  a 
forfeiture  accruing  inside  of  the  city  limits,  and  a 
removal  of  the  track  of  the  railroad,  a  great  public 
highway  would  be  thus  cut  into  two  parts,  and  ren- 
dered practically  valueless  for  the  purposes  for  which 
it  was  constructed.  We  would  have  the  anomalous 
condition  of  a  right  once  fully  vested  and  valid  by  the 
law  of  the  state  divested  by  virtue  of  the  ordinance  of 
a  town.  Can  it  be  doubted  that  an  ordinance  of  a  city 
which  produces  such  results  is  in  direct  antagonism  to 
the  laws  and  public  policy  of  this  state  ?  We  think 
not,  and  for  this  reason,  as  well  as  for  reasons  given 
before,  we  hold  that  the  condition  prescribed  in  the 
tenth  section  of  the  ordinance  of  the  city  of  Galveston 
adopted  on  the  8th  of  March,  1889,  was  void,  and  fur- 
nished no  ground  upon  which  the  court  could  enter 
the  judgment  requiring  the  removal  of  the  defendant's 
property  from  the  streets  of  that  city.  It  is  ordered 
that  the  judgments  of  the  district  court  and  court  of 
civil  appeals  be  reversed,  and  that  the  cause  be  dis- 
missed, and  that  plaintiff  in  error  recover  of  the 
defendant  in  error  all  costs  in  all  the  courts. 
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Mobile  &  O.  R.  Co. 

{Supreme  Court  of  Mississippi,  Dec,  21  ^  i8g6,) 

Killing  of  Trespassing  Stock.* — A  mule  was  killed  in  a  stock-law 
district  while  running  at  large  and  trespassing  on  the  right  of  way 
of  a  railway  company.  Held,  that  the  contributory  negligence  of 
the  owner  of  the  mule  in  allowing  him  to  be  at  large  was  not  such  as 
to  bar  recovery  for  the  killing,  and  that  a  state  statute  making  rail- 
way companies  prima  facie  liable  for  killing  was  applicable,  not- 
withstanding the  mule  was  a  trespasser. 

Negligence — Conflicting  Testinr>ony — Question  for  Jury. — In  such 
action  there  was  evidence  tending  to  show  that  the  injury  might 
have  been  avoided  by  the  exercise  of  reasonable  care  on  the  part  of 
the  carrier's  servants  after  the  animal  was  killed,  and  there  were 
contradictory  statements  by  other  witnesses.  He(d,  that  the  ques- 
tion of  negligence  was  for  the  jury. 

Appeal  from  Monroe  county  circuit  court.  Re* 
versed. 

George  C.  Paine^  for  appellant. 
Sykes  &  BristoWy  for  appellee. 

Stockdale,  J.  It  is  assig-ned  as  error  in  this  cause, 
the  gfiving"  by  the  court  below  a  peremptory  instruction 
to  the  jury  to  find  for  defendant.      Counsel  ^^  ^^^^ 

for  appellee,  to  sustain  that  action,  present 
three  propositions  :  (1)  The  mule  was  killed  in  the 
stock-law^  district  of  Monroe  county,  while  running*  at 
larg^e,  and  hence  a  trespasser  ;  and  the  owner  is  barred 
of  recovery  by  contributory  neg'lig'ence.  (2)  Gross  and 
willful  neglig"ence  is  not  shown.  (3)  Appellee  is  not 
liable,  under  the  proof,  in  any  event.      Many  authori- 

*  Trespassing  Stock. — See  notes  40  Am.  &  Eng.  R.  Cas.  173  ;  19  Id. 
480,  500  ;  45  Id.  527.  Cattle  at  large  in  violation  of  statute— see  20* 
Am.  &  Eng.  R.  Cas.  480  ;  23  Id.  210 ;  49  Id.  594  ;  and  see  generally  1 
Rap.  &  Mack's  Digest  103,  104. 
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ties  are  cited  to  show  that 'before  the  passage  of  the 
stock  law,  where  the  court  held  railroad  companies 
liable  for  killing-  stock,  stress  was  laid  on  the  fact  that 
stock  was  rightfully  allowed  to  run  at  large,  and  were 
not  trespassers  when  on  the  track.     Admitting  that  the 

mule  was  trespassing  by  being  at  large, 
SttiR  Mwk!'"     ^^^^  does  not  absolve  a  railroad   company 

from  the  obligation  to  exercise  reasonable 
care  to  avoid  injury  to  it  when  it  is  seen  by  the  servants 
of  the  company.  It  was  held  by  this  court  in  Railroad 
Co.  V.  Phillips,  page  693,  64  Miss.,  that  the  railroad 
company  was  prima  facie  liable  for  injuries  to  Joseph 
Brantley,  inflicted  by  the  running  of  its  cars,  whether 
he  was  rightfully  on  the  train  or  not,  and  that  for  an 
injury  so  inflicted,  section  1059,  Code  1880,  was  ap- 
plicable ;  that  a  precedent  wrong  would  not  excuse  the 
injury.  In  this  case  it  is  admitted  that  appellee  killed 
the  mule  by  the  running  of  its  locomotive  and  cars,  and 
therefore  section  1808,  Code  1892,  makes  it  prima  facie 
liable  for  the  injury,  notwithstanding  a  precedent 
wrong.  To  remove  that  prima  facie  liability,  defend- 
ant, in  the  court  below,  introduced  witnesses,  and 
plaintiffs  below  introduced  witnesses  to  sustain  the 
liability.  There  was,  in  that  trial,  evidence  tending  to 
show  that  the  injury  might  have  been  avoided  by  the 
exercise  of  reasonable  care  after  the  animal  was  seen 
by  the  servants  of  the  company  and  there  were  such 
contradictory  statements  made  by  witnesses,  and  im- 
portant conflict  in  the  testimony,  as  required 
!fc?in?Ve\tiiM.'  tb^  case,  as  we  think,  to  be  submitted  to  the 
jy-<liMtiM  for    jury  for  its  consideration  and  finding.      We 

think,  therefore,  that  the  court  erred  in 
granting  the  peremptory  instruction  asked  by  defend- 
ant. The  judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded. 
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Carper 

V, 

Receivers  of  Norfolk  &  W.  R.  Co. 

{Circuit  Court  of  Appeals^  Fourth  Circuity  Feb,  ^,  iSgy,) 

Cattle  Pen  Near  Right  of  Way. — A  shipper  constructed  a  cattle 
pen'  on  land  adjoining*  the  right  of  way  of  a  railway  company,  one 
corner  of  such  pen  being*  unintentionally  located  on  the  right  of 
way  of  the  company.  The  pen  was  so  defectively  constructed  that 
the  cattle  escaped  and  wandered  on  the  track,  and  being  struck  by 
a  train  derailed  it  and  caused  the  death  of  an  employee  of  the  com- 
pany. Heldj  that  the  fact  that  such  pen  was  on  the  right  of  way 
did  not  render  the  company  liable  for  the  killing*  of  the  employee. 

Killing  of  Enr>ployee— Safe  Place. — In  such  action  the  company 
cannot  be  held  liable  for  the  death  of  the  employee  on  the  ground 
that  in  permitting*  the  use  of  the  defective  pen,  by  hauling*  cattle 
thereto  and  allowing  them  to  be  unloaded  therein,  it  failed  in  its 
duty  to  provide  and  maintain  a  safe  roadway,  a  safe  place  for 
work,  and  safe  instruments. 

Failure  to  Fence  Right  of  Way — Injuries  to  Employee — Liability  of 
Company. — Where  a  state  statute  requires  railway  companies  to 
erect  fences  on  their  rights  of  way  through  all  enclosed  lands  or 
lots,  it  does  not  render  such  companies  liable  for  injuries  done  to  em- 
ployees, consequent  upon  failure  to  fence,  but  only  for  damages 
done  to  stock. 

In  Error  to  the  circuit  court  of  the  United  States 
for  the  Western  District  of  Virginia. 

y.  C  Wysor  and  B.  L,  Jordan,  for  plaintiff  in  error. 
W.  H.  Bollmgr,  W.  L,  Stanley^  and  /?.  M.  Pag-e,  for 
defendants  in  error. 

Before  GoFF  and  Simonton,   circuit  judges,   and 
Brawley,  district  judge. 

GoPF,  Circuit  Judge.     The  plaintiff  in  error,  also 
plaintiff  below,  on  the  10th  day  of  January,  18%,  insti- 
tuted an  action  of  trespass  on  the  case  in  the  circuit 
court  of  Wythe  county,   Va.,   against  the 
defendants  below,  claiming  810,000  damages. 
By  proceedings  duly  taken  the  suit  was  removed  to  the 


96  DEATH  BY  WRONGFUL  ACT.  Vol.VIlC 

(N.S.) 

Carper  v.  Receivers  of  N.  &  W.  R.  Co. 

circuit  court  of  the  United  States  for  the  Western  Dis- 
trict of  Virgfinia.  The  declaration  contained  three- 
counts,  the  first  allegingf  that  Frederick  J.  Kimball  and 
Henry  Fink,  receivers  of  the  Norfolk  &  Western  Rail- 
road Company,  were,  as  such,  operating*  said  railroad 
at  the  time  of  the  g-rievances  therein  set  forth,  and  that, 
one  Edmund  Newsom  was  at  said  time  employed  by 
them  as  a  brakeman  on  a  f  reig^ht  train  then  run  by  them 
over  the  road,  and  that  while  so  employed,  in  the  year 
1895,  through  the  gross  negligence  of  the  defendants, 
he  was  mangled,  wounded,  and  injured,  from  which  he 
instantly  died.  The  negligence  alleged  in  said  count, 
was,  in  substance,  as  follows :  That  said  railway,  in 
passing  through  the  county  of  Wythe,  in  the  state  of 
Virginia,  ran  through  the  inclosed  lands  of  one  J.  P. 
ShefFey,  then  leased  to  one  George  L.  Carter,  and  that, 
it  was  the  duty  of  said  Norfolk  &  Western  Railroad 
Company,  under  the  requirements  of  sections  1258  and 
1259  of  the  Code  of  Virginia,  to  erect  along  on  both 
sides  of  its  roadbed,  at  the  point  where  the  grievances 
complained  of  were  committed,  on  said  SheiBFey  land, 
lawful  fences,  and  keep  the  same  in  good  order,  but 
that  the  defendants  failed  in  their  said  duty,  and  neg- 
lected to  erect  and  keep  in  repair  such  fences ;  and  also 
that  they  allowed  said  Carter  to  erect  and  use  a  cattle 
pen  on  their  said  roadbed  for  the  purpose  of  loading* 
cattle  upon  the  cars,  and  shipping*  them  over  said  rail- 
road ;  and  that  they  negligently  allowed  him  to  con- 
struct such  pen  in  a  faulty  manner,  and  of  inferior 
material,  whereby  it  was  entirely  insufficient  to  resti^ain 
and  keep  within  its  bounds  the  large  and  strong*  cattle 
that  Carter  was  in  the  habit  of  placing  therein ;  and 

that  on  the  night  of ,  in  1895,  a  number  of  such 

cattle  escaped  out  of  said  pen  into  the  inclosed  lands 
mentioned,  and,  as  there  were  no  fences  as  required  by 
law,  such  cattle  strayed  upon  the  tracks  of  the  railroad, 
and  the  freight  train  upon  which  Newsom  was  em- 
ployed as  such  brakeman  ran  into  the  cattle,  and  was 
derailed,  the  cars  being  broken,  and  the  said  intestate 
so  injured  and  killed.     The  second  count  alleges  the 
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faulty  construction  of  said  cattle  pen  on  said  roadbed  by 
Carter  with  the  assent  and  knowledge  of  the  defend- 
ants, the  placing-  of  cattle  therein  by  Carter  with  like 
assent  and  knowledge  on  the  part  of  defendants,  the 
employment  of  the  said  Newsom,  the  escape  of  the 
cattle,  and  the  derailment  of  the  train  which  caused  the 
death  of  the  intestate.  The  third  count  is  the  same  as 
the  second,  with  the  additional  allegations  that  the  de- 
fendants failed  to  erect  a  good  and  suflficient  cattle  pen 
in  which  to  confine  Carter's  cattle ;  and  that  they  failed 
to  instruct  their  servants  in  charge  of  said  train  to  run 
it  at  a  moderate  rate  of  speed  by  said  insuflScient  pen, 
so  as  to  avoid  frightening  said  cattle,  and  causing  them 
to  escape  therefrom ;  and  that  the  train  was  carelessly 
and  negligently  run,  so  that  it  could  not  be  stopped 
from  running  into  said  cattle  after  they  had  so  broken 
out  of  said  pen  ;  and  that  it  was  negligence  in  defend- 
ants not  to  have  a  watchman  stationed  at  such  point 
whereby  the  servants  on  said  train  could  have  been 
duly  notified  of  said  danger ;  and  that  the  deceased 
relying  upon  defendants  to  do  their  duty  in  giving  all 
proper  orders  as  to  the  running  of  their  trains,  entered 
their  employment  as  such  brakeman,  and,  while  so  em- 
ployed, such  train  was  so  thrown  from  the  track  by 
the  negligence  of  the  defendants,  to  the  plaintijBF's 
damage  as  before  mentioned.  There  was  no  demurrer 
to  the  declaration,  but  the  plea  of  not  guilty  was  filed, 
on  which  issue  was  joined.  The  case  was  tried  by  a 
jury,  which  rendered  a  verdict  for  the  defendants. 
The  plaintiff  moved  the  court  to  set  the  verdict  aside, 
as  contrary  to  law  and  the  evidence ;  but  the  court  over- 
ruled the  motion,  and  entered  judgment  for  the 
defendants,  to  which  the  writ  of  error  we  are  now 
considering  was  sued  out.  On  the  trial  of  the  cause, 
to  the  rulings  of  the  court  below  the  plaintijBF  asked  for 
and  had  certified  several  separate  bills  of  exceptions,  on 
which  the  assignments  of  error  relied  upon  are  based. 
It  is  insisted  that  the  court  below  erred  in  giving  the 
following  instructions,  asked  for  by  the  defendants* 
viz. : 

7  (N.  s.)  A.  &  E.  R.  Cas.— 7 
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*'No.  2.  If  the  jury  find  from  the  evidence  that  the 
cattle  pen  in  question  was  not  constructed  by  defend- 
ants ;  that  the  same  was  constructed  by  the  occupant  of 
the  farm  in  question  ;  that  it  was  intended  to  be  erected 
upon  the  lands  adjoining  defendant's  rig-ht  of  way  ; 
and  that,  by  mistake,  theinclosure  of  said  pen  extended 
for  a  short  distance  on  the  rig'ht  of  way  of  defendants, ^- 
then  the  defendants  were  not  responsible  for  anj'^  fault 
or  negligence  in  the  construction  and  use  of  said  pen, 
and  there  can  be  no  recovery  in  this  action  upon  the 
ground  of  the  improper  or  negligent  construction  of 
said  cattle  pen. 

'*  No.  3.  The  court  instructs  the  jury  that  the  duty 
imposed  by  the  statute  upon  the  railroad  companies  to 
fence  their  railroad  is  a  duty  only  to  the  public,  and  to 
the  owner  of  the  cattle  of  the  inclosed  lots  of  lands 
through  which  the  railroad  runs,  and  an  employee  of 
the  companj'  receiving  a  personal  injury  in  an  accident 
consequent  upon  a  failure  to  maintain  proper  fences 
cannot  recover  damages  of  the  railroad  company  for 
such  injury,  without  showing  negligence  other  than  the 
failure  to  fence  ;  and  unless  the  jury  should  believe 
from  the  evidence  that  the  plaintiff  in  this  case  has 
shown  that  his  intestate,  Edmund  Newsom,  was  killed 
through  some  other  negligent  act  of  the  defendants, 
their  agents  or  servants,  than  the  neglect  to  fence  their 
roadbed  at  this  point,  they  will  find  for  the  defendants, 
although  they  may  believe  from  the  evidence  that  the 
defendants  were  bound  under  the  statute  to  fence  their 
roadbed  at  this  point,  and  had  failed  and  neglected  to 
fence  the  same. 

"No.  4.  The  court  instructs  the  jury  that  all  evi- 
dence bearing  upon  the  question  as  to  inclosure  of  the 
lands  through  which  the  defendants'  line  ran  is  irrele- 
vant to  the  case  under  consideration,  in  view  of  the  in- 
structions given  by  the  court  on  that  question." 

Considering  the  assignments  of  error  in  the  order 
of  the  instructions  on  which  they  are  founded,  we  have 
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first  the  one  relating-  to  the  cattle  pen  built  by  George 
L.  Carter ,^  on  the  property  under  his  con- 
trol, adjoining-  the  right  of  way  of  the  rail-  ii^Iuf  wSy" 
road  company,  given  as  instruction  No.  2. 
It  appears  from  the  evidence  before  the  jury  at  the  time 
the  instruction  complained  of  was  given  (which  we 
must  consider  in  order  to  properly  pass  upon  the  ques- 
tion of  error  insisted  upon)  that  Carter,  who  had  the 
land  on  which  the  pen  was  located  in  his  possession, 
under  a  lease  made  by  the  owner  thereof,  in  construct- 
ing the  fence  which  formed  the  pen,  by  mistake  built 
it  for  a  short  distance  at  one  corner  over  on  the  land 
owned  by  the  railroad  company,  without  the  knowledge 
of  any  of  the  agents  or  servants  of  said  company.  That 
it  was  unintentionally  so  located  and  built  was,  we 
think,  clearly  shown  by  the  evidence  ;  and  that  neither 
Carter  himself,  nor  any  employee  of  the  company,  was 
aware  that  it  had  been  so  constructed,  until  after  the 
accident  which  resulted  in  the  death  of  the  plaintiflF's 
intestate,  when  a  survey  then  made  disclosed  it,  is,  we 
think,  equally  clear.  If  there  was  negligence  in  this 
particular,  it  was  on  the  part  of  Carter,  and  the  eflFort 
to  hold  the  railroad  company  responsible  for  the  same 
was,  in  the  light  of  the  testimony,  under  the  proper 
instructions  of  the  court,  found  to  be  without 
merit  by  the  jur)%  a  circumstance  that  we  now  allude 
to  only  for  the  purpose  of  showing  the  character  of  the 
testimony  before  the  jury  at  the  time  the  court  gave  the 
instructions  now  being-  considered.  The  plaintiflF  in 
error  insists  that  it  was  the  duty  of  the  railroad  com- 
pany to  provide  and  maintain  a  safe  roadway, 
and  a  safe  place  to  work  at,  as  well  as  safe  I'fff/rilce"'**'** 
instruments  to  work  with  ;  that  in  permitting 
Carter  to  use  a  defective  pen,  and  by  hauling-  cattle 
thereto,  and  allowing-  the  same  to  be  unloaded  therein, 
the  company  failed  in  its  duty  to  its  employee,  and  ren- 
dered itself  liable  for  the  damag-es  caused  thereby. 
This  is,  we  think,  an  entire  misconception  of  the  well- 
established  principle  referred  to,  of  the  duty  of  the 
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employer  to  the  employed,  in  the  particulars  mentioned ; 
and  the  endeavor  to  apply  the  same  to  this  case,  in  the 
absence  of  proof  that  the  roadbed  was  defective,  the 
cars  unsafe,  or  the  train  unskillfuUy  or  negflig'ently 
run,  is,  though  ingeniously  presented,  absolutely  un- 
tenable ;  and  to  hold  these  defendants  liable  for  Carter's, 
negligence,  if  negligent  he  was,  would  be  to  ignore  all 
the  authorities,  and  disregard  the  undisputed  facts,  as. 
developed  on  the  trial  of  this  cause  in  the  court  below. 
The  instruction  given  was  carefully  drawn,  and  left  all 
questions  concerning  the  negligence  of  the  defendants, 
so  far  as  the  roadbed,  cars,  train,  and  management  of 
the  same  were  concerned,  free  for  the  determina- 
tion of  the  jury,  and  withdrew  from  it  simply  the  mat- 
ter of  the  improper  or  negligent  construction  of  the 
cattle  pen,  provided  the  jury  found  that  the  defendants 
did  not  construct  it.  The  instruction  asked  for  by  the 
plaintiff  below  on  this  point  did  not  correctly  state  the 
law  of  the  case,  and  was  properly  refused.  The  in- 
struction given  was,  under  the  facts  shown,  entirely 
proper,  and  the  assignment  of  error  relating  thereto  is 
without  merit. 

The  assignments  of  error  next  to  be  disposed  of  refer 

to  the  instruction  given  by  the  court  below, 

luihuf%w""in.  ^*  ^^^  request  of  the  defendants,  relating  to- 

J"v.**uff.J^"!?iy**  the  sections  of  the  Code  of  Virginia  concern- 

—LUbllltr  of  Com-  .  .,  1     i        .  -I  ^   "t  -i 

Hiy-  ing  the  duty  imposed  upon    railroad  com- 

panies to  erect  fences  along  certain  portions 
of  their  roadbed.  The  legislation  bearing  on  that  ques- 
tion is  found  in  chapter  52,  Code  Va.  1887,  which  is 
here  quoted  in  full,  as  follows  : 

''Chapter  LII. 

'•Telegraph   Offices    to  be  Established    by    Railroad 
Companies ;  of  Fencing  Railroads. 

"Sec.  1257.  Railroad  Companies  to  Establish  and 
Maintain  Telegraph  Offices  at  Depots ;  Duties  of  Op- 
erators and  Train  Dispatchers. — Every  railroad  com- 
pany doing  business  in  this  state  shall  establish  and 
maintain  along  its  line,  at  depots  or  stations  not  more 
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than  ten  miles  apart,  telegraphic  offices  to  be  operated 
by  competent  persons  in  the  employ  of  such  company  ; 
provided  however,  that  the  board  of  public  works  may 
grant  such  company,  in  any  special  case,  permission  to 
have  its  telegraphic  offices  at  a  distance  from  each 
other  greater  than  ten  but  not  more  than  fifteen  miles. 
It  shall  be  the  duty  of  every  such  operator  to  telegraph 
the  arrival  and  departure  of  every  train  so  soon  as  it 
shall  leave  the  depot  or  station,  to  the  train  dispatcher 
or  person  regulating  the  running  of  trains,  and  if  there 
be  no  such  person,  then  to  the  nearest  telegraphic  of- 
fice in  the  direction  in  which  the  train  is  going.  The 
person  receiving  the  telegram  shall  forthwith  give 
such  order  or  notification  by  telegraph  as  may  be  nec- 
essary to  prevent  any  collision  of  trains.  Every  rail- 
road company  failing  to  comply  with  this  section  shall 
be  fined  not  less  than  fifty  nor  more  than  five  hundred 
dollars  for  each  offence,  and  any  such  failure  for  three 
months  shall  be  deemed  a  separate  offence. 

*' Sec.  1258.  To  Enclose  Roadbeds  with  Fences; 
Cattle  Guards. — Every  such  company  shall  cause  to  be 
erected  along  its  line  and  on  both  sides  of  its  roadbed, 
through  all  enclosed  lands  or  lots,  lawful  fences  as  de- 
fined in  section  two  thousand  and  thirty-eight,  which 
may  be  made  of  timber  or  wire,  or  of  both,  and  shall 
keep  the  same  in  proper  repair,  and  with  which  the 
owners  of  adjoining  lands  may  connect  their  fences  at 
such  places  as  they  may  deem  proper.  In  erecting 
such  fences  the  company  shall  not  obstruct  any  private 
crossing,  but  on  each  side  thereof,  across  its  roadbed, 
shall  construct  and  keep  in  good  order,  sufficient  cattle 
guards  with  which  its  fences  shall  be  connected.  Such 
cattle  guards  may  be  dispensed  with  by  consent  of  the 
owners  of  such  private  crossings,  the  company,  in 
lieu  of  cattle  guards,  erecting  and  keeping  in  good 
order  sufficient  gates. 

"  Sec.  1259.  Qualification  of  Preceding  Section. — 
The  preceding  section,  so  far  as  it  relates  to  fencing, 
^hall  not  apply  to  any  part  of  a  railroad  located  within 
the  corporate  limits  of  a  city  or  town,  nor  within  an  unin- 
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corporated  town  for  the  distance  of  one-quarter  of  a 
mile  either  way  from  the  company's  depot,  nor  to  any 
part  of  a  railroad  at  a  place  where  there  is  a  cut  or  em- 
bankment with  sides  sufficiently  steep  to  prevent  the 
passag-e  of  stock  at  such  place  ;  nor  shall  it  apply  to  a 
company  which  has  compensated  the  owner  for  making* 
and  keeping  in  repair  the  necessary  fencing",  but  the 
burden  of  proving*  such  compensation  shall  be  on  the 
company,  and  no  report  of  any  commissioners  shall  be 
received  as  proof  thereof  unless  it  shall  plainly  appear 
on  the  face  of  the  report,  or  from  other  evidence  in 
connection  therewith,  that  an  estimate  was  made  by 
such  commissioners  for  the  fencing  and.  the  expense 
for  the  same  entered  into  and  constituted  a  part  of  the 
damages  reported  and  actually  paid. 

"Sec.  1260.  When  Companies  not  Liable  for  In- 
juries^— No  railroad  company  shall  be  liable  for  any 
injury  to  any  person  or  property  on  such  part  of  its. 
track  as  may  be  enclosed  according  to  the  provisions 
of  this  chapter,  unless  it  be  made  to  appear  that  the 
persotl  or  property  was  thereon  by  express  permission 
of  the  company,  or  through  the  negligence  of  its  em- 
ployees, agents,  or  servants ;  or  unless  the  injury  be 
willful  or  the  result  of  gross  negligence  on  the  part  of 
the  company,  its  servants,  agents,  or  employees. 

"  Sec.  1261.  When  Unnecessary  to  Prove  Negligence 
of  Company. — In  any  action  or  suit  against  a  railroad 
company  for  injury  to  any  property  on  any  part  of  its 
track  not  enclosed  according  to  the  provisions  of  this 
chapter,  it  shall  not  be  necessary  for  the  claimant  to 
show  that  the  injury  was  caused  by  the  negligence  of 
the  company,  its  employees,  agents,  or  servants. 

*'  Sec.  1262.  Construction  of  Cattle-Guards. — It  shall 
be  the  duty  of  every  railroad  company,  whose  road 
passes  through  any  enclosed  lands  in  this  state,  to  con- 
struct and  keep  in  good  order  cattle-guards  sufficient 
to  prevent  the  passage  of  stock  of  every  kind  over  such 
land,  at  any  point  where  a  fence  may  be  necessary  or 
proper,  whether  it  be  a  division  fence  between  contigu- 
ous farms  or  between  different  parcels  or  tracts  belong- 
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ingf  to  the  same   person,  or  a  fence  along  a  public 
hig-hway.     Such  cattle-gfuards  shall  be  constructed  on 
request  of  the  land  owner,  in  writing,  made  to  any  sec- 
tion master  or  employee  of  the  company  having  charge 
or  supervision  of  the  road  at  that  point.     If  the  compa- 
ny refuse  or  fail,  for  ten  days  after  such  request,  to 
construct  the  cattle-guard  at  the  place  designated,  the 
owner  having  given  ten  days'  notice  in  writing  to  such 
section-master  or  employee,  may  apply  to  the  county 
court  of  such  county  for  the  appointment  of  three  disin- 
terested  freeholders,  whose  duty  it  shall  be  to  go  on 
the  land  and  determine  whether  the  proposed  cattle- 
guard  shall  be  constructed.     Their  decision  shall  be  in 
writing,  and  shall  be  forthwith  returned  to  and  filed  in 
the  clerk's  office  of  the  county  court  of  such  jcounty. 
If  such  decision  be  that  the  cattle-guard  ought  to  be 
constructed,  the  company   shall    within   twenty   days 
.  thereafter  construct  the  same.     Upon  its  failure  so  to 
do,  it  shall  pay  the  land  owner  five  dollars  for  every  day 
of  such  failure. 

**  Sec.  1263.  Their  Discontinuance. — Every  railroad 
company  after  erecting  the  fences  mentioned  in  section 
twelve  hundred  and  fifty-eight  may  discontinue  all  cat- 
tle-guards enclosed  by  such  fences,  except  such  as  are 
provided  for  in  sections  twelve  hundred  and  fifty-eight 
and  twelve  hundred  and  sixty-two,  and  in  lieu  thereof 
the  owners  of  contiguous  lands  may  connect  their  fences 
with  those  of  the  company  at  such  place  or  places  as 
they  may  desire. 

**Sec.  1264.  Spark- Arresters. — No  railroad  company 
doing  business  in  this  state  shall  run  on  its  road  any 
locomotive  not  having  an  approved  spark-arrester. 
Every  company  violating  the  provisions  of  this  section 
shall  be  fined  ten  dollars  for  each  offence,  and  each  day 
of.  running  such  locomotive  shall  be  deemed  a  separate 
offence." 

The  plaintiff  in  error  insists  that,  under  this  legis- 
lation, a  railroad  company  in  Virginia,  if  it  has  failed 
to  have  its  roadbed  fenced  as  required  therein,  is  liable 
to  one  of  its  employees  for  an  injury  done  him,  conse- 
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quent  upon  such  failure  to  fence  ;  while  the  defendants 
in  error  contend  that,  under  said  sections,  a  railroad 
company  is  only  liable  for  damagfes  done  to  stock, 
caused  by  the  failure  of  the  railroad  company  to  fence 
the  roadbed  along*  its  line,  where  the  same  runs 
through  inclosed  lands  and  lots,  and  that  the  company 
is  not  under  such  circumstances  liable  for  injuries  done 
to  employees  or  other  such  persons,  because  of  such 
failure  to  fence.  Plaintiff  in  error  claims  that  the 
legislation  in  question  was  enacted  with  the  object  of 
protecting"  passeng-ers  and  employees  on  the  trains  of 
railroad  companies,  as  well  as  for  the  purpose  of  pro- 
viding compensation  to  the  owners  for  damages  to  their 
stock  caused  by  such  railroad  companies,,  because  of 
their  failure  to  erect  and  keep  in  repair  the  fences  re- 
quired thereby. 

In  the  first  place,  it  will  be  conceded  that,  prior  to 
the  passage  of  the  legislation  quoted,  railroad  compa- 
nies in  Virginia  were  not  required  to  fence  their  road- 
beds, and  that  at  common  law  such  companies  are  not 
bound  to  provide  fences  for  the  purpose  of  keeping 
stock  off  of  their  tracks,  and  also  that,  as  at  common 
law  the  owner  of  animals  is  bound  to  restrain  them, 
railroad  companies  owe  no  duty  to  such  owners  when 
their  stock  strays  upon  the  tracks  of  such  companies, 
except  to  use  ordinary  or  reasonable  care  to  avoid  in- 
jury to  said  stock  after  the  employees  of  the  company 
have  discovered,  or  by  the  use  of  reasonable  diligence 
could  have  discovered,  the  same  upon  or  near  the  tracks 
of  the  company.  Whart.  Neg.  §  886  ;  Railway  Co.  v. 
Elledge,  1  C.  C.  A.  295,  49  Fed.  356  ;  Cooley,  Torts, 
654,  and  cases  cited  ;  Shear.  &  R.  Neg.  §  315  ;  Ward 
V.  Railroad  Co.,  4  Fed.  862. 

Before  this  law  was  passed,  railroad  companies  were 
liable,  as  they  are  now,  to  passengers  whom  they  had 
agreed  for  hire  to  safely  transport,  for  any  injury  oc- 
casioned by  the  negligence  or  want  of  ordinary  care  on 
the  part  of  the  servants  of  said  companies  ;  and  they 
were  then,  and  are  now,  independent  of  such  legisla- 
tion, liable  to  their  employees  for  injuries  occasioned 
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by  such  neg"lig"ence,  as  to  which  such  servant  had  not 
contributed,  save  only  such  risks  as  are  incident  to  and 
were  assumed  by  such  employee  at  the  time  of  his 
employment.     What  additional  remedy,  if  any,  is  given 
by  this  statute  to  the  passenger  or  employee  upon  the 
railroad    trains    in    Virginia,   on   account  of   injuries 
caused  by  the  failure  of  the  railroad  company  to  fence 
its  roadbed  ?    We  are  unable  to  find  any.     So  far  as 
the  owner  of  the  stock  is  concerned,  the  remedy  is 
plain  and  adequate.     Had  the  legislature  intended  to 
provide  an  additional  liability  on  railroad  companies, 
for  injuries  to  persons,   brought  about  by  the  failure 
of  such  companies  to  construct  fences  at  the  places 
designated  in^said  statute,  it  would  certainly,  concern- 
ing a  matter  of  such  universal  importance,   have  used 
apt  and   unequivocal  language.     Indeed,  we  think  it 
quite  clear  from  a  careful  study  of  the  legislation  in 
question — from  an  examination  of  the  original  act,  its 
title,  and  the  recitals  in  the  first  section  thereof,  in  the 
nature   of  a    preamble — that  the   legislature  did   not 
intend  to  make  any  change  of  the  common  law,  other 
than  that  relating  to  the  compensation  to  the  owners  of 
the  stock  killed  or  injured  on  the  tracks  of  railroads, 
not  fenced  as  required   by  said  statute  ;   and,  to  hold 
otherwise,  we  must  give  to  the  words  used  a  meaning 
quite  different  from  that  usually  accorded  them.     It  is 
evident  that  the  railroad  company  is  only  required  to 
fence  along  its  line  when  the  same  passes  through  in- 
closed land,  dividing  it,  and  leaving  part  of  such  land 
of  one  owner  on  both  sides  of  the  roadbed.     In  such 
cases,  the  owner  having  already  inclosed  his  land   by 
lawful  fences  around  its  exterior  limits,  and'  finding 
his    property,    by    virtue  of  the   roadbed,    virtually 
thrown  open  to  the  commons,  his  stock  liable  to  stray 
away  or  be  injured,  or  the  stock  of  others  to  enter  upon 
his  premises  and  do  him  damage,  the  legislature  says 
to  him  that  the  railroad  company  shall  erect  and  keep 
in  repair  lawful  fences  along  its  line  through  his  land, 
except  that  it  shall  not  be  required  so  to  do  along  that 
part  of  its  road  located  within  the  corporate  limits  of  a 
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City  or  town,  nor  within  an  unincorporated  town  for 
the  distance  of  one-quarter  of  a  mile  either  way  from 
the  company's  depot,  nor  at  a  place  where  there  is  a 
cut  or  embankment  with  sides  sufficiently  steep  to  pre- 
vent the  passag-e  of  stock,  nor  at  any  place  if  the  com- 
pany has  compensated  the  owner  of  the  adjoining^ 
inclosed  land,  through  which  the  railroad  runs,  for 
making-  and  keeping  in  repair  said  fencing*.  And  so  it 
follows,  as  we  understand  the  said  statute,  that  a  rail- 
road company  can  fully  comply  with  the  law,  and  yet,  in 
fact,  not  construct  a  single  panel  of  fence  along  its  entire 
line.  Surely,  this  could  not  be  if  the  legislative  intent 
was  to  protect  the  public,  the  passenger,  and  employee, 
as  well  as  to  guard  the  stock  and  property  on  the  in- 
closed land  through  which  the  road  passes.  If  the 
public  and  those  on  the  trains — passengers  and  others 
— were  to  have  additional  safety  provided  for  it  and 
them  by  the  enactment,  why  was  it  that  the  fencing" 
was  not  required  along  the  entire  line?  Why  was  one 
mile  of  the  line  to  be  iFenced,  provided  the  owner  of  the 
land  through  which  it  passed  did  not  contract  to  dis- 
pense with  it,  and  the  next  10  miles  permitted  to  be 
without  a  fence,  for  the  reason  that  the  land  through 
which  such  part  of  the  line  passed  was  not  inclosed? 
The  inference  is  quite  irresistible  that  the  legislative 
mind  was  not  considering  the  general  public,  and  that 
it  did  not  contemplate  greater  safety  for  passeng-ers 
and  employees.  If  the  legislative  intent  was  to  change 
the  common  law  in  the  manner  referred  to,  as  claimed 
by  the  plaintiff  in  error,  the  language  employed  was 
extremely  unfortunate,  and  the  actual  result  attained 
the  most  lamentable  failure  that  has  come  to  our  atten- 
tion in  the  history  of  legislative  effort. 

The  decisions  of  other  courts  have  been  cited  by 
counsel  for  plaintiff  in  error,  which  are  seemingly  in 
conflict  with  the  conclusion  we  have  reached,  but,  in 
fact,  they  are  not,  as  a  close  examination  of  the  same 
will  demonstrate  :  Dickson  v.  Railway  Co.,  124  Mo. 
140,  27  S.  W.  476 ;  Donnegan  v.  Erhardt,  119  N.  Y. 
468,  23  N.  E.  1051 ;  Briggs  v.  Railroad  Co.,  Ill  Mo. 
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173,  20  S.  W.  32.  The  Missouri  and  New  York  stat- 
utes are  radically  different  from  the  Virg-inia  law  now 
under  consideration,  and  the  courts  of  last  resort  in 
those  states  have  held  that  it  is  the  absolute  and  un- 
qualified duty  of  railroad  companies  under  said  acts  to 
fence  the  entire  line  of  their  roads.  The  other  cases 
cited  by  the  plaintiff  in  error  refer  to  local  statutes 
containing"  provisions  not  found  in  the  sections  of  the 
Virgfinia  Code  that  we  have  just  passed  upon,  and  con- 
sequently, they  can  have  but  little  weig-ht  as  authority 
in  disposing-  of  questions  raised  by  this  writ  of  error. 

We  conclude  that  the  instruction  complained  of,  so 
far  as  the  interests  of  the  plaintiff's  intestate  were 
concerned,  as  an  employee  of  the  defendants  in  error, 
correctly  interpreted  to  the  jury  the  legislation  to 
which  it  referred,  and  that  the  court  below  did  not  err 
in  gfiving'  it.  The  rig'hts  of  the  deceased  employee 
were  duly  g-uarded,  and  all  matters  pertaining-  to  the 
negfligrence  of  the  defendants,  on  all  other  grounds  than 
the  failure  to  fence,  were  still  left  for  the  considera- 
tion and  determination  of  the  jury.  The  irrelevant 
matter  in  said  instruction  contained  was  in  part  elimi- 
nated by  the  instruction  afterwards  given  (as  No.  4),  in 
giving  which  it  follows  as  a  matter  of  course  from 
what  we  have  said  that  the  court  below  did  not  err. 

Deciding  the  questions  raised  by  the  assignments  of 
error  so  far  considered  as  we  have,  it  becomes  unneces- 
sary, and,  as  the  case  is  not  to  go  back  to  the  court 
below  for  a  retrial,  also  improper,  for  us  to  dispose  of 
the  other  pointy  discussed  by  counsel,  referring  to  the 
question  of  boundary,  inclosure,  and  contributory  neg- 
ligence. We  should  not  pass  upon  the  law  relating  ta 
the  risks  assumed  by  the  plaintiff  in  error's  intestate 
when  he  accepted  emploj'ment  of  the  defendants  below, 
for  the  reason  that  neither  the  case  made  by  the  declara-^ 
tion,  nor  the  points  suggested  by  the  assignments  in 
error,  will  justify  us  in  doing  so,  although  counsel 
deemed  it  proper  to  argue  the  same.  We  must  confine 
ourselves  to  the  case  as  made  by  the  pleadings,  and 
disclosed    by  the   record.     In  any   view   of  the   case 
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justified  by  the  evidence  (all  of  which  we  have  carefully 
considered),  in  connection  with  the  instructions  given 
and  refused,  and  with  reference  to  the  pleadings,  we 
fail  to  see  that  the  plaintiff  below  has  been  prejudiced 
in  any  manner  bj^  the  judgment  complained  of.  In  our 
opinion,  a  peremptory  instruction  by  the  court,  direct- 
ing a  verdict  for  the  defendants  below,  would,  at  least, 
not  have  been  improper.  We  find  no  error,  and  the 
judgment  is  affirmed. 


Dale  et  aL 


Atchison,  T.  &  S.  F.  R.  Co.* 

{Supreme  Court  of  Kansas^  Jan,  8^  iSgy,) 

Qonflict  of  Laws — Enforcement  of  Penal  Statutes. — Penal  statutes 
liave  no  extraterritorial  force,  and  the  courts  of  this  state  will  not 
enforce  the  penal  statutes  of  another  state  or  territory. 

Sanne— Death  by  Wrongful  Act. — A  statute  of  the  territory  of  New 
Mexico  provided  that  whenever  any  person  should  die  from  any  in- 
jury occasioned  by  the  nec'ligence  of  an  agent  or  servant  manag'ing* 
any  locomotive  or  train  or  cars,  the  corporation  in  whose  employ 
such  ag-ent  or  servant  should  be  should  **forfeit  andpa^"  for  every  per- 
son or  passenger  so  dying  the  sum  of  $5,000,  which  may  be  sued  for  and 
recovered,  first  by  the  husband  or  wife  of  the  deceased,  or  second, 
if  there  be  no  husband  or  wife,  or  if  he  or  she  fails  to  sue  within 
six  months  after  such  death,  then  by  the  minor  child  or  children, 
of  the  deceased."  In  an  action  by  the  minor  children  of  a  person 
whose  death  was  so  caused,  and  who  left  a  widow  surviving  him, 
brought  more  than  six  months  after  the  death,  heldy  that  the  courts 
of  this  state  will  not  enforce  the  liability  created  by  the  statute  of 
New  Mexico,  it  being  in  part  penal,  and  giving  a  right  of  action  to 
persons  other  than  the  one  who  would  be  entitled  to  recover  under 
the  laws  of  this  state  in  a  similar  case  arising  here. 

(Syllabus  by  the  Court.) 

Error  from  Wyandotte  county  district  court.     A/^ 
firmed. 

*See  notes  at  end  of  case. 
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Fenlon  &  Fenlon^  for  plaintifFj^  in  error. 
A.  A.  Hurd dinA  Mills ^  Smith  &  Hobbs^  for  defend- 
ant in  error. 

Allen,  J.  Edwin  Tom  Dale  and  two  other  minor 
children  of  Edwin  Dale,  deceased,  broug'ht  this  suit 
against  the  Atchison,  Topeka  &  Santa  Fe  cawguted 
Riilroad  Company  to  recover  damages  for 
the  death  of  said  Edwin  Dale,  which  it  is  alleged  was 
caused  by  the  negligence  of  the  defendant  in  the  terri- 
tory of  New  Mexico  on  the  18th  day  of  July,  1888. 
This  action  was  commenced  on  the  31st  day  of  July, 
1890,  and  recovery  is  sought  under  a  statute  of  New 
Mexico,  which  reads  as  follows  :  '*  Sec.  2308.  When- 
ever any  person  shall  die  from  any  injury  resulting 
from  or  occasioned  by  the  negligence,  unskillfulness 
or  criminal  intent  of  any  officer,  agent,  servant  or  em- 
ployee whilst  running,  conducting  or  managing  any 
locomotive,  car  or  train  of  cars,  or  of  any  driver  of  any 
stage  coach  or  other  public  conveyance  while  in  charge 
of  the  same  as  driver,  and  when  any  passenger  shall 
die  from  any  injury  resulting  from  or  occasioned  by 
any  defect  or  insufficiencj'  in  any  railroad  or  any  part 
thereof,  or  in  any  locomotive  or  car,  or  in  any  stage 
coach  or  other  public  conveyance,  the  corporation,  indi- 
vidual or  individuals  in  whose  employ  any  such  officer, 
agent,  servant,  employee,  engineer  or  driver  shall  be 
at  the  time  such  injury  was  committed,  or  w^ho  owns 
any  such  railroad  locomotive,  car,  stage  coach,  or  other 
public  conveyance  at  the  time  any  injury  is  received 
resulting  from  or  occasioned  by  any  defect  or  insuffi- 
ciency above  declared,  shall  forfeit  and  pay  for  every 
person  or  passenger  so  dying  the  sum  of  $5,000,  which 
may  be  sued  and  recovered,  first,  by  the  husband  or 
wife  of  the  deceased,  or  second,  if  there  be  no  husband 
or  wife,  or  if  he  or  she  fails  to  sue  within  six  months 
after  such  death,  then  bv  the  minor  child  or  children 
of  the  deceased,  or  third,  if  such  deceased  be  a  minor 
and  unmarried  then  by  the  father  and  mother  who  may 
join  in  the  suit,  and  each  shall  have  an  equal  interest  in 
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the  judgment,  or  if  either  of  them  be  dead  then  by  the 
survivor.  In  suits  instituted  under  this  section  it  shall 
be  competent  for  the  defendant  for  his  defense  to  show 
that  the  defect  or  insufficiency  named  in  this  section 
was  not  a  negligent  defect  or  insufficiency."  The 
petition  alleges  that  no  personal  representative  of  the 
estate  of  said  Edwin  Dale  has  ever  been  appointed,  and 
that,  although  more  than  six  months  had  elapsed  after 
the  death  of  said  Edwin  Dale,  no  action  had  been 
brought  by  Sarah  Ann  Dale,  his  widow,  to  recover 
damages  therefor  ;  and  that  by  reason  thereof  the 
cause  of  action  given  by  said  statute  had  vested  in  the 
plaintiffs.  A  demurrer  to  the  amended  petition  was 
sustained  by  the  district  court,  and  judgment  entered 
thereon  in  favor  of  the  defendant.  Error  is  assigned 
on  the  ruling  of  the  court  sustaining  the  demurrer. 

The  principal  question  in  the  case,  and  the  only  one 
necessary  to  decide,  is  whether  an  action  can  be  main- 
tained in  this  state  by  the  minor  children 
Conflict  of  uwB-  under  the   statute   of    New   Mexico  above 

Enfore«m«nt  of  j     i         t^    •      j  i  •  i     i  .1 

Peui  sutnui.      quoted.     it  IS  the  same,  m  substance,  as  the 

statute  of  Missouri,  under  which  a  recovery 
was  sought  in  the  case  of  Hamilton  v.  Railroad  Co., 
39  Kan.  56,  18  Pac.  57.  It  is  held  by  the  courts  of 
Missouri  that  in  an  action  founded  on  the  statute  of 
that  state  the  recovery  must  be  of  the  full  amount  pro- 
vided in  the  statute,  or  nothing  ;  and  a  verdict  for 
S2,500  was  set  aside  by  the  court  of  appeals.  Rafferty  ' 
V.  Railroad  Co.,  15  Mo.  App.  559.  In  Carroll  v.  Rail- 
way Co.,  88  Mo.  239,  an  instruction  directing  thesjury, 
if  they  found  for  plaintiff,  to  assess  her  damages  at  the 
sum  of  S5,000,  was  approved  by  the  supreme  court. 
In  the  case  of  McCarthy  v.  Railroad  Co.,  18  Kan.  46, 
the  right  of  an  administrator  appointed  in  Kansas  to 
recover  for  injuries  received  in  Missouri  by  plaintiff's 
intestate,  from  which  he  afterwards  died  in  Kansas, 
was  denied  by  this  court ;  and  in  the  case  of  Lime- 
killer  V.  Railroad  Co.,  33  Kan.  83,  5  Pac.  401,  it  was 
held  that  an  administratrix  appointed  in  Missouri  could 
not  maintain  an  action  under  section  422  of  the  Code  of 
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Civil  Procedure  of  this  state  for  an  injury  received  in 
this  state  causing-  the  death  of  the  plaintiff's  intestate,, 
on  the  ground  that  no  such  action  could  have  been 
maintained  in  Missouri  if  the  death  had  been  caused  in 
that  state.  In  the  case  of  Vawter  v.  Railway  Co.,  84 
Mo.  679,  it  was  held  that  an  administrator  appointed 
in  Missouri  could  not  maintain  an  action  there  under 
the  statute  of  Kansas  for  the  death  of  the  intestate  in 
Kansas.  There  is  great  diversity  in  the  decisions  of 
the  courts  as  to  whether  an  action  of  this  kind  may  be 
broug-ht  in  one  state  to  recover  under  the  statute  of 
another  state  for  a  death  caused  there.  Some  courts 
refuse  all  relief  in  such  cases,  while  others  allow  the 
action  to  be  maintained  where  the  statutes  of  the  two 
states  are  substantially  similar,  and  where  both  are 
remedial  in  character.  A  leading  case  of  the  latter 
class  IS  that  of  Dennick  v.  Railroad  Co.,  103  U.  S.  11, 
where  it  was  held  that  an  administrator  appointed  under 
the  laws  of  New  York  could  maintain  an  action  in  that 
state  for  the  death  of  his  intestate  in  New  Jersey,  and 
might  recover  under  the  provisions  of  the  statute  of  the 
latter  state.  The  statute  of  New  Jersey  authorized  a 
recovery  by  the  administrator  for  the  exclusive  benefit 
of  the  widow  and  next  of  kin,  to  be  assessed  by  the 
jury  with  reference  to  the  pecuniary  injury  resulting 
from  such  death  to  the  wife  or  next  of  kin.  It  is  said 
in  the  opinion  that  there  was  a  statute  of  New  York 
similar  in  its  provisions  to  that  of  New  Jersey.  The 
cases  of  Leonard  v.  Navigation  Co.,  84  N.  Y.  48; 
Knight  V,  Railroad  Co.,  108  Pa.  St.  250;  Burns  v. 
Railroad  Co.  (Ind.  Sup.)  15  N,  E.  230 ;  Railroad  Co.  v. 
McMullin  (Ind.  Sup.)  20  N.  E.  287,— are  to  the  same 
effect.  The  case  of  Herrick  v.  Railway  Co.,  31  Minn, 
11,  16  N.  W.  413,  goes  further,  and  holds  that  an  action 
may  be  maintained  under  a  statute  of  Iowa  for  an  injury 
received  there,  notwithstanding  the  want  of  a  similar 
statute  in  Minnesota.  In  the  case  of  Railway  Co.  v. 
McCormick,  71  Tex.  660,  9  S.  W.  540,  a  recovery  was 
sought  under  the  statute  of  Arkansas  for  an  injury 
received  there.    Under  the  laws  of  Arkansas  the  action 
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was  authorized  to  be  broug'ht  by  the  personal  repre- 
sentative, and,  if  there  be  no  personal  representative, 
then  by  the  heirs  at  law,  and  the  amount  recovered  to 
be  distributed  for  the  exclusive  benefit  of  the  widow 
and  next  of  kin,  in  the  same  proportions  as  the  estate 
of  the  decedent  would  be  distributed.  Under  the  law 
of  Texas  the  amount  recovered  was  to  be  divided 
among"  the  persons  designated  in  the  statute,  in  such 
proportion  as  the  jury  on  the  trial  should  determine. 
It  was  held  that  the  statutes  of  the  two  states  were  so  • 
different  that  an  action  could  not  be  maintained  in  the 
courts  of  Texas  to  enforce  the  liability  created  by  the 
laws  of  Arkansas.  In  the  case  of  Ash  v.  Railroad  Co. 
(Md.)  19  Atl.  643,  the  court  of  appeals  of  Maryland 
held  that  an  administrator  appointed  in  Maryland  could 
not  recover  there  under  the  statute  of  West  Virginia, 
for  the  death  of  his  intestate,  because  of  the  dissimi- 
larity of  the  statutes  of  the  two  states.  This  action  is 
brought  by  the  minor  children  of  Edwin  Dale,  and  it 
appears  that  they  alone  are  authorized  to  sue  under  the 
statute  of  New  Mexico  after  the  expiration  of  six 
months.  The  widow's  right  of  action,  which  was  full 
and  complete  during  that  period,  is  utterly  lost.  Under 
section  422a  of  the  Code  of  Civil  Procedure  of  this 
state,  where  no  personal  representative  is  appointed, 
the  widow  only  can  maintain  the  action.  Whether  the 
damages  recovered  by  her  are  for  her  sole  benefit,  or 
subject  to  distribution  to  the  parties  who  would  have 
been  entitled  thereto  if  recovered  in  an  action  by 
the  personal  representative,  may  be  a  matter  of 
some  doubt.  It  thus  appears  that,  if  a  recovery  be 
allowed  in  this  case,  it  will  be  had  by  persons  who 
could  not  maintain  the  action  if  the  injury  causing 
the  death  had  been  received  in  this  state.  Another, 
and  perhaps  more  serious,  difficulty  lies  in  the  penal 
character  of  the  statute  of  New  Mexico.  Although 
it  is  argued  that  the  law  of  that  territory  pro- 
vided for  the  payment  by  the  wrongdoer  of  a  sum 
of  money  to  his  widow  or  minor  children,  and  that 
they  are  the   ones    usually,    if    not  invariably,    most . 
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injured  by  his  death,  and  that  the  money  to  be  paid  un- 
der that  statute  subserves  really^  the  same  purpose  as 
money  paid  under  the  laws  of  Kansas,  and  compensates 
them  in  some  degree  for  the  loss  of  the  husband  and 
father,  it  yet  is  apparent  that  the  theory  of  the  law  of 
the  two  states  is  different.  In  Kansas  it  is  strictly 
compensatory.  In  New  Mexico  it  may  be  strictly 
penal,  for  it  migfht  happen  that  the  person  killed  was  a 
burden  upon  his  family,  contributing*  nothing  to  them. 
In  Marshall  v.  Railroad  Co.,  46  Fed.  269,  it  was  held 
that  the  statute  of  Missouri  was  penal,  and  that  an 
action  could  not  be  maintained  thereon  in  the  circuit 
court  of  the  United  States  in  Ohio,  and  the  case  of  Phil- 
pott  V.  Railroad  Co.,  85  Mo.  164,  was  cited  as  authority 
for  the  proposition  that  "the  law,  as  well  as  being 
compensatory,  is  of  a  penal  and  police  nature,  and  can, 
without  objections,  subserve  both  purposes  at  one  and 
the  same  time."  The  case  of  Adams  v.  Railroad  Co. 
(Vt.)  30  Atl.  687,  was  an  action  brought  in  Vermont  to 
recover  for  a  death  caused  in  Massachusetts  under 
the  statute  of  that  state,  which  provided  for  a  recovery 
of  damages  not  exceeding  S5,000  nor  less  than  $500,  to 
be  assessed  with  reference  to  the  degree  of  culpability 
of  the  corporation.  It  was  held  that  the  statute  was 
penal  in  character,  and  that  it  would  not  be  enforced  by 
the  courts  of  Vermont.  It  is  elementary  that  penal 
statutes  have  no  extraterritorial  force,  and  that  the 
principles  of  comity  prevailing  among  the  states  do  not 
go  to  the  extent  of  enforcing  in  the  courts  of  one  state 
the  penal  statutes  of  another.  Story,  Confl.  Laws, 
§  621 ;  Lindsay  v.  Hill,  22  Am.  Rep.  564  ;  Bank  v. 
Price,  3  Am.  Rep.  204.  If  we  were  to  attempt  the 
enforcement  of  the  statute  of  New  Mexico 
to  the  extent  to  which  it  is  compensatory  wrol^fBUcV^' 
only,  we  should  find  ourselves  in  the  posi- 
tion of  having  to  resort  to  that  statute  to  create  the 
liability,  and  then  measure  that  liability  by  the  princi- 
ples obtaining  in  this  state,  for  the  law  of  New  Mexico 
has  but  one  fixed  and  rigid  measure, — the  definite  sum 
of  $5,000  in  every  case  where  liability  exists  ;  while  in 
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this  state  it  is  in  all  cases  limited  to  the  datnag'es 
actually  sustained  by  the  party  for  whose  benefit  the 
action  is  prosecuted.  In  the  case  before  us  we  are 
asked  to  enforce  a  statute  of  a  territory,  penal  in  part, 
at  least,  and  which  confers  a  right  of  action  on  persons 
other  than  the  one  that  would  be  authori2ed  to  main- 
tain an  action  in  this  state  under  a  similar  state  of  facts. 
Under  the  statute  of  New  Mexico  an  adult  child  would 
have  no  right  of  recovery  if  there  were  minor  children. 
Under  the  authorities  the  obstacles  in  the  way  of  afford- 
ing the  plaintiffs  any  relief  in  this  case  appear  insur- 
mountable, and  we  feel  constrained  to  hold  that  the 
courts  of  this  state  will  not  undertake  the  enforcement 
of  a  statute  penal  in  part,  and  so  dissimilar  in  principle 
from  the  law  of  our  own  state.  The  judgment  of  the 
district  court  is  affirmed.     All  the  justices  concurring. 


NOTES.. 

•  Conflict  of  Laws — Death  by  Wrongful  Act. — See  the  very  compre- 
hensive note  to  Asher  v.  West  Jersey  R.  R.  Co.,  41  Am.  &  Eng-.  R. 
Cas.  508-514 ;  see  also  note  to  48  Id.  516,  TifiFany  on  Death  by  Wrongful 
Act,  i^  195,  et  seg. 

Sanne— Pleading.— In  DueUy  v.  New  York,  &c.,  R.  Co.  (R.  I.),  42 
Am.  &  Eng.  R.  Cas.  50,  it  was  held  that  the  statute  of  the  state 
conferring  the  right  of  action  must  be  pleaded  when  the  action  is 
brought  in  another  state. 

Same— Penal  Statute.— In  Duelly  v.  New  York,  &c.,  R.  Co.  (R.  I.), 
42  Am.  &  Eng.  R.  Cas.  50,  a  statute  authorizing  a  recovery  of  not 
less  than  $500  nor  more  than  $5,000  was  held  penal  and  not  enforce- 
able in  another  state. 

Sanne — Statutes  of  Two  States  Radically  Different. — In  Higgins  v. 
Central,  &c.,  R.  Co.  (Mass.),  48  Am.  &  Eng.  R.  Cas.  512,  it  was 
held  that  a  suit  might  t>e  maintained  in  Massachusetts  on  the 
statute  of  another  state,  though  it  differed  radically  from  the 
Massachusetts  statute. 

Same — Statutes  Not  Inconsistent. — In  Nelson  v,  Chesapeake,  4&c., 
R.  Co.,  88  Va.  971,  84  Am.  &  Eng.  R.  Cas.  82 ;  it  was  held  that  if  the 
statutes,  though  different  in  some  respects,  were  not  inconsistent 
recovery  might  be  had. 

Right  of  Action  Not  Confined  to  Residents  of  the  State. — See 
Austin  R.  Co.  v.  Glover  (Ga.),  58  Am.  &.  Eng.  R.  Cas.  269. 

Same — Action  by  Administrator— Statutes  of  Maryland  and  West 
Virginia. — Under  ^  1,  Art.  67,  Code  Md.,  an  action  for  the  death  of  a 
person  must  be  brought  by  the  wife,  husband,  parent  or  child  of 
the  deceased,  to  be  prosecuted  in  the  name  of  the-  state  for  the  use 
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of  the  person  entitled.  Under  §  6,  p.  709,  Code  W.  Va.,  actions  for 
death  must  be  brought  in  the  name  of  the  personal  representative 
of  the  deceased.  An  administratrix  appointed  in  Maryland  brought 
suit  in  a  Maryland  court  under  the  West  Virginia  statute,  for  the 
death  of  her  intestate,  caused  by  negligence  in  West  Virginia. 
i/e/d,  that  the  action  was  not  maintainable.  Ash  v.  Baltimore  & 
Ohio  R.  Co.,  72  Md.  144,  44  Am.  &  Eng.  R.  Cas.  677. 


Price 

V, 

Philadelphia,  W.  &  B.  R.  Co.* 

{Court  of  Appeals  of  Maryland^  Jan,  5, 1897.) 

Injury  to  Trespasser  on  Track. — In  the  absence  of  evidence  to 
sho'w^  a  failure  on  the  part  of  the  railway  company  to  use  reasonable 
care  to  avoid  the  consequences  of  the  accident,  or  that  such  com« 
pany  could  have  avoided  the  injury  by  the  exercise  of  reasonable 
care,  an  intoxicated  trespasser  cannot  recover  for  injuries  received 
by  being  struck  by  a  train  while  he  was  sitting  on  the  railway 
traclc. 

Introduction  of  Evidence  by  Defendant — Duty. — In  such  action  it 
was  not  a  duty  incumbent  on  the  defendant  company  to  call 
witnesses  in  its  own  behalf  to  give  an  account  of  the  injury  sus- 
tained by  the  plaintiff. 

Appeal  from  Cecil  county  circuit  court.     Affirmed. 

Argfued  before  McSherry,  C.  J.,  and  Bryan, 
Briscoe,  Fowler,  Roberts,  Page,  and  Boyd,  JJ. 

Geo.  2^.  Maynadier,  John  S,  Young'^  and  Albert 
Constable^  for  appellant. 

John  J.  Donaldson^  L,  Marshall  Haines^  and 
Charles  C.  Crothers^  for  appellee. 

Roberts,  J.  This  action  was  originally  brought  in 
the  circuit  court  for  Harford  county,  and  removed 
thence  to  the  circuit  court  of  Cecil  county  for  trial. 
The  plaintiff,  at  the  time  of  the  accident,  ciMSutt^ 
lived  at  Leyre's  Point,  on  the  west  side  of 
Bush  river,  in  Harford  county.      On  the  morning  of 

*See  notes  at  end  of  case. 
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the  8th  of  July,  1892,  he  purchased  at  Mag-nolia  Sta- 
tion, on  the  appellee's  road,  an  excursion  ticket  to  Bal- 
timore, which  entitled  him  to  a  return  ride  to  Magnolia. 
He  rode  to  Baltimore,  and,  in  the  evening*  of  the  same 
day,  he  returned  over  the  appellee's  road,  in  the  direc- 
tion of  Mag-nolia  Station.  There  is  nothing  in  the 
record  to  show  when  he  left  the  train,  or  what  became 
of  him,  until  seen  by  William  Gunther,  who,  together 
with  other  employees  of  the  appellee,  was  engaged  in 
preparing  timber  for  a  bridge  over  Bush  river.  Gun- 
ther, supposing  plaintiff  was  about  to  cross  the  bridge, 
as  he  lived  in  that  direction,  warned  him  to  be  careful, 
as  there  were  trains  passing.  He  replied  that  he  was 
not  afraid  of  the  cars.  The  plaintiff,  testif5'ing  in  his 
own  behalf,  proved  that  he  had  been  drinking,  and 
shortly  after  he  left  Bay  View  Station,  on  his  -return 
trip,  the  whisky  he  had  taken  '*took  great  effect  on 
him,"  and  he  lost  consciousness,  and  never  regained  it 
until  one  month  thereafter,  when  he  found  himself  at 
the  Baltimore  City  Hospital,  under  treatment  for  the 
injuries  which  he  had  received,  and  that  he  does  not  know 
how  he  was  injured  except  from  what  he  has  been  told 
by  others.  The  testimony  of  John  Donahoo,  who  tes- 
tified for  the  plaintiff,  shows  :  That  '*on  an  evening  in 
a  summer  two  or  three  years  ago,  he  was  standing  at 
his  house,  before  sundown,  intending  to  go  fishing  at  a 
bridge  on  defendant's  road.  That,  before  leaving  his. 
house,  he  looked  towards  said  bridge,  and  saw  a  man 
sitting  on  the  railroad,  where  it  passes  over  the  em- 
bankment or  approach  to  a  bridge.  That  he  walked  in 
the  direction  of  the  embankment,  where  the  man  was. 
sitting ;  and,  when  he  got  to  a  point  distant  from  him 
of  about  two  hundred  yards,  he  saw  a  freight  train 
coming  from  the  direction  of  Baltimore,  and  stop. 
Approaching  the  train,  he  found  that  the  man  had  been 
struck,  and  was  lying  between  the  railroad  tracks. 
He  was  the  only  one  there  excepting  the  trainmen. 
One  of  the  trainmen  told  witness  that  he  saw  something 
on  the  railroad,  but  could  not  tell  what  it  was,  whether 
it  was  a  hog,  or  calf,  or  what.     That  there  is  a  clear,. 
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unobstructed  view  of  the  embankment  whereon  the  ap- 
pellant was  sitting"  when  struck,  of  three  or  four  miles, 
the  road  being  perfectly  straight,  and  nearly  level." 
Upon  the  conclusion  of  the  testimony  for  the  appellant, 
the  appellee  prayed  the  court  to  instruct  the  jury  "that 
there  is  no  evidence  in  this  case  legally  sufficient  to 
entitle  the  plaintiff  to  recover."  The  court  granted 
this  prayer,  which  was  excepted  to  by  the  plaintiff. 
The  only  question  arising  on  the  appeal  is  the  sole 
inquiry  as  to  whether  the  prayer  was  properly  granted. 
The  appellee  having  offered  no  testimony,  the  case 
rests  entirely  upon  the  effect  of  the  appellant's  testi- 
mony. 

To  entitle  the  appellant  to  recover  in  this  action,  the 
burden  is  upon  him  to  show  (1)  that  the  appellee  has 
neglected  its  duty  ;  and  (2)  that  the  injury  which 
he  has  sustained  is  the  direct  consequence  of  such 
neglect  of  duty.  It  not  infrequently  happens  that  in 
cases  of  this  character  a  third  question  presents  itself 
for  consideration.  We  refer  to  the  question  of  con- 
tributory negligence  on  the  part  of  the  plaintiff  to 
support  which  is  incumbent  upon  the  defendant,  un- 
less the  plaintiff  has  clearly  demonstrated  that  he  has, 
by  his  negligence  or  want  of  caution,  directly  contrib- 
uted to  the  injury  for  which  he  is  seeking  to  recover 
damages.  In  such  a  case  the  question  may  become  one 
of  law  for  the  court  to  dispose  of  as  upon  a  demurrer 
to  evidence,  and  nothing  remains  for  the  jury  to  con- 
sider or  pass  upon.  This  court  has  on  repeated  occa- 
sions been  required  to  consider  questions  of  this  nature, 
and  it  has  uniformly  maintained  the  view  herein 
expressed.  Northern  Cent.  R.  Co.  v.  State,  54  Md. 
113 ;  Baltimore  &  P.  R.  Co.  v.  State,  Id.  648 ;  State  v. 
Baltimore  &  P.  R.  Co.,  58  Md.  482 ;  Baltimore  &  O. 
R.  Co.  V.  State,  62  Md,  479  ;  State  v.  Baltimore  &  O. 
R.  Co.,  69  Md.  498;  State  v.  Baltimore  &  O.  R.  Co., 
69  Md.  551.  The  facts  of  this  case,  as  hereinbefore 
stated,  show  that  the  plaintiff  was  in  a  helpless  state  of 
drunkenness,  and  fell  asleep  or  was  unconsciously  sit- 
ting upon  the  railroad  track  ;  that  he  left  the  train  at  a 


118  INJURY  TO  TRESPASSER.  Vol.VU 

(N.  s.) 

Price  V.  Philadelphia,  &c.,  R.  Co. 

point  west  of  Bush  river  bridge,  and,  under  the  influ- 
ence of  the  whisky  which  he  had  drunk,  he  sat  down 
on  the  railroad  track  at  a  most  perilous  place,  notwith- 
standing* he  had  been  warned  by  Gunther  of  the 
danger  of  passing  trains,  and  there  waited  until  struck 
by  the  engine  of  the  defendant.  The  evidence  shows 
that  the  point  where  he  was  sitting  when  injured  could 
be  seen  for  a  distance  of  three  or  four  miles,  looking 
down  the  track  in  an  easterly  direction,  but  there  is 
not  a  vestige  of  proof  in  the  record  which  tends  to 
show  that  a  man  was  seen  on  the  track  by  any  of  the 
trainmen.  By  one  of  his  witnesses,  the  plaintiflF  proved 
that  one  of  the  trainmen  told  him  that  he  saw  something 
on  the  railroad,  but  could  not  say  what  it  was.  It  wa& 
undoubtedly  the  plaintiff,  but  this  inference  is  drawn 
from  facts  and  circumstances  a  knowledge  of  which 
the  trainmen  could  not  possibly  have  had,  so  far,  cer- 
tainly, as  the  testimony  in  the  record  discloses.  In  the 
case  of  Kean  v.  Railroad  Co.,  61  Md.  168,  Alvey, 
C.  J.,  delivering  the  opinion  of  the  court,  says:  *'If 
the  plaintiff  was  on  the  crossing,  or  at  any  other  place 
on  the  road  tracks  of  the  defendant,  in  such  condition 
as  not  to  be  able  to  take  care  of  himself,  or  paid  no  heed 
to  the  warnings  of  the  approach  of  the  train,  or  if,  from 
negligence  or  reckless  indifference  to  the  perils  of  his. 
situation,  he  failed  to  observe  the  precautions  necessary 
to  his  safety,  and  his  situation  was  not  known  to  those- 
in  charge  of  the  train,  and,  while  observing  a  careful 
lookout,  was  not  discovered  by  them  in  time,  by  the 
use  of  reasonable  care  and  diligence,  to  save  him  from 
injury,  then  his  own  want  of  care  and  reckless  negli- 
gence in  putting  himself  in  such  place  of  danger  would 
deprive  him  of  all  ground  of  action  against  the  defend- 
ant." A  learned  writer  upon  the  subject  of  contribu- 
tory negligence  has  said  that "  drunkenness  is  a  wholly 
self-imposed  disability,  and,  in  consequence,  is  not  ta 
be  regarded  with  that  kindness  and  indulgence  which 
we  instinctively  concede  to  blindness  or  deafness  or 
any  other  physical  infirmity.  Trespassers  go  at  their 
peril.     That  is  a  settled  law.     Much  more  is  it  just  to 
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hold  that  they  make  themselves  drunk  at  their  periL 
Disabilities,  moreover,  of  anv  kind,  are  to  be  aC  shield, 
and  never  a  sword.  It  would  be  a  strang-e  rule  of  law 
that  regarded  a  certain  course  of  conduct  neg-ligentand 
blameworthy  upon  the  part  of  a  sober  man,  but  that 
held  the  same  conduct  on  the  part  of  the  same  man, 
when  intoxicated,  venial  and  excusable.  Drunkenness 
will  never  excuse  one  for  a  failure  to  exercise  the 
measure  of  care  and  prudence  which  is  due  from  a 
sober  man  under  the  same  circumstances.  Men  must 
be  content,  especially  when  they  are  trespassers,  to 
enjoy  the  pleasures  of  intoxication  cumperictdis.  When 
they  make  themselves  drunk,  and  in  that  helpless  con- 
dition wander  upon  the  premises  of  sober  men,  and 
sustain  an  injury,  they  will  not  be  heard  to  plead  their 
intoxication  as  an  answer  to  the  charge  of  negligence." 
Beach,  Contrib.  Neg.  (2d  Ed.)  391. 

This  is  not  a  case  where  the  plaintiff's  negligence 
has  remotely  contributed  to  the  cause  of  the  accident, 
but  it  is  one  in  which  he  has,  as  a  drunken  trespasser 
on  the  railroad  track  of  the  defendant,  di- 
rectly contributed  to  produce  the  injury  piJM7MTriic'k. 
complained  of.  Nor  is  it  a  case  which  ad- 
mits of  any  doubt  on  our  part  as  to  the  comparative 
degrees  of  negligence  of  the  respective  parties  to  this 
appeal ;  and  we  have  no  hesitation  in  saying  that  the 
plaintiff's  neglig'ence,  as  shown  by  the  evidence,  was 
the  sole  cause  contributing  to  the  injury  he  has  sus- 
tained ;  and  there  is  nothing  in  the  record  of  this  ap- 
peal which  tends  to  show  that  the  defendant  failed  to 
use  reasonable  care  to  avoid  the  consequences  of  the 
accident,  or  that  it  could,  by  the  exercise  of  reasonable 
care,  have  avoided  the  injury  complained  of.  This 
court  has  said  in  the  case  of  Railroad  Co.  v.  Neubeur, 
62  Md.  398  (Alvey,  C.  J.,  delivering  the  opinion  of 
the  court),  that  '*the  general  principle  is  that  where 
both  parties,  by  their  negligence,  directl)^  contribute  to 
the  production  of  the  accident,  neitl;ier  has  a  right  to 
recover  of  the  other  for  injuries   sustained   thereby. 
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But  there  are  exceptions  to  this  g-eneral  rule  ;  and  in 
cases  lik'e  the  present  the  exception  is  that  if  the  defend- 
ant, or  those  acting*  for  it,  had  become  aware  of  the 
perilous  situation  of  the  plaintiff,  though  that  peril  had 
been  incurred  by  the  negligent  or  even  reckless  conduct 
of  the  plaintiff,  yet  the  defendant  or  its  agents*  would 
be  bound  to  use  all  reasonable  diligence  to  avoid  the 
accident.  But,  in  order  that  this  qualification  of  or  ex- 
ception to  the  general  rule  may  be  successfully  invoked 
by  the  plaintiff,  he  must  show  knowledge  on  the  part 
of  the  defendant  or  its  agents  of  the  peril  in  which  he 
(the  plaintiff)  was  placed,  and  that  there  was  time  after 
such  knowledge  within  which  to  make  the  effort  to  save 
him  from  the  impending  danger." 

We  think  it  very  clear,  upon  authority  and  upon  rea- 
son, that  any  one  who  undertakes  to  use  the  right  of 
way  of  a  railroad,  either  as  a  convenient  footwaj'-  for 
himself  or  for  any  business  disconnected  with  the  rail- 
road, is  a  wrongdoer  and  a  trespasser,  who  is  to  be 
regarded  as  having  a  full  understanding  of  its  insecur- 
ity, and  as  accepting  the  risk  of  all  its  dangers. 

There  yet  remains  for  our  consideration  a  question 
earnestly  argued  by  the  plaintiff's  able  counsel  at  the 
hearing  in  this  court, — ^that  it  was  a  duty  incumbent 

upon  the  appellee  company,  under  all  the 
RrldMce"*"?!-  circumstauces  of  the  case,  to  give  some  ac- 
f«diiit-^iity!  count  of  the  injury  sustained  by  the  plain- 
tiff, and  not  to  refuse  such  information.  But 
this  contention  is,  we  think,  without  authority  to  sup- 
port it.  If  the  plaintiff  believed  he  could  ad\'ance  his 
cause  or  multiply  his  chances  of  success  by  using  the 
employees  of  the  defendant  as  witnesses  testifying  in 
his  own  behalf,  he  had  the  unquestionable  privilege  of 
requiring  their  attendance,  and  offering  them  as  wit- 
nesses in  support  of  his  action.  But  no  just  criticism 
can  be  applied  to  the  defendant  because  it  failed  to  call 
any  witnesses  in  its  own  behalf,  and  thus  unnecessarily 
have  prolonged  the  trial  of  the  case.  The  plaintiff 
having  failed  to  make  out  a  case,  the  court  very  prop- 
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erly  granted  the  prayer  of  the  defendant,  to  which  we 
have  failed  to  discover  any  objection.  For  the  reasons 
assig-ned,  the  judgment  must  be  aflfirmed.  Judgment 
aflBrmed,  with  costs. 


NOTES. 

Duty  of  Company  as  to  Drunken  Trespassers  on  Track. — When 
intoxicated  persons  place  themselves  upon  a  railroad  track  and  be- 
ing*  lu  such  a  condition  that  they  are  unable  to  appreciate  or  escape 
from  dang-er  are  run  over  by  a  passing*  train,  they  will  ordinarily  be 
held  to  have  been  g^uilty  of  such  contributory  negligence  as  will 
defeat  recovery.  The  company  will  not  be  held  liable  unless  its 
servants  have  been  gitilty  of  wilful  or  gross  neglect  after  they  have 
become  aware  of  the  party's  perilous  condition  and  position.  Illinois 
Central  R.  Co.  v,  Hutchinson,  adm'x,  47  111.  408 ;  0*Keefe  v,  Chicago, 
R.  I.  &  P.  R.  Co.,  32  Iowa  467 ;  Whalen  v,  St.  Lrouis,  K.  C.  &  N.  R. 
Co.,  60  Mo.  323 ;  Button  v.  Hudson  River  R.  Co.,  18  N.  Y.  248 ;  Brad- 
ley I'.  Second  Ave.  R.  Co.,  8  Daly  (N.  Y.)  289;  Southwestern  R.  Co. 
V.  Hankerson,  61  Ga.  114 ;  Marquette,  H.  &  O.  R.  Co.  v,  Handford, 
39  Mich.  537  ;  Houston  &  T.  C.  R.  Co.  v.  Sympkins,  54  Tex.  615  ;  s.  c, 
6  Am  &  Kng-.  R.  Cas.  11 ;  Dinwiddle,  adm'r,  v.  Louisville  &  N.  Co.,  9 
Lea  (Tenn.)  309;  s.  c,  15  Am.  &  Eng.  R.  Cas.  483;  and  see  note  to 
19  Am.  &  Eng.  R.  Cas.  326. 

A  deaf-mute  slave,  who  was  walking  on  a  track  from  the  direction 
of  an  approaching  train,  was  killed.  It  did  not  appear  that  the 
engineer  knew  of  the  slave's  infirmity,  but  it  did  appear  that  the 
usual  warning  was  given  by  the  steam  whistle  for  one  endowed 
with  hearing  to  have  made  his  escape.  Heldy  that  the  company 
was  not  liable  for  the  loss.  Poole  v.  North  Carolina  R.  Co.,  8  Jones 
(N.  Car.)  340. 

Idiots. — An  idiot,  under  the  influence  of  liquor,  crossed  a  railroad 
track  at  a  usual  place  of  crossing  in  or  near  a  populous  town,  and 
was  struck  and  injured  by  a  passenger  train  running  at  about  the 
usual  speed  of  twenty  or  twenty-five  miles  an  hour.  Owing  to 
standing  cars  upon  another  railroad,  he  could  not  have  seen  the 
train  until  within  six  feet  of  the  track  he  was  crossing.  It  did  not 
appear  how  near  the  train  was  to  him,  nor  whether  the  engineer 
saw  or  could  have  seen  him  in  time  to  have  stopped.  Held^  that 
plaintiff  could  not  recover  in  any  view  of  the  case.  Daily  v,  Rich- 
mond &  D.  R.  Co.,  42  Am.  &  Eng.  R.  Cas.  124,  106  N.  Car.  301,  11  S. 
E.  Rep.  320. 

Even  if  the  engineer  had  seen  him  crossing  the  track  in  time  to 
stop  the  train,  and  did  not  know  of  his  infirmity,  he  was  justified 
in  assuming*  that  he  would  get  off  in  time  to  avert  danger,  and  he 
was  not  bound  to  check  the  speed  of  the  train.  If  the  engineer 
carelessly  refrained  from  checking  speed,  when  he  might,  without 
injury  to  the  passengers,  have  averted  the  injury,  he  was  guilty  of 
negligence  even  though  the  party  injured  was  guilty  of  contribu- 
tory neglig'ence.  Daily  v.  Richmond  &  D.  R.  Co.,  42  Am.  &  Eng. 
R.  Cas.  124,  106  N.  Car.  301,  11  S.  E.  Rep.  320. 
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A  company  owes  no  higher  duty  to  a  drunken  trespasser  than  to 
a  sober  one,  when  it  is  without  the  means  of  determining*  whether 
he  is  sober  or  drunk.     Columbus  &  W.  R.  Co.  v.  Wood, -86  Ala.  164, 

5  So.  Rep.  463.     Following  Memphis   &  C.  R.  Co.  v,  Womack,  84- 
Ala.  149. 

If  a  person  in  a  state  of  helpless  intoxication  lies  down  on  a  rail- 
road track,  the  company  will  not  be  justified  in  running  a  train 
over  him  if  it  can  be  avoided  in  the  exercise  of  reasonable  care  after 
the  person  is  discovered  in  his  exposed  position.  Williams  v.  South- 
ern Pac.  R.  Co.  (Cal.),  9  Pac.  Rep.  152  ;  Williams  v.  Southern  Pac. 
R.  Co.  (Cal.),  11  Pac.  Rep.  849. 

If  a  person  in  a  drunken,  helpless  condition  appears  on  a  track, 
and  the  train  employees  discover  him  in  time  to  stop  the  train  be- 
fore reaching  him,  but  recklessly  or  incautiously  fail  to  do  so,  the 
company  is  liable  for  the  resulting  injury  ;  but  where  the  party 
does  not  appear  to  be  drunk  and  continues  on  the  track  until  he 
approaches  a  trestle,  where  he  is  struck,  a  verdict  against  the  com- 
pany cannot  be  sustained,  where  it  appears  that  the  engineer  gave 
warning  and  made  every  effort  to  stop  the  train.  Savannah,  F.  & 
W.  R.  Co.  V.  Stewart,  71  Ga.  427. 

Where  the  injury  is  the  result  of  intoxication  or  drunkenness  the 
rule  seems  to  be  that  the  company  is  not  liable,  unless  the  injury 
was  wanton  or  wilful.  Illinois  C.  R.  Co.  v,  Hutchinson,  47  111.  408. 
Mulherriu  v.  Delaware,  L.  &  W.  R.  Co.,  81  Pa.  St.  366.  Herring  v. 
Wilmington  &  R.  R.  Co.,  10  Ired.  (N.  Car.)  402,  51  Am.  Dec.  395. 

If  one  who  has  rendered  himself  incapable  of  self-protection  by 
reason  of  a  voluntary  use  of  intoxicants  enters  a  train  wihout  right, 
and  without  the  knowledge  of  the  conductor,  the  company  does  not 
owe  to  him  any  duty  beyond  ordinary  care  to  protect  him  from  in- 
jury while  upon  the  train,  and  to  leave  him  in  reasonably  safe  con- 
dition, voluntary  intoxication  being  no  excuse  for  a  failure  on  the 
part  of  the  traveler  to  exercise  the  duty  of  self-protection.  Mis- 
souri Pac.  R.  Co.  V.  Evans,  37  Am.  &  Eng.  R.  Cas.  144,  71  Tex.  361, 
9  S.  W.  Rep.  2/2^,— Reviewing  Houston  &  T.  C.  R.  Co.  v,  Devainy, 
63  Tex.  172 ;  International  &  G.  N.  R.  Co.  v,  Gilbert,  64  Tex.  540 ; 
Texas  &  P.  R.  Co.  v.  Cole,  66  Tex.  562. 

Defendant  company's  night  trackwalker  found  plaintiff's  intes- 
tate asleep  on  a  track,  and  aroused  him  and  warned  him  that  a 
train  was  approaching.  He  raised  himself  on  his  elbow  and  signi- 
fied his  comprehension  of  the  situation,  and  not  appearing  to  be 
disabled  by  intoxication,  the  trackwalker  passed  on  ;  but  intestate 
did  not  leave  the  track  and  was  killed.  Heldy  that  the  company 
was  not  liable.  The  trackwalker  had  a  right  to  presume  that  intes- 
tate would  take  measures  to  protect  himself.  Virginia  Midland  R, 
Co.  V,  Boswell,  82  Va.  932,  7  S.  E.  Rep.  383. 

Same — Crossings. — If  a  party  goes  on  the  track  when  so  intoxi- 
cated as  not  to  be  able  to  take  care  of  himself,  and  could  not  have 
been  discovered  by  the  train  employees  in  time  to  have  avoided  a 
collision,  and  is  injured,  he  cannot  recover  ;  but  it  is  otherwise  if, 
after  he  is  discovered,  the  train  employees,  by  the  exercise  of  rea- 
sonable care,  might  have  avoided  the  accident.     Kean  v.  Baltimore 

6  O.  R.  Co.,  19  Am.  &  Eng.  R.   Cas.  321,  61  Md.  lS^,^Approved  in 
Pullman  Palace  Car  Co.  v,  Laack,  143  111.  242. 

Testimony  of  the  surgeon  who  saw  the  injured  person  immediately 
after  the  occurrence,  that  he  was  then  grossly  intoxicated,  is  coni- 
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petent  as  tending  to  show  contributory  negligence.  Illinois  C.  R. 
Co.  V.  Cragin,  71  111.  177. 

Plaintiff  sued  for  injuries  received  at  a  highway  crossing,  charg- 
ing negligence  on  the  part  of  the.  company  that  no  signals  were 
given ;  that  the  view  of  the  approaching  train  was  obstructed  by 
weeds  and  bushes,  and  that  the  train  was  otherwise  negligently 
operated.  The  proof  showed  by  a  great  preponderance  that  the 
signals  were  given,  and  in  addition  the  noise  necessarily  made  by 
the  train  passing  over  a  long  bridge  only  a  short  distance  away  ; 
that  the  partial  obstruction  to  the  view  would  not  perceptiblj'  affect 
the  hearing.  There  was  also  evidence  that  plaintiff  was  consider- 
ably under  the  influence  of  liquor.  Held^  not  sufficient  to  show  due 
care  on  his  part.  Fulton  County  N.  G.  R.  Co.  t/.  Butler,  48  111. 
App.  301. 

Plaintiff's  evidence  showed  that  he  was  traveling  on  foot  on  a 
country  road  crossing  defendant's  track,  and  carrying  a  bag  with 
provisions  in  it.  He  was  somewhat  intoxicated,  and  after  deposit- 
ing his  bag  upon  the  track  sat  down  between  two  ties  just  outside 
of  one  of  the  rails  and  went  to  sleep,  and  was  struck  and  injured  by 
a  passing  train,  //^r/^,  that  the  injury  was  due  to  his  own  negli- 
gence, and  a  peremptory  nonsuit  was  properly  ordered  on  his  own 
evidence.  Denman  t/.  St.  Paul  &  D.  R.  Co.,  26  Minn.  357,  4  N.  W. 
Rep.  605.  Followed  in  Newport  News  &  M.  V.  R.  Co.  v.  Howe,  52 
Fed.  Rep.  362,  6  U.  S.  App.  172,  3  C.  C.  A.  121. 

Plaintiff  was  injured  while  crossing  a  track  in  a  buggy  owned 
and  driven  by  a  third  person.  Both  were  somewhat  under  the 
influence  of  liquor,  and  the  driver  approached  the  track  at  a  rapid 
rate,  and  in  disregard  of  signals.  Held^  that  it  was  error  to  charge 
the  jury  so  as  to  make  plaintiff's  negligence  depend  upon  whether 
the  intoxication  of  the  driver  and  his  reckless  driving  were  appar- 
ent to  the  plaintiff,  or  whether  it  occurred  to  his  mind  that  the 
driving  was  reckless,  or  whether  he  assented  to  it.  Smith  v.  New 
York  C.  &  H.  R.  R.  Co.,  38  Hun  (N.  Y.)  33.  Dislinguishing  Robin- 
son r.  New  York  C.  &  H.  R.  R.  Co.,  66  N.  Y.  11 ;  Dyer  v.  Erie  R. 
Co.,  71  N.  Y.  228. 

If  it  appears  that  the  deceased  saw  the  train  when  about  forty 
paces  from  the  highway  crossing,  that  he  thought  he  could  pass 
before  it  reached  the  crossing  and  whipped  up  his  horse  for  that 
purpose,  and  it  is  also  shown  that  he  was  under  the  influence  of 
liquor,  and  acted  recklessly,  there  was  culpable  negligence  on  the 
part  of  the  deceased,  without  which  he  would  not  have  been  injured. 
International  &  G.  N.  R.  Co.  v,  Kuehn,  35  Am.  &  Eng.  R.  Cas.  421» 
70  Tex.  582,  8  S:  W.  Rep.  484. 


124  DKATH  BY  WRONGFUL  ACT.  Vol.  VU 

(N.  s.) 

Woodward  Iron  Co.  v,  Herndon. 


Woodward  Iron  Co. 

V. 

Herndon. 

{Supreme  Court  of  Alabama^  Feb,  2y  iSgy,) 

Complaint  —  Averments  —  Sufficiency. —  An  action  was  broug-ht 
against  a  company  to  recover  for  the  alleg-ed  neg'lig'ent  killing'  of  an 
employee,  under  a  statute  which  provided  that  employers  should  be 
liable  for  injuries  resulting  from  the  negligence  of  any  employee  in 
charge  of  any  signal  xx>ints,  engine,  switch,  car,  or  train  upon  a 
railway,  or  of  any  part  of  the  track  of  a  railway.  The  complaint 
averred  that  such  killing  was  caused  by  the  negligence  of  an  engi- 
neer  in  the  employment  of  the  company,  and  in  charge  and  control 
of  an  engine  which  he  was  at  the  time  running  over  a  track  of  the 
company.  Heldy  that  such  complaint  was  not  demurrable  on  the 
ground  that  it  failed  to  aver  that  such  engineer  was  at  the  time  of 
the  injury  in  the  discharge  of  the  duties  imposed  by  his  employ- 
ment. 

Complaint — Averments — Duplicity. — A  count  in  the  complaint  in 
such  action  which  avers  that  the  negligence  of  the  defendant  con- 
sisted in  the  superintendent  allowing  trains  to  be  operated  without 
requiring  persons  so  operating  the  trains  to  have  any  schedule  for 
running  the  same,  and  also  that  he  negliifently  permitted  them  to 
run  such  train  into  and  through  smoke  without  giving  proper  sig- 
nals or  other  necessary  signs  of  precaution  to  ascertain  whether 
•the  track  was  occupied  by  other  persons  in  the  employment  of  de- 
fendant, is  not  double  in  its  charges,  as  the  negligence  counted  on 
is  that  of  the  superintendent,  which  negligence  was  his  failure  to 
take  the  proper  precautions  as  to  signals  and  other  steps  to  notify 
persons  on  the  track  of  the  approach  of  trains  obscured  by  smoke. 

Failure  to  Aver  Name  of  Negligent  Employee. — Such  count  under 
section  2590,  clause  2,  Code  of  Alabama,  is  subject  to  demurrer 
for  failure  to  aver  the  name  of  the  superintendent  whose  neg-li- 
g-ence  is  relied  upon,  or  plaintiff's  ignorance  thereof,  but  in  a 
count  under  subsection  1,  J^  2590,  it  is  unnecessary  to  aver  the 
name  of  the  person  intrusted  by  the  employer  with  the  duty  of 
seeing  that  the  ways,  works,  machinery  and  plant  of  the  employer 
were  in  proper  condition. 

Review  of  Demurrer  on  Appeal. — In  such  action  a  demurrer  to  a 
plea  will  not  be  reviewed  on  appeal  where  such  demurrer  is  not  in 
the  record  and  the  defendant  has  had  full  benefit  of  the  facts  laid 
in  the  plea  on  the  trial  under  the  other  plea. 

Evidence  of  Custom — Harmless  Error.— In  an  action  to  recover 
for  injuries  received  by  an  employee  through  the  collision  of  a 
hand  car  and  a  train,  where  no  question  was  raised  as  to  the  right 
of  precedence  of  the  train,  there  was  no  prejudice  to  the  defendant 
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from  the  exclusion  of  evidence  as  to  the  rules  and  customs  on 
other  railroads  as  to  such  precedence. 

Killing  of  Employee — Negligence — Question  for  Jury. — A  section 
foreman  in  charg-e  of  a  hand  car  followed  behind  a  train  on  to  a 
portion  of  the  track  within  the  yard  of  the  railway  company  which 
was  obscured  by  smoke  for  275  yards,  without  stopping-  to  ascertain 
the  safety  of  doing-  so,  or  taking  any  precautions.  The  train 
passed  through  the  smoke,  and  took  a  side  track  several  hundred 
3'ards  beyond  to  allow  a  switch  engine  to  pass.  The  switch  engine, 
which  was  going*  at  an  unusual  rate  of  speed,  passed  into  the 
smoke  before  the  hand  car  emerged,  and  collided  with  it,  killing 
the  foreman,  //eld,  that  the  question  of  his  contributory  negli- 
gence was  for  the  jury. 

Appeal  from  Jefferson  county  circuit  court.     J?e- 
versed. 

This  action  was  brouofht  by  the  appellee,  Thomas 
H.  Herndon,  as  administrator  of  the  estate  of  J.  V. 
Neal,  deceased,  against  the  appellant,  the  Woodward 
Iron  Company,  and  sought  to  recover  damages 
for  the  alleged  negligent  killing  of  the  plaintiff's 
intestate  by  the  defendant.  The  complaint  „  „, ,  . 
consisted  originall}'^  of  22  counts,  to  which 
counts  Nos.  23,  24,  and  25  were  added  bv  amendment. 
But  on  the  final  trial  of  the  cause  in  said  court  in 
April,  1896,  at  the  request  of  the  defendant,  the  court 
gave  the  general  charge  in  favor  of  the  defendant, 
upon  each  of  the  counts  numbered  2,  4,  6,  7,  8,  9,  10, 
11,  12,  13,  15,  16,  18,  19,  20,  21,  and  22,  and  sustained 
demurrers  to  counts  5  and  14.  Therefore  none  of  the 
said  counts  or  the  pleading  thereon  is  set  out  in  this 
statement.  The  first  count  of  the  complaint  was  as 
follows  :  * 'First.  The  plaintiff,  in  his  capacity  as  ad- 
ministrator of  the  estate  of  John  V.  Neal,  deceased, 
claims  of  the  defendant,  a  private  corporation  under 
the  laws  of  Alabama,  (S10,000)  ten  thousand  dollars 
damages,  and  alleges  that  on  the  11th  day  of  January, 
1894,  defendant  was  a  corporation  incorporated  under 
the  laws  of  Alabama,  engaged  in  operating  coal 
mines  and  a  furnace  for  making  pig  iron,  coke  ovens 
for  making  coke,  in  said  county,  and  operating  a  rail- 
road, running  same  from  its  furnace  to  its  mines,  and 
running  thereon  lever  or  hand  cars,  and  also  engines^ 
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cars,  and  trains,  which  cars  and  eng"ines  were  pro- 
pelled by  steam  on  its  railroad  track  from  its  said  fur- 
nace to  its  said  cog,l  mines  ;  and  that  on  the  date  and 
year  aforesaid  the  plaintiff's  intestate  was  hired  by, 
and  was  in  the  employ  and  service  of,  the  defendant  as 
section  foreman  to  work  on  said  railroad  and  said  rail- 
road tracks ;  and  that  on  one  side  of  said  track  between 
said  furnace  and  coal  mine,  and  within  a  few  feet  of 
the  said  railroad  track,  there  was  then  a  continuous 
line  of  coke  ovens  extending-  for  about  250  yards,  then 
and  there  being  operated  by  defendant ;  and  that  the 
smoke  from  said  coke  ovens,  when  it  was  being-  blown 
by  the  wind  towards,  on,  or  over  said  railroad  track, 
was  so  dense  that  one  on  said  railroad  track  and  oppo- 
site to  said  ovens  could  not  see  a  car,  engine,  or  train 
of  cars  approaching  him  on  said  track  in  time  to  avoid 
being  injured  by  the  same ;  and  plaintiff  says  that  on 
the  day  aforesaid,  and  while  his  intestate  was  employed 
as  aforesaid,  and  was  discharging  the  duties  required 
of  him  in  said  employment,  it  became  and  was  neces- 
sary for  him,  in  performing  his  duties,  to  go  on  a  hand 
car  on  said  railroad  track  with  other  employees  of  the 
defendant,  from  defendant's  said  coal  mines  to  defend- 
ant's said  furnace,  and  while  plaintiff's  intestate  and 
other  employees  were  on  said  hand  car,  and  it  was  on 
said  railroad  track  and  passing  bj'^  and  opposite  to  said 
coke  ovens,  and  when  smoke  from  said  coke  ovens  was 
being  blown  by  the  wind  towards,  on,  and  over  said 
railroad  track,  and  said  smoke  was  so  dense  that  an 
engine  or  train  of  cars  approaching  them  could  not  be 
seen  by  them  in  time  for  them  to  avoid  being  injured 
by  the  same,  an  engine  and  train  of  cars  of  defendant, 
propelled  by  steam  on  said  railroad  track,  and  coming 
from  the  opposite  direction  from  that  in  which  the 
.plaintiff's  intestate  was  going  with  said  hand  car,  and 
without  any  signal  of  its  approach  being  given,  by 
ringing  the  bell  or  blowing  the  whistle  or  otherwise, 
struck  said  hand  car  with  great  force  and  violence,  and 
thereby  killed  plaintiff's  intestate.  The  plaintiff  avers 
that  the  collision  of  said  hand  car  with  said  train  and 
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said  death  were  caiased  by  the  negligence  of  the  person 
in  charg-e  of  the  engine  which  was  propelling  said 
train,  which  collided  with  the  hand  car  upon  which  the 
plaintiff's  intestate  was  riding,  in  this :  that  the  person 
so  in  charge  of  said  engine  had  reason  to  believe  that 
said  hand  car  upon  which  plaintiff's  intestate  was 
riding  was  likely  to  be  moving  in  said  smoke  in  the 
direction  it  was  at  the  time  it  was  on  said  track,  and 
said  person  so  in  charge  of  said  engine  negligently  failed 
to  ring  the  bell  on  said  engine  or  blow  the  whistle,  or 
give  any  other  signals  of  his  approach,  when  entering 
the  smoke  which  covered  the  track  as  aforesaid.  And 
the  plaintiff  avers  that  the  person  so  in  charge  of  said 
engine  was  also  in  the  service  and  employment  of  the 
defendant,  and  was  at  the  time  of  the  accident  and  in- 
juries aforesaid  in  the  discharge  of  his  duty  under 
such  employment,  in  operating  and  controlling  said  en- 
gme. 

In  the  remaining  counts  the  prefatory  averments  as 
to  the  circumstances  of  the  accident  were  substantially 
the  same  as  those  contained  in  the  first.     And  the  aver- 
ments of  negligence  in  each  of  said  counts  were  as 
follows:     Third  count:  "  And  the  plaintiff  avers  that 
the  collision  of  said  hand  or  lever  car  with  said  train 
was  caused  by  the  negligence  of  the  person  who  was  in 
charge  of  and  operating  said  engine  on  defendant's  said 
road,  which  collided  with  the  said   hand  or  lever  car 
upon    which   plaintiff's   intestate  was  riding,  in  this: 
that  said  person  so  in  charge  of  said  engine,  negligently 
running  said  engine  without  due  care  into  and  through 
said  smoke,  and  into  and  against  the  lever  or  hand  car 
upon  which  plaintiff's  intestate  was  then  riding,  and 
the  death  of  plaintiff's  intestate  was  the  result  of  said 
negligence  of  said  person  so  in  charge  of  said  engine." 
Seventeenth  count :  '*And  the  plaintiff  avers  that  the 
said  intestate's  death  was  caused  by  the  negligence  of 
a  person  who  was  also  in  the  employment  of  the  said 
defendant,  and  to  whom  the  defendant  had  intrusted 
the  superintendence  of  operating,  running,  and  con- 
trolling this  plant,  r7>.,  its  iron  furnace,  its  coke  ovens. 
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its  ore  and  coal  mines,  and  in  operating  and  running- 
the  railroad  trains  passing*  from  its  furnace  to  its  ore 
and  coal  mines,  and  of  the  operatives  who  had  charge 
of  said  trains,  in  this:  that  said  person  who  had  such 
superintendence  intrusted  to  him,  well  knowing-  that 
the  smoke  from  said  coke  ovens  would  at  times  obscure 
the  railroad  track  as  aforesaid,  negligently  allowed  or 
permitted  the  said  persons  or  operatives  running  the 
trains  of  said  defendant  from  its  furnace  to  its  mines 
and  from  its  mines  to  its  furnace  to  run  into  and 
through  said  smoke  or  onto  the  said  track  where  the 
smoke  obscured  the  same,  without  giving  proper  sig- 
nals or  taking  other  necessary  means  of  precaution  to 
ascertain  whether  the  said  track  was  occupied  by  other 
persons  in  the  employment  of  said  defendant,  and 
whether  other  trains  or  cars  or  hand  cars  were  upon 
said  track  ;  and  plaintiff  avers  that  said  person  having 
the  superintendence  intrusted  to  him  as  aforesaid  was 
guilty  of  aforesaid  negligence  whilst  in  the  exercise  of 
said  superintendence,  and  by  reason  of  aforesaid  negli- 
gence plaintiff's  intestate  was  killed,  for  which  plaintiff 
claims  damages  as  aforesaid."  Twenty-third  count: 
**  And  the  plaintiff  avers  that  the  collision  of  said  engine 
and  train  with  said  hand  car,  and  the  death  of  his  intes- 
tate, were  caused  by  the  negligence  of  the  engineer  in 
charge  and  control  of  said  engine,  in  this,  to  wit,  said 
engineer  negligently  ran  said  engine  and  train  on  said 
railroad  track  along,  opposite,  and  by  said  coke  ovens, 
and  through  said  smoke,  without  giving  proper  signals 
or  warning  while  passing  through  said  smoke  of  said 
engine  and  train  ;  and  the  plaintiff  avers  that  the  said 
engineer  was  then  and  there  in  the  employment  of  the 
said  defendant,  and  in  charge  and  control  of  said  en- 
gine." Twenty- fourth  count :  '*  And  the  plaintiff  avers 
that,  at  the  time  the  engineer  in  charge  of  said  engine 
ran  said  engine  and  train  into  and  through  said  smoke 
as  aforesaid,  he  knew  that  said  railroad  track  was 
obscured  by  smoke  as  aforesaid,  and  that  a  rule,  regu- 
lation, or  custom  then  and  there  existed  which  required 
all  engineers  of  defendant,  running  an  engine  or  engine 
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and  train  on  said  railroad  track,  along-,  opposite  and  by 
said  coke  ovens,  when  said  railroad  track  was  obscured 
by  smoke  as  aforesaid,  to  blow  a  whistle  before  enter- 
ing said  smoke,  and  continue  to  blow  the  same  at  short 
intervals  while  passing"  through  said  smoke.  And  the 
plaintiff  says  that  the  engineer  in  charge  and  control  of 
said  engine,  disregarding  his  duty  in  this  behalf,  failed 
to  blow  the  whistle  at  short  intervals  while  passing^ 
along,  opposite,  and  by  said  coke  ovens,  and  through 
said  smoke,  and  said  collision  of  said  engine  and  train 
and  said  hand  car,  and  the  death  of  the  plaintiff's  said 
intestate,  were  caused  by  the  said  negligence  of  the 
said  engineer  by  failing  to  blow  said  whistle  at  short 
intervals  as  aforesaid,  and  that  said  engineer  was  then 
and  there  in  the  employment  of  the  defendant,  and  had 
charge  and  control  of  said  engine."  Twenty-fifth 
count:  "The  twenty-fifth  count  is  identical  in  all 
respects  with  the  twenty-fourth  count." 

To  the  above  counts  of  the  complaint  the  defendant 
demurred.  To  the  first  count  the  grounds  of  demurrer 
were  a^  follows :  (1)  Because  the  allegation  in  that 
part  of  the  first  count  charging  negligence  was  that  the 
engineer  in  charge  of  the  engine  had  reason  to  believe 
that  the  hand  car  was  liable  to  be  moving  in  the  direc- 
tion it  was  and  at  the  time  it  was  on  said  track,  and 
that  he  negligently  failed  to  ring  the  bell  of  the  engine 
or  blow  the  whistle.  It  fails  to  aver  that  the  engineer 
had  reason  to  believe  that  the  hand  car  would  be  at  that 
time  and  place  on  said  track  and  in  said  smoke.  (2) 
Because  the  first  count  did  not  aver  that  the  engineer 
knew  that  the  hand  car  was  liable  or  likely  to  be  at 
said  place.  (3)  Because  said  count  did  not  aver  that 
the  engineer  had  reason  to  believe  the  hand  car  was 
likely  or  would  probably  be  on  said  track  at  that  time 
and  place.  (4)  Because  the  negligence  charged  in  said 
count  was  the  failing  to  ring  the  bell  or  blow  the 
whistle,  and  did  not  aver  that  the  engineer  had  cause 
for  believing  or  knowing  that  the  hand  car  was  liable 
or  likely  to  be  on  said  track.  To  the  third  count  the 
grounds  of  demurrer  were  the  same  as  those  interposed 
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to  the  first,  and  also  the  following-  gfround  :  (6)  "Be- 
cause said  count  avers  that  the  engine  was  run  without 
out  any  sig^nals  of  its  approach  being*  given  by  ring-ing* 
the  bell  or  blowing  the  whistle,  and  fails  to  aver  that 
there  was  any  rule  or  custom  which  required  said  en- 
gineer to  ring  his  bell  or  blow  his  whistle,  or  give  any 
other  notice  of  the  approach  of  the  engine,  or  aver  the 
fact  which  made  it  his  duty  to  do  so."  To  the  seven- 
teenth count  the  grounds  of  demurrer  were  as  follows  : 

(1)  Because  said  count  does  not  aver  that  the  person 
who  is  thereby  charged  to  have  been  negligent  was  in 
the  discharge  of  any  duty  under  his  service  to  or  the 
employment  of  the  defendant  as  master  or  employer. 

(2)  Said  count  fails  to  designate  or  point  out  with 
sufficient  certainty,  either  the  name  or  by  otherwise 
describing  him,  the  person  who  is  thereby  intended  to 
be  charged  with  negligence.  (3)  Because  said  seven- 
teenth count  is  double  in  its  charges  of  negligence,  in 
this :  that  it  avers  that  the  negligence  consisted  in  the 
superintendent  allowing  the  trains  to  be  operated  with- 
out requiring  persons  so  operating  trains  to  have  any 
schedule  for  running  the  same,  and  also  that  he  negli- 
gently permitted  them  to  run  said  train  into  and 
through  said  smoke  without  giving  proper  signals  or 
otBer  necessary  signs  of  precaution,  to  ascertain  whether 
said  track  was  occupied  by  other  persons  in  the  em- 
ployment of  said  defendant.  (4)  Because  said  seven- 
teenth count,  and  the  negligence  therein  lastly  averred, 
fails  to  aver  that  the  said  ti"ain  or  car  which  came  into 
collision  with  the  hand  car  on  v^'hich  the  plaintiff's 
intestate  was  riding  was  run  into  said  smoke  without 
having  given  any  signal  or  warning  of  the  fact  of  its 
approach.  To  the  23rd,  24th,  and  25th  counts  the 
grounds  of  demurrer  were  as  follows :  (1)  Because  it 
fails  to  aver  that  the  said  engineer  had  any  knowledge, 
notice,  or  information  that  the  hand  car  would  be  on 
said  track  at  said  time  and  place.  (2)  Because  it  fails 
to  aver  that  the  engineer  was  at  the  time  in  the  dis- 
charge of  any  duty  under  his  employment  by  defend- 
ant. The  court  overruled  each  of  the  demurrers  to  the 
1st,  3d,  17th,  23d,  24th,  and  25th  counts. 
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The  defendant  pleaded  the  general  issue  and  several 
special  pleas,  setting*  up  contributory  negligence  on  the 
part  of  the  plaintiff,  which  proximately  contributed  to 
the  injury  resulting  in  his  death.  These  pleas  were 
substantially  as  follows  :  (2)  The  plea  of  contributory 
negligence,  averring  that  the  plaintiff's  intestate  was 
guilty  of  negligence  which  contributed  proximately  to 
produce  his  injuries,  in  this  :  that  the  track  of  the  rail- 
road along  by  the  coke  ovens  was  obscured  by  smoke 
blown  towards  and  over  it,  and  was  so  dense  that  one 
on  said  track  at  that  point  could  not  see  a  car,  engine, 
or  train  approaching  from  the  opposite  direction  in  time 
to  get  off  the  track  and  avoid  being  injured  by  the  same. 
And  said  plea  further  averred  that  the  said  track  at  that 
place  was  obvious  and  plainly  visible  to  the  plaintiff's 
intestate,  when  approaching  the  coke  ovens  from  the 
direction  of  Dolomite,  as  soon  as  he  had  crossed  the 
bridge  on  the  railroad  track  that  spans  the  creek  about 
150  yards  from  the  lower  end  of  the  coke  ovens  ;  and  that 
the  plaintiff's  intestate,  Neal,  was  in  chargeand  control  of 
the  hand  car  on  which  he  was  riding  as  boss  or  manager 
thereof,  and  continued  to  ride  on  said  hand  car  in  said 
smoke  and  on  said  track  through  the  smoke  without 
stopping  or  causing  to  be  stopped  the  hand  car.  And 
said  plea  further  avers  that  the  said  Neal  knew  it  was 
dangerous  to  continue  to  ride  on  said  hand  car  into  said 
smoke,  along  by  and  opposite  to  said  coke  ovens  where 
the  smoke  obscured  the  track,  and  that  that  place  was 
in  the  yard  limits  of  the  defendant's  furnace  where 
engines  and  cars  were  continually  passing  and  repass- 
ing, shifting  cars  from  one  end  of  the  yard  to  the  other 
during  the  day  and  at  all  hours  of  the  day  ;  and  that  said 
Neal  voluntarily  caused  the  said  hand  car  to  be  propelled 
into  said  smoke,  and  that  he  himself  rode  into  said  smoke, 
at  the  time  he  received  said  injuries.  (3)  Third  plea  was 
a  plea  of  contributor)^  negligence  which  was  substan- 
tially the  same  as  plea  No.  2,  above  set  out,  except  that 
itcontained  this  additional  averment :  **  Defendant  avers 
that  the  danger  was  so  great  that  a  man  with  ordinary 
prudence  would  not  have  voluntarily  incurred  it."     No 
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demurrer  was  interposed  to  that  plea.  The  fourth  plea 
as  originally  filed  was  as  follows  :  **(4)  Defendant 
pleads  and  says  that  the  plaintiff's  intestate  was  guilty 
of  negligence  which  contributed  approximately  to  pro- 
duce the  injuries  which  it  is  averred  he  received,  ia 
this  :  that  the  track  of  the  said  railroad  along  by  the 
coke  ovens  was  obscured  by  smoke  from  the  coke  ovens, 
by  its  being  blown  by  the  wind  towards  and  over  the 
track  of  the  said  defendant's  said  railroad,  and  so  dense 
that  one  on  the  railroad  track  at  that  point  could  not  see 
a  car  or  engine  approaching  in  the  opposite  direction  in 
time  to  get  off  of  the  track  and  to  avoid  being  injured 
by  the  same  ;  and  that  the  condition  of  said  track  at 
that  place  was  visible  to  the  plaintiff's  intestate  ap- 
proaching said  coke  ovens  from  the  direction  of  Dolo- 
mite as  soon  as  he  had  crossed  the  bridge  on  the  rail- 
road track  that  spans  the  creek  about  150  yards  from 
the  lower  end  of  the  coke  ovens,  yet  that  he,  the  said 
Neal,  being  in  charge  and  control  of  the  hand  car  on 
which  he  was  riding  when  he  received  his  injuries,  as 
the  boss  and  manager  of  said  hand  car  and  squad,  con- 
tinued to  ride  on  said  hand  car  into  said  smoke  and 
through  said  smoke  on  said  track  without  stopping  or 
causing  to  be  stopped  the  hand  car  ;  and  that  the  said 
Neal  knew  it  was  dangerous  to  continue  to  ride  on  said 
hand  car  into  and  through  said  smoke,  along,  by,  and 
opposite  said  coke  ovens  where  the  smoke  obscured  the 
track  ;  and  that  the  said  railroad  track  at  that  place  was 
within  the  yard  limits  of  the  defendant's  said  furnace 
where  engines  and  cars  were  continually  passing  and 
repassing,  shifting  cars  from  one  track  to  another 
within  the  yard  limits  during  the  day  and  all  hours  of 
the  day ;  and  with  such  knowledge  he,  the  said  Neal, 
voluntarily  caused  the  said  hand  car  to  be  propelled 
into  said  smoke,  and  himself  rode  into  the  smoke  with- 
out stopping  to  look,  and  without  taking  any  steps  of 
precaution  whatever  to  ascertain  whether  an  engine  or 
train  of  cars  was  approaching  from  an  opposite  direc- 
tion." A  demurrer  having  been  sustained  to  the  said 
fourth  count  as  set  out  above,  said  fourth  count  was 
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amended  and  refiled  as  amended,  April  30,  1896,  and 
was  exactly  the  same  as  the  said  fourth  count  originally 
was,  except  that  the  following  words  were  added,  to 
wit,  *'  was  such  that  it  was  obviously  dangerous  for  any 
one  to  ride  on  the  hand  car  through  said  smoke  which 
was,"  immediately  after  the  words,  "  and  that  the  said 
condition  of  said  track  at  that  place,"  and  immediately 
preceding  the  words,  '*  visible  to  the  plaintiff's  intestate 
approaching  said  coke  ovens  from  the  direction  of  Dolo- 
mite "  ;  and  as  so  amended,  being  refiled,  the  demurrers 
were  refiled  to  it,  but  overruled.  (5)  A  plea  of  contrib- 
utory negligence  similar  to  the  second  and  fourth 
pleas,  save  and  except  that  it  contains  the  averment 
that  the  danger  was  so  great  that  a  man  of  ordinary 
prudence  would  not  have  incurred  it.  (6)  And  a  sixth 
plea  of  contributory  negligence  avers  same  facts  as  set 
out  in  the  second  and  fourth  pleas,  and  also  avers  that 
no  reasonably  prudent  man  would  have  ridden  through 
said  smoke  as  plaintiff's  intestate  did  without  stopping 
and  sending  a  flagman  ahead  to  protect  said  hand  car 
from  danger  of  a  collision  ;  and  that  he  continued  to 
ride  on  said  hand  car,  and  caused  it  to  be  propelled 
through  the  smoke,  v^ithout  sending  a  flagman  ahead  to 
protect  it  from  collision  with  an  engine  approaching 
from  the  opposite  direction.  (7)  The  seventh  plea  of 
contributory  negligence  averred  the  facts  showing  the 
condition  of  the  track  with  regard  to  smoke  as  is  de- 
scribed in  the  other  pleas,  and  avers  that  it  was  the  cus- 
tom for  the  foreman  of  the  hand  car,  when  coming  to 
the  furnace  from  the  direction  of  Dolomite,  and  when 
approaching  the  place  along  the  defendant's  railroad 
opposite  the  coke  ovens,  when  the  track  was  obscured 
by  smoke  from  the  coke  ovens,  to  send  a  flagman  ahead 
along  said  track,  and  up  said  smoke,  to  give  notice  to 
the  train  or  engine  that  might  be  approaching  from  an 
opposite  direction  of  the  presence  of  said  hand  car  on 
said  track,  thereby  to  prevent  any  collision  of  said  hand 
car  and  said  engine,  and  that  said  custom  had  been  pre- 
vailing and  followed  habitually  for  a  long  time  by  every 
foreman  of  the  hand  car  who  preceded  said  Neal ;  and 
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that  the  said  Neal  was  informed  of  the  said  custom,  and 
that  it  was  customary  for  those  occupying"  his  position, 
under  those  circumstances,  to  stop  said  hand  car  before 
entering  the  smoke,  and  send  a  flagman  ahead,  and  that 
he  rode  into  the  smoke  without  taking  any  precaution 
whatever  to  ascertain  whether  an  engine  or  train  of 
cars  was  approaching  from  the  opposite  direction  ;  and 
that  said  Neal  also  knew  that  that  part  of  the  track 
along  by  and  opposite  said  coke  ovens  was  within  the 
yard  limits  of  defendant's  furnace,  where  engines,  and 
cars  propelled  by  engines,  were  being  switched,  and 
liable  to  run  at  any  time  during  the  day  in  carrying 
cars  to  and  from  the  coke  ovens  ;  and  that  he,  the  said 
Neal,  well  knowing  and  appreciating  the  danger  of  rid- 
ing on  said  hand  car  under  those  circumstances,  which 
the  plaintiff  avers  were  such  that  men  of  ordinary  pru- 
dence would  not  have  incurred  it,  failed  to  stop  said 
hand  car,  and  failed  to  send  a  man  ahead  of  said  hand 
car  through  said  smoke  to  protect  it  against  collision 
with  such  engines  and  cars  as  might  be  on  the  track  on 
the  day  when  he  received  his  injuries,  and  that  therein 
and  thereby  he  was  guilty  of  negligence  which  approxi- 
mately contributed  to  produce  his  injuries.  (8)  The 
eighth  plea  of  contributory  negligence  avers  the  same 
facts  as  are  averred  in  the  seventh  plea,  setting  up  the 
dangers  as  averred  in  that  plea,  and  also  setting  up  the 
custom  of  stopping  the  hand  car  and  sending  a  flagman 
ahead  to  protect  it  against  collision  with  engines,  as 
averred  fully  in  seventh  plea;  and  avers  that  it  was 
contrary  to  said  custom,  as  it  was  known  to  said  Neal, 
to  propel  said  hand  car  and  to  ride  thereon  into  and 
through  the  smoke  without  sending  a  flagman  ahead, 
and  that  with  such  knowledge  the  said  Neal,  on  the  day 
he  received  his  injuries,  in  violation  of  that  custom, 
continued  to  ride  on  that  car,  and  caused  it  to  be  pro- 
pelled through  the  smoke  without  having  stopped  be- 
fore entering  the  smoke,  and  without  having  sent  any 
flagman  ahead  or  taking  any  other  precaution  against 
the  dangers  incident  to  doing  so.  (9)  The  ninth  plea 
of  contributory  negligence  averred  the  same  custom  a& 
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it  is  more  fully  and  specifically  set  out  in  the  seventh 
and  eig'hth  pleas,  and  also  avers  the  conditions  of  said 
track  as  obscured  by  smoke,  the  same  as  is  averred  in 
the  previous  pleas,  and  that  on  the  day  of  the  accident 
it  was  so  obscure  that  one  could  not  see  an  engine  or 
train  of  cars  approaching  from  the  opposite  direction 
when  passing-  along  by  the  coke  ovens,  and  that  the  cus- 
tom was  to  stop  the  hand  car  and  send  a  flagman  ahead 
through  the  smoke  to  ascertain  whether  or  not  there 
was  any  other  car,  train,  or  engine  on  the  track  going 
from  the  direction  of  the  furnace,  and  to  warn  those 
running  said  engine  of  the  presence  of  the  hand  car  be- 
fore going  into  the  smoke  with  the  hand  car  along  by 
the  said  battery  of  coke  ovens  ;  and  avers  the  said  Neal 
knew  of  all  these  facts  and  the  custom,  and  that  on  the 
day  he  received  his  injuries  the  track  was  obscured  by 
smoke  to  that  extent  that  he  caused  said  hand  car  to  be 
propelled  through  the  smoke  and  himself  rode  on  it, 
without  sending  a  flagman  ahead.  By  separate  and  ad- 
ditional pleas  applicable  to  each  and  all  the  counts  in 
the  complaint  separately  the  said  several  pleas  of  con- 
tributory negligence  numbered  2,  3,  4,  5,  6,  7,  8,  and  9 
were  filed  to  each  of  the  counts  in  the  complaint,  in- 
cluding count  numbered  3,  count  numbered  17,  count 
numbered  23,  count  numbered  24,  and  count  numbered 
25. 

The  plaintiff  demurred  to  the  defendant's  pleas  of 
contributory  negligence,  but  the  demurrers  are  said  to 
have  been  lost  or  mislaid,  and  are  not  included  in  the 
record.  The  court  rendered  a  judgment  sustaining 
the  demurrers  of  the  plaintiff  to  defendant's  pleas 
numbered  2  and  4,  as  the  fourth  plea  was  originally 
filed,  and  overruled  the  plaintiff's  demurrers  to  the 
defendant's  other  pleas  of  contributory  negligence. 
The  fourth  plea  was  then  amended  as  is  set  out  in  this 
statement,  and  the  demurrers,  being  refiled  to  it  as  so 
amended,  were  overruled  by  the  court.  Issue  was 
joined  on  the  plea  of  the  general  issue,  and  upon 
special  pleas  numbered  3  and  4  as  amended,  and  those 
numbered  5,  6,  7,  8,  and  9,  and  the  cause  was  tried 
upon  these  issues. 
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The  evidence  showed  that  at  the  time  of  the  acci- 
dent complained  of  the  defendant  was  operating"  a  fur- 
nace, and  in  connection  therewith  coke  ovens ;  and 
that,  for  the  purpose  of  carrying-  on  its  business,  it  op- 
erated a  railroad  from  its  furnace  out  to  its  mines, 
some  several  miles  beyond  a  station  called  * 'Dolomite"; 
that  the  railroad  track  going  to  Dolomite  runs  along 
by  the  side  of  the  coke  ovens  ;  that  the  coke-oven  bat- 
teries, from  the  lower  end  to  the  upper  end,  are  about 
300  yards  in  length  ;  that  from  the  lower  end  of  the 
coke  ovens,  in  the  absence  of  smoke,  a  person  could 
see  beyond  the  upper  end  on  to  the  office  of  the  com- 
pany, about  175  or  200  yards  beyond  the  upper  end  of 
the  oven ;  that  this  distance  is  straight;  that  at  the  of- 
fice there  is  a  switch  and  side  track  from  the  main 
line  ;  that  about  midway  between  the  office  and  the 
upper  end  of  the  coke  ovens  there  is  a  tank,  and  just 
before  reaching  the  tank,  coming  from  the  direction  of 
the  coke  ovens,  there  is  a  side  track  leading  towards 
the  furnace  ;  that  when  the  wind  is  from  a  certain  di- 
rection smoke  is  blown  from  the  coke  ovens  on  to  the 
track,  and  obscures  it  for  the  whole  length  of  the 
coke-oven  batteries,  so  that  trains  moving  along  the 
track  at  that  place  cannot  be  seen  for  from  10  to  30 
feet ;  that  at  the  lower  end  of  the  coke  ovens  there  was 
a  curve  in  the  railroad  track,  leading  out  to  Dolomite  ; 
that,  on  the  morning  of  the  accident  resulting  in  the 
plaintiflF's  intestate's  death,  a  coal  train  started  from 
Dolomite  to  the  defendant's  furnace,  which  was  fol- 
lowed by  a  hand  car ;  that  upon  this  hand  car  the 
plaintiff's  intestate,  who  was  the  foreman  of  the  track 
squad,  was  riding  with  the  track  men  ;  that  the  coal 
train  preceded  them,  and  that  when  the  hand  car  was 
about  midway  the  length  of  the  coke  ovens  it  collided 
with  the  switch  engine  used  by  the  defendant  in  its 
yard,  which  was  coming  from  the  opposite  direction  ; 
and  that  in  this  collision  the  plaintiff's  intestate  re- 
ceived personal  injuries  from  which  he  died. 

The  testimony  for  the  plaintiff  tended  to  show  that 
Neal  and  his  men  on  the  hand  car,  as  they  came  on 
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from  Dolomite,  kept  close  enoug-h  behind  the  coal  train, 
which  preceded  them,  to  see  it,  up  to  a  short  distance 
of  the  coke  ovens ;  that  at  the  lower  end  of  the  coke 
ovens  there  was  a  curve  in  the  track,  and,  after  turn- 
ing* this  curve,  the  coal  train  was  never  seen  aguin,  the 
smoke  being*  so  dense ;  that  there  was  but  a  few 
moments'  difference  in  the  passag*e  of  the  coal  train 
and  hand  car;  that  the  hand  car  was  running*  about  10 
or  12  miles  an  hour,  trying*  to  keep  up  with  the  coal 
train  ;  that  the  hand  car  was  not  stopped,  and  a  flag*- 
man  sent  out,  when  they  found  the  track  was  covered 
with  smoke,  because  it  was  not  deemed  necessary 
when  the  hand  car  was  following*  so  close  upon  the 
train  ;  that  the  whistle  of  the  engine  was  not  being- 
blown,  nor  was  the  bell  being*  rung*,  as  the  train  which 
collided  with  the  hand  car  passed  throug*h  the  smoke  ; 
and  that,  if  this  had  been  done,  it  would  have  notified 
the  plaintiff's  intestate  of  the  approach  of  the  eng-ine, 
and  he  would  have  been  able  to  have  avoided  the  col- 
lision. 

The  testimony  for  the  defendant  tended  to  show 
that,  just  before  the  accident,  the  eng"ine  which  col- 
lided with  the  hand  car  was  standing*  at  the  side  track 
near  the  oflSce,  waiting*  for  the  coming*  of  a  coal  train 
from  Dolomite,  which  was  due  about  that  time ;  that 
this  train  came  up,  switched  cars  upon  the  side  track 
just  below  the  tank,  and  then  proceeded  on  the  main 
line  beyond  the  side  track  at  the  oflSce  upon  which  said 
train  was  standing* ;  that  this  consumed  8  or  10  minutes 
after  it  had  passed  the  coke  ovens,  and  that,  as  soon  as 
the  coal  train  had  passed  said  eng*ine,  it  moved  down 
the  track  at  the  rate  of  10  or  12  miles  an  hour  on  past 
the  tank,  and  was  g'oing*  throug*h  the  smoke  over  the 
track  at  the  coke  ovens,  when  it  collided  with  the 
hand  car  about  halfway  the  distance  of  the  coke  ovens  ; 
that  just  after  passing*  the  tank  the  engineer  blew  his 
whistle,  upon  going  into  the  smoke.  There  was  tes- 
timony for  the  defendant  that  the  whistle  of  the  engine 
was  being  blown  at  short  intervals,  and  the  bell  was 
rung   the    whole    time  it  was   passing  through   the 
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smoke  ;  while  the  evidence  for  the  plaintiflF  upon  this 
point  was  that,  about  50  yards  before  the  smoke  was 
entered,  the  engineer  blew  one  long"  blast  of  his- 
whistle,  and  then  blew  no  more  or  rung*  the  bell  up  ta 
the  time  of  the  accident.  The  evidence  for  the  de- 
fendant further  tended  to  show  that  it  was  the  custom 
and  habit  of  the  track  foreman,  when  the  track  at  the 
coke  ovens  was  covered  with  smoke,  to  stop  his  hand 
car  and  send  a  flagman  before  him,  in  order  to  avoid 
collisions  with  switch  eng-ines,  which  were  liable  to  bei 
passing*  at  any  time  ;  that  in  this  instance  there  was  no 
such  flag'man  preceding  the  hand  car,  and  the  engineer 
did  not  have  warning  of  its  approach. 

Upon  the  examination  of  the  witness,  Jim  Andrews, 
by  the  plaintiff,  he  testified  that  he  was  one  of  the  track 
squad  at  the  time  Neal  was  killed,  and  was  himself  on 
the  hand  car  and  severely  wounded  in  the  accident ; 
that  some  of  the  foremen  of  the  hand-car  squad,  who 
preceded  Neal,  would  sometimes  stop  the  hand  car,  and 
send  a  man  with  a  flag  through  the  smoke,  but  some- 
times that  they  did  not ;  that  he  remembered  when  this 
was  done,  but  did  not  know  how  many  times.  T«his 
witness  was  then  asked  by  the  defendant:  '*Do  you 
know  why  they  did  stop?"  Plaintiff  objected  to  this 
question,  the  court  sustained  the  objection  and  the 
plaintiff  duly  excepted.  Upon  the  examination  of  Frank 
Ritchie  as  a  witness  for  the  defendant,  he  testified  that 
he  was  the  engineer  upon  the  engine  which  collided 
with  the  hand  car  upon  which  the  deceased  was  riding, 
and  that  he  had  been  in  the  employ  of  the  defendant  for 
a  long  time.  This  witness  testified  that  when  the 
wind  was  blowing  as  it  was  the  day  of  the  accident, 
and  the  smoke  from  the  coke  ovens  was  covering  the 
tracks,  it  was  always  a  custom,  ever  since  he  had 
known  the  place,  for  the  foreman  on  the  hand  car  to 
stop  the  car  and  send  a  man  ahead  to  flag.  This  wit- 
ness was  then  asked  by  the  defendant's  counsel  the 
following  question:  ** Whether  or  not  within  your 
knowledge  and  recollection  you  ever  remember  to  have 
seen  a  hand  car  coming  through  that  smoke,  when  the 
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condition  of  aflFairs  existed  as  they  did  that  day,  with- 
out sending  a  flag"  through  to  protect  it?"  To  this 
question  the  plaintiff  objected,  which  objection  the 
court  sustained,  and  the  defendant  duly  excepted.  O.  M. 
Rockett,  a  witness  for  the  defendant,  testified  that  he 
was  in  the  employment  of  the  defendant  at  the  time  the 
plaintiff's  intestate  was  killed,  and  that  it  was  a  custom 
of  the  foreman  of  the  hand-car  squad  to  send  a  flagman 
ahead  of  the  hand  car  whenever  the  smoke  was  upon 
the  track  as  it  was  the  day  that  Neal  was  killed  ;  and 
that  he  had  been  in  the  defendant's  emplo}^  with  Par- 
sons, former  foreman  of  the  track  hands,  about  a 
month,  and  had  seen  him  stop  the  car  and  send  flagmen 
before  it.  The  plaintiff  moved  to  exclude  this  state- 
ment as  to  the  witness  having  seen  Parsons  send  a 
flagman,  which  motion  the  court  sustained,  and  the 
defendant  duly  excepted.  The  defendant  sought  to 
prove  by  this  witness  the  rules  and  customs  bf  other 
railroads  as  to  the  right  of  way  between  trains  and 
hand  cars ;  but  upon  the  objection  of  the  plaintiff  the 
court  disallowed  such  testimony,  and  to  each  of  these 
rulings  the  defendant  duly  excepted.  This  witness 
further  testified  that  he  had,  at  one  time,  been  foreman 
of  the  track  men,  and  had  himself  had  to  send  flagmen 
ahead  of  the  hand  car  when  the  smoke  was  upon  the 
track,  as  it  was  the  day  of  the  accident.  The  plaintiff's 
counsel  then  asked  this  question  :  '*  Did  you  ever  follow 
a  train  through  there  that  was  coming  from  Dolomite  ?  " 
The  defendant  objected  to  the  question  upon  the  ground 
that  there  is  no  replication  on  this  point,  and,  further, 
because  it  is  not  shown  "how  far"  behind  the  train. 
This  objection  was  overruled  by  the  court,  and  the 
defendant  duly  excepted.  Then  the  question  was 
repeated,  "Did  you  ever  follow  close  behind  a  train 
coming  from  Dolomite  to  the  furnace?"  and  the  wit- 
ness answered,  **No,  sir;  I  don't  think  I  ever  remem- 
ber coming  in  right  behind  it, — within  sight  of  it  part 
of  the  way,  and  sometimes  out ;  don't  know  that  I  ever 
saw  that  done. ' '  Witness  repeated  that  it  was  a  custom 
to  send   the   flagman  through  the  smoke,  and  being 
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asked,  "When  you  were  following-  a  train,  is  it  not  a 
fact  that  you  did  not  send  a  flag-man?  "  he  said,  ''Ac- 
cording- to  the  way  the  smoke  was."  Further,  that  he 
did  not  know  that  he  ever  followed  one  that  way  ;  that 
he  knew  why  they  did  it  when  the  smoke  was  on  the 
track.  W.  M.  Owen,  a  witness  for  the  defendant, 
testified  that  he  had  been  foreman  of  the  track  squad  for 
the  defendant,  and  that  it  had  been  necessary  for  him 
to  send  a  flag-man  ahead  of  his  hand  car  as  he  passed 
the  coke  ovens  when  smoke  was  upon  it  as  it  was  on 
the  day  of  plaintiff's  intestate's  death.  On  the  examina- 
tion in  rebuttal  the  defendant  asked  the  witness  this 
question :  '*  Mr.  White  [defendant's  counsel]  asked  you 
if  while  you  were  there  the  men  on  the*  hand  car  were 
not  likely  or  liable  to  be  out  anywhere  on  the  road.  I 
will  ask  you  whether  or  not  when  the  smoke  was  thick 
on  the  track,  obscuring-  the  track,  was  it  liable  or  likely 
that  the  hand  car  and  its  gcing-  were  in  that  smoke 
without  sending-  a  man  ahead," — to  which  question  the 
plaintiff  objected,  on  the  ground  that  the  same  calls  for 
incompetent  and  irrelevant  testimony,  and  because  not 
in  rebuttal,  which  objection  the  court  sustained,  and 
defendant  duly  excepted  to  the  ruling-  of  the  court. 
And  defendant's  counsel  asked  said  witness  this  ques- 
tion :  "Mr.  White  asked  you  on  cross-examination 
whether  or  not  it  was  not  likely  or  liable  that  the  hand 
car  and  squad  would  be  anywhere  on  the  road  when 
they  were  out  working*.  I  will  ask  you  whether  or 
not  that  answer  includes  along-  there  in  the  smoke," — 
to  which  question  the  plaintiff  objected,  on  the  ground 
that  the  answer  speaks  for  itself.  The  court  sustained 
the  objection  of  the  plaintiff,  and  the  defendant  duly 
excepted.  Said  witness  testified  that,  when  the  smoke 
obscured  the  track  in  the  way  in  which  it  was  obscured, 
it  was  likely  or  liable  that  the  hand  car  or  its  squad 
would  be  there  at  that  place ;  and  the  witness  an- 
swered, "  Provided  there  was  a  broken  rail,  or  we  had 
work  there  in  case  of  an  emergency  or  a  wreck,  we 
w^ould  be  liable  to  be  there  at  work ;  a  man  is  liable  to 
be  or  go  all  over  his  division,  so  far  as  work  is  con- 
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cerned,  at  any  time  in  the  day,  wherever  his  work  calls 
him ;  that  he  is  responsible  for  the  whole  thing",  for  the 
whole  road,  and  wherever  his  business  calls  him  he  is 
liable  to  go;  he  is  there  for  that  purpose;- it  is  his 
business  to  keep  it   up."     Upon   the   examination   of 
R.  C.  White,  as  a  witness  in  behalf  of  the  defendant, 
he  testified   that   he  was  a  machinist,  and  had  been 
employed  by  the  defendant  as  master  mechanic,   but 
was  not  in  the  employ  at  the  time  of  g-iving*  his  testi- 
mony.    This  witness  testified  that  it  was  not  possible 
to  have  a  regfular  or  fixed  schedule  for  reg"ular  yard 
engines,  such  as  the  one  which  collided  with  the  hand 
car,  and  upon  which  plaintiff's  intestate  was  killed ; 
that  he  did  not  know  anything"  about  the  movement  of 
hand  cars,  and  did  not  know  whether  they  should   be 
run  on  a  schedule  or  not,  but  he  supposed  they  could. 
This  witness  was  then  asked  the  following*  question : 
**  Whether  or  not,  within  your  knowledge  or  experience, 
you  ever  saw  or  heard  of  a  hand  car  being  regulated  by 
a  schedule  in  this  or  in  any  other  road."     The  plaintiff 
objected  to  this  question,    which  objection  the  court 
sustained,  and  the  plaintiff  duly  excepted.     Defendant's 
counsel  then  asked  said    witness :     "I  will  ask  you 
whether  or  not  it  is  usual  or  customary,  in  the  opera- 
tion of  hand  cars  on  railroads, — hand  cars  for  the  use 
of  track  gangs, — to  be  run  by  any  fixed  schedule." 
Plaintiff  objected   to  the  question   last  above,   which 
objection  the  court  sustained,  and  the  defendant  ex- 
cepted.    The  witness  was  then  asked  by  defendant's 
counsel  ''whether  or  not,  from  your  observation  and 
experience  in  railroading  on  any  well-regulated  railroad, 
the  movements  of  any  track  gang  running  on  a  hand 
car  are  governed  by  any  fixed  schedule,"  to  which  he 
answered  that  he  never  heard  of  any.     The  other  facts 
of  the  case  are  sufficiently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence  the  defend- 
ant requested  the  court  to  give  to  the  jury  the  following 
written  charges,  and  separately  excepted  to  the  court's 
refusal  to  give  each  of  them  as  asked  :  (a)  "  If  the  jury 
believe  the  evidence,  they  must  find  in  favor  of  the  de- 
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fendant  upon  the  first  count  of  the  complaint."  (b) 
"If  the  jury  believe  the  evidence,  they  must  find  for 
the  defendant  on  counts  numbered  23,  24,  and  25  of  the 
complaint.''  (c)  *'If  the  jury  believe  the  evidence, 
they  must  find  for  the  defendant."  (d)  '*  If  the  jury 
believe  the  evidence,  the  plaintiff's  intestate  was  g"uilty 
of  contributory  negfligence."  (e)  '*Ifthe  jury  believe 
that,  on  the  day  when  the  plaintiff's  intestate  received 
his  injuries,  the  smoke  in  and  along  the  track  of  the 
defendant's  railroad  along-  by  its  coke  ovens  was  so 
thick  and  low  on  the  track  that  one  at  the  lower  end  of 
the  coke  ovens  could  not  see  to  the  upper  end  of  the 
coke  ovens,  and  if  they  also  believe  from  the  evidence 
that  said  Neal  knew  or  was  informed  that  the  yard 
engine  had  no  schedule  for  running  about  the  yard,  in 
switching  cars  to  and  from  the  coke  ovens,  and  was 
likely  or  liable  to  be  passing  along  down  by  the  coke 
ovens  at  any  time,  then  it  was  negligence  in  said  Neal 
to  cause  the  hand  car  to  be  propelled  through  the  smoke 
without  sending  some  one  ahead  of  it  to  protect  it 
against  collision  with  the  yard  engine."  (f)"  If  the 
jury  believe  from  the  evidence  that,  on  the  day  plain- 
tiff's intestate  received  his  injuries,  the  smoke  on  and 
along  by  the  coke  ovens  was  so  thick  that  the  track  op- 
posite the  upper  half  of  the  coke  ovens  could  not  be 
seen  by  persons  on  a  hand  car  when  it  came  to  the  lower 
end  of  the  coke-oven  battery  ;  and  if  they  believe  that 
the  said  Neal  knew  or  was  informed  that  the  yard 
engine,  in  switching  cars  to  and  from  the  coke  ovens, 
was  liable  to  be  or  likely  to  be  passing  along  through 
at  any  time  of  day,  and  the  hand  car  was  so  far  behind 
the  coal  train  as  that  the  said  Neal  could  not  see  it,  and 
could  not  tell  how  far  ahead  of  the  hand  car  it  was, — 
then  the  court  charges  you  that  it  was  negligence  in 
said  Neal  to  ride  on  said  hand  car  through  the  said 
smoke,  under  the  circumstances,  without  stopping  and 
sending  a  flagman  ahead  to  protect  the  hand  car  from 
collision  with  the  yard  engine."  (g)  **  That  if  the  jury 
believe  from  the  evidence  that  the  plaintiff's  intestate 
was  in  the  employment  of  the  defendant,  as  foreman  of 
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the  section  squad,  and  that  he  knew  or  was  informed 
that  it  was  the  duty  of  such  section  foreman,  when  run- 
ning- a  hand  car  on  defendant's  railroad,  to  look  out  for 
trains,  and  to  keep  out  of  the   way  of  trains  on  said 
road,  and  that  there   was  no  schedule  for  running-  the 
road  engine  from  the  furnace  to  carry  empty  cars  to  the 
coke  ovens,  and  on  the  day  he  got  hurt  the  hand  car 
was  so  far  behind  the  coal  train  that  the  yard  engine 
could  and  did  pass  along  the  track  by  the  coke  ovens 
before  the  hand  car  got  through  the  smoke,  then  the 
verdict  of  the  jury  must  be  for  the  defendant."     (h) 
**  The  court  charges  you  that  it  was  negligence  for  the 
foreman  of  the  handcar  to  cause  it  to  be  driven  through 
the  smoke  along  by  the  coke  ovens,  without  sending  a 
man  ahead  to  protect  it  against  collision  with  the  yard 
engine,  if  the  jury  believe  the  hand  car  was  so  far  be- 
hind the  coal   train,  when   the   hand  car   entered  the 
smoke  at  the  lower  en4  of  the  coke  ovens,  as  that  the 
said  Neal  could  not  see  where  the  coal  train  was  or  see 
how  far  ahead  of  him  it  was,  provided  the  jury  further 
believe  from  the  evidence  that,  at  the  time  of  passing 
the  coke  ovens,  the  smoke  was  so  dense  and  low  on  the 
track  by  the  coke  ovens  that  a  person  at  the  lower  end 
of  the  coke  ovens  could  not  see  through  or  up  to  the 
upper  end  of  the  coke  ovens."     (i)  "  That  although  the 
jury  may  believe  from  the  evidence  that  the  engineer, 
Ritchie,  did   not  pull  the  whistle  after  entering  the 
smoke,  and  that  he  was  negligent  in  not  doing  so,  but 
if  the  jury  further  believe  that  Neal  with  his  hand  car 
had  entered  the  smoke  without  sending  a  flagman  ahead, 
before  Ritchie's  engine  entered  it  at  the  upper  end,  then 
the  court  charges  you  that  Neal's  being  in  the  smoke 
without  having  sent  a  flagman  ahead  was  not  the  result 
of  or  produced  by  such  failure  to  blow  the  whistle,  and 
that  unless  the  collision  was  proximately  caused  by 
such  failure  to  blow  the  whistle,  although  they  may 
find  that  Ritchie  was  so  negligent  in  not  blowing  the 
whistle  after  he  entered  the  smoke,  plaintiff  is  not  en- 
titled to  recover  on  any  count  of  the  complaint  which 
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relies  on  the  neg-ligfence  of  Ritchie  in  so  failing-  to  blow 
the  whistle." 

There  was  a  verdict  and  judgment  for  the  plaintiflF, 
assessing"  his  damages  at  85,127.50.  The  defendant 
appeals,  and  assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

James  E.  Webb,  for  appellant. 

Arnold  &  Evans  and  Lane  &  White,  for  appellee. 

McClellan,  J.  An  engineer  who  is  in  the  employ- 
ment of  a  railway  company,  and  in  charge  and  control 
of  an   engine  which   he  is  at  the  time  running  over  a 

track  of  the  company,  \pf)rima  facie  in  the 
m"fi-5ifideify.  discharge  of  his  duties  as  engineer  under 

such  employment.  Moreover,  counts  23,  24, 
and  25  of  the  complaint  pursue  the  language  of  the 
statute  in  the  respect  under  consideration.  Liability 
is  by  the  act  made  to  rest  upon  the  employer  for  an  in- 
jury resulting  from  the  negligence  "of  any  person  in 
the  service  or  employment  of  the  master  or  employer, 
who  has  charge  or  control  of  any  signal  points,  locomo- 
tive, engine,  switch,  car,  or  train  upon  a  railway,  or  of 
any  part  of  the  track  of  a  railway."  Code,  §  2590, 
subsec.  5.  The  court,  therefore,  properly  overruled 
flha  demurrer  to  these  counts  which  proceeded  on  the 
assumption  that  it  was  necessary  for  them  to  aver  that 
the  engineer  was  at  the  time  of  the  injury  in  the  dis- 
charge of  the  duties  imposed  by  his  employment. 

The  averment  of  negligence  in  the  seventeenth  count 
is  not  duplex,  as  insisted  by  the  demurrer  thereto. 
The  negligence  counted  on  is  that  of  the  person  intrust- 
ed with  superintendence  in  allowing  or  per- 
L«u-Dn7iw'tf.  mitting  trains  to  be  run  along  a  track  ob- 
scured by  smoke,  without  requiring  precau- 
tions to  be  taken  by  those  in  charge  thereof  to  warn 
persons  on  the  track — other  employees  of  defendant — 
of  their  approach.  "Proper  signals"  and  "other 
necessar)^  means  of  precaution  "  to  this  end  are  but  one 
and  the  same  thing,  viz.  the  steps  dictated  by  due  care 
and  prudence  to  give  notice  of  the  approach  of  trains 
which  could  not  be  seen  because  of  the  dense  smoke. 
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The  other  ground  of  demurrer  to  the  seventeenth 
count  is  that  the  count  which  claims  for  the  neg'ligence 
of  a  person  having*  superintendence  in- 
trusted to  him  by  the  employer,  while  in  Jj2j"r*ii/n! 
the  exercise  thereof,  fails  to  aver  the  name  geit  Employee, 
of  such  person  or  that  his  name  is  unknown 
to  the  plaintiff.  In  McNamarat;.  Logan,  100  Ala.  187, 
14  South.  175,  it  was  held  to  be  unnecessary  in  a  count 
under  subsection  1  of  section  2590  to  aver  the  name  of 
the  person  intrusted  by  the  employer  with  the  duty  of 
seeing"  that  the  ways,  works,  machinery,  and  plant  of 
the  employer  were  in  proper  condition.  '  Through  in- 
advertence, and  because  of  not  recalling  at  the  moment 
the  considerations  upon  which  that  ruling  was  rested, 
it  was  said  in  the  opinion  in  Railroad  Co.  v.  Boul- 
din  (Ala.)  20  South.  325,  that  a  count  under  subsection 
1  of  section  2590  should  aver  the  name  of  the  person 
charged  with  negligence  in  respect  of  the  condition  of 
the  ways,  works,  machinery,  and  plant  of  the  defend- 
ant. We  are  satisfied  with  the  contrary  ruling  in  Mc- 
Namara  v.  Logan,  sii^ra^  for  the  reasons  there  given, 
and  the  case  of  Railroad  Co.  v,  Bouldin,  so  far  as  it 
conflicts  therewith,  must  be  overruled.  It  was  also 
held  in  the  case  last  mentioned  that  a  count  going  upon 
the  negligence  of  a  person  intrusted  with  superintend- 
ence under  the  second  clause  of  section  2590  should 
aver  the  name  of  such  person  ;  and  upon  the  consider- 
ations which  led  to  the  rulings  in  the  cases  of  Railroad 
Co  V.  George,  94  Ala.  199,  10  South.  145,  George  v. 
Railroad  Co.  (Ala.)  19  South.  784,  and  Railway  v. 
Cunningham  (Ala.)  20  South.  639,  we  now  adhere  to 
that  view,  and  hold  that  the  demurrer  to  the  seven- 
teenth count,  for  its  failure  to  av(?r  the  name  of  the 
superintendent  whose  negligence  is  relied  upon,  or 
plaintiff's  ignorance  thereof,  should  have  been  sus- 
tained. 

The  action  of  the  court  in  sustaining  a  demurrer  to 
the  second  plea  will  not  be  reviewed.     In   the   first 
place,  the   demurrer  is  not  in  the  record, 
and,   of  course,  the  grounds  assigned  are  ITapVJi.^*'"""*^ 
not  stated  in  the  abstract.     In  the  second 
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place,  the  defendant  had  the  full  benefit  of  the  facts 
laid  in  this  plea  on  the  trial  under  other  pleas. 

Defendant  was  not  prejudiced  by   the  action  of  the 
court  in  disallowing*  the  question  to  the  witness  An- 
drews:      "Do    3'ou    know    why    they    did 
Erideiicf  of  Cos-    stop  ?"     This  questiou  was  fully  answered 
Erwr.  by   this  witness  in  other  parts  of  his  testi- 

mony. The  same  may  be  said  with  respect 
to  the  exclusion  of  the  question  to  the  witness  Ritchie 
as  to  whether  a  hand  car  had  ever  before  been  run 
throug-h  the  smoke  without  stoppings  and  sending*  a 
flagfman  forward,  and  of  the  exclusion  of  the  testimony 
of  the  witness  Rockett  that  he  had  been  there  with 
Parsons  for  about  a  month,  and  had  seen  him  stop  and 
send  a  flag-man  througfh  the  smoke.  The  rules  and 
customs  obtaining"  on  other  railroads  as  to  the  rig-ht  of 
way  between  trains  and  hand  cars  were  not  pertinent 
to  any  issue  in  this  case.  No  question  was  involved 
here  as  to  such  rigfht  of  precedence,  but  the  trial  pro- 
ceeded upon  the  assumption  that  the  train  which  col- 
lided with  the  hand  car  on  which  plaintiff's  intestate 
was  riding-  had  the  rigfht  of  way  over  the  hand  car. 
The  issue,  upon  the  one  hand,  was  whether  those  in 
charg-e  of  the  train  exercised  this  unquestioned  rig-ht 
in  a  careful  and  prudent  manner,  and,  upon  the  other, 
under  the  plea  of  contributory  neg"lig"ence,  w^hether 
those  in  control  of  the  hand  car  had  a  rig-ht  to  assume, 
under  all  the  circumstances,  that  no  train  was  ap- 
proaching* throug-h  the  smoke.  No  injury  could  pos- 
sibly have  resulted  to  the  defendant  from  the  exclusion 
of  this  impertinent  testimony.  The  question  to  the 
witness  Rockett,  "Did  you  ever  follow  a  train  throug*h 
there  that  was  coming*  from  Dolomite?"  objected  to 
by  the  defendant,  w^as  not  answered.  The  question, 
"Did  you  ever  follow  close  behind  a  train  coming*  in 
from  Dolomite  to  the  furnace  ?"  which  was  answered, 
was.  not  objected  to.  Moreover,  the  answ^er  was  fav- 
orable to  the  defendant.  It  does  not  appear  from  the 
abstract  that  plaintiff  elicited  any  testimony  from  de- 
fendant's witness  Owen  to  the  effect  that  the  men  with 
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the  hand  car  were  likely  or  liable  to  be  out  anywhere 
on  the  road,  though  a  question  calculated  to  draw  out 
such  testimony,  if  the  facts  admitted  of  it,  was  as- 
sumed in  the  question  put  to  this  witness  on  the  rebut- 
ting- examination  by  the  defendant.  The  objection  in- 
terposed to  defendant's  question  as  to  whether  these 
men  were  likely  or  liable  to  be  in  the  smoke  without 
making  their  presence  known  by  sending  a  man  ahead, 
on  the  ground  that  the  proposed  evidence  was  not  in 
rebuttal  of  anything  adduced  on  cross-examination, 
was  therefore  properly  sustained.  Conceding  that  the 
impracticability  of  running  hand  cars  used  by  track 
men  on  stated  schedule  was  a  fact  material  to  be 
proved,  all  of  the  testimony  of  the  witness  White 
which  was  competent  on  that  inquiry  was  allowed  to 
go  to  the  jury.  That  part  of  it  which  was  excluded 
was  obviously  inadmissible. 

The  first  count  charges  that  the  engineer  was  negli- 
gent in  failing  to  ring  the  bell  or  blow  the  whistle 
**  when  entering  the  smoke  which  covered  the  track." 
This  averment  finds  support  in  the  testimony  of  several 
witnesses,  going  to  show  that  the  only  signal  given  at 
all  was  given  when  the  engine  was  distant  50  yards  or 
more  from  the  smoke.  The  blowing  of  the  whistle  at 
such  distance  cannot,  in  any  accurate  sense,  be  said  to 
be  the  giving  of  a  signal  of  alarm  '*  when  entering  the 
smoke."  The  court,  therefore,  properly  refused  to 
give  the  affirmative  charge  on  this  count  of  the  com- 
plaint. 

Other  counts  of  the  complaint  rely  upon  the  failure 
of  the  engineer  to  ring  the  bell,  blow  the  whistle,  etc., 
at  short  intervals,  while  passing  through  the  dense 
smoke  which  covered  and  obscured  the  track  for  250  or 
300  yards,  embracing  the  point  of  collision  between  his 
train  and  the  hand  car  on  which  plaintiff's  intestate  was 
riding.  Whether  the  engineer  was  remiss  in  this  re- 
spect the  evidence  was  conflicting.  The  question  was, 
therefore,  for  the  jury.  There  can,  we  think,  be  no 
doubt  that  such  omission  under  the  circumstances 
shown  in  the  evidence,  if  the  jury  found  such  to  be  the 
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fact,  was  iieg"li^ence  on  the  part  of  the  eng"tneer.  And 
this  neg'lig'ence  was  not  rendered  innocuous  by  the  mere 
fact  that  the  hand  car,  entering-  from  the  opposite  side, 
was  in  the  smoke  before  the  engfine  reached  it.  Not- 
withstanding* such  state  of  facts,  it  may  well  be  that 
Neal  and  his  companions  mig-ht  yet  have  escaped  upon 
being  warned  of  tfie  danger  threatening*  them  by  signals, 
from  the  engine  as  it  came  meeting  them  throug^h  the 
smoke.  The  charge  marked  "  i,"  of  the  defendant's, 
series,  was  therefore  properly  refused. 

The  issue  of  contributory  negligence  vel  noii  was  an 
important  one  on  the  trial,  and  the  action  of  the  court 
below  on  requests  for  instructions  by  the  defendant 

presents  for  our  consideration  whether  plain- 
Kiiiinr  of  EMpiajee  tiff's  intestate  was,  as  matter  of  law,  guilty 
^aestion  for  Jury,    of  negligence  which  proximately  contributed 

to  his  own  injury  and  death.  He  was  the 
foreman  of  the  track  men  who  were  using  the  hand 
car,  and  as  such  had  charg^e  and  control  thereof  when 
it  was  run  into  the  smoke  where  the  collision  occurred. 
The  place  of  the  collision,  its  character,  the  uses  to 
which  the  track  along  there  was  put,  being  within  the 
yard  of  defendant,  the  distance  from  the  scene  of  the 
accident  to  the  point  whence  the  train  which  ran  over 
the  hand  car  started,  the  location  of  the  side  track  be- 
tween said  point  and  the  smoke  covering  the  track  on 
which  the  collision  occurred,  and,  in  short,  a  full 
description  of  the  scene  of  the  catastrophe,  will  appear 
from  the  report  of  the  case.  Having-  reference  to  that, 
we  are  now  to  declare  the  law  of  contributory  negli- 
g-ence  applicable  to  the  several  phases  of  the  evidence 
as  to  the  conduct  of  the  intestate  on  the  occasion  of  his 
death,  or,  rather,  as  to  the  situation  with  reference  to 
which  his  conduct  is  to  be  measured,  for  there  is  no 
conflict  or  contrariety  of  evidence  as  to  what  the  con- 
duct of  the  intestate  was.  He  went  at  great  speed  into 
the  smoke  without  stopping  to  ascertain  or  assure  in 
any  way  the  safety  of  so  doing.  We  do  not  doubt,  in 
view  of  the  uses  to  which  the  track  at  the  time  obscured 
by  the  smoke  was  put,  the  liabilitj'^  or  likelihood  of  the 
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presence  of  an  engine  there  at  any  time,  Neal's  knowl- 
edge of  the  situation,  etc.,  that  his  conduct  in  plunging 
headlong  into  this  volume  of  smoke,  extending  for  250 
or  300  yards  along  the  track,  and  totally  obscuring  it, 
was  negligence  j)er  se,  and  to  be  so  declared  by  the 
court,  unless  his  conduct  is  relieved  in  this  respect  by 
his  proximity  to  the  train  which  preceded  him  into  the 
smoke.  If  there  had  been  no  such  train,  his  duty  was 
clear  to  stop  his  hand  car  before  entering  the  smoke, 
and  send  a  flagman  forward  through  the  smgke  to 
prevent  any  engine  or  train  coming  down  the  track 
until  the  hand  car  had  passed  through  the  smoke. 
Failing  this  would  be  negligence  as  matter  of  law.  On 
the  other  hand,  it  is,  we  think,  equally  clear  that  to 
have  run  a  hand  car  into  the  smoke  so  closely  behind  a 
train  as  that  the  latter  would  perform  all  the  functions 
of  a  flagman  sent  forward,  and  prevent  another  train 
from  coming  down  the  track  before  the  hand  car 
reached  a  place  of  safety,  would  not  be  negligence  at 
all,  nor  any  evidence  of  negligence.  The  real  facts  of 
the  case  seem  to  lie  between  these  extremes.  ^  There 
was  a  train  which  preceded  the  hand  car  through  the 
smoke,  but  the  hand  car  was  not  sufficiently  close  be- 
hind the  train  as  to  get  through  the  smoke  before  the 
train  had  taken  a  side  track  several  hundred  yards 
beyoud  the  smoke,  and  thus  made  way  for  another  train 
to  come  down  on  the  main  track  into  the  smoke  before 
the  hand  car  had  emerged  from  it.  If  the  hand  car  was 
so  far  behind  the  train  at  the  time  the  latter  entered  the 
smoke  as  that  there  was  time  for  said  train,  at  the  speed 
it  was  known  by  those  on  the  hand  car  to  be  running, 
to  reach  and  take  the  side  track  beyond  the  smoke,  and 
for  the  other  train  to  come  thence  down  the  track  at 
the  speed  it  was  accustomed  and  required  to  run,  that 
is,  at  the  rate  of  only  two  or  three  miles  an  hour,  and 
meet  the  hand  car  in  the  smoke,  we  do  not  hesitate  to 
say  that  plaintiflF's  intestate  was  guilty  of  negligence 
which  proximately  contributed  to  his  death  in  follow- 
ing the  first-mentioned  train  into  the  smoke  at  such  a 
distance  behind  it.     The  evidence  as  to  the  distance 
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between  tbe  incoming'  train  and  the  hand  car  following^ 
it  at  the  time  the  former  entered  the  smoke  was  conflict- 
ing* ;  and  there  was  evidence  tending  to  show  that  the 
train  which  struck  the  hand  car  started  down  the  track, 
from  a  point  several  hundred  yards  beyond  the  smoke, 
immediately  the  incoming-  train  arrived  and  went  onto 
the  side  track,  and  that  it  proceeded  down  the  track 
and  into  the  smoke  at  a  speed  of  from  eight  to  twelve 
miles  an  hour, — ^a  great  deal  faster  than  it  was  accus- 
tomed and  required  to  run  along  there.  If  the  jury 
found  this  to  be  the  fact,  and,  further,  that  but  for  this, 
unusual  rate  of  speed  of  the  down-coming  train  the 
hand  car  would  have  gotten  through  the  smoke  and  to 
a  place  of  safet3%  or  where  a  probable  collision  could 
have  been  foreseen  and  avoided,  before  the  train  entered 
the  smoke,  the  question  of  negligence  vel  7ion  on  the 
part  of  the  plaintiff's  intestate  in  entering  the  smoke 
thus  behind  the  incoming  train  was  one  of  fact  for  the 
jury,  and  not  one  of  law  for  the  court.  We  would  not 
say,  as  matter  or  conclusion  of  law,  that  the  intestate 
was  guilty  of  negligence  proximately  contributing  ta 
his  death,  if,  knowing  the  usual  rate  of  speed  of  the 
yard  engine  to  be  two  or  three  miles  an  hour,  he  reached 
the  smoke  sufficiently  near  behind  the  incoming  train 
to  have  gotten  through  it  in  time  to  avoid  a  collision 
with  any  train  that  might  be  coming  down  the  track 
had  such  train  moved  at  its  customary  speed.  There 
might  well  be  two  opinions  or  conclusions  upon  that 
inquiry,  on  all  the  evidence  in  the  case,  and  it  was, 
therefore,  for  the  determination  of  the  jury. 

Under  the  foregoing  views  of  the  case,  charge  e,  re- 
quested by  the  defendant,  was  properly  refused, 
because  it  pretermits  all  reference  to  the  incoming  train 
which  the  hand  car  was  following ;  charge  g,  because 
it  fails  to  take  into  account  the  evidence  tending  to 
show  that  the  yard  engine  and  train  came  down  the 
track  much  more  rapidly  than  was  customary,  and 
much  in  excess  of  the  prescribed  rate  of  speed  ;  charge 
h,  because  there  was  evidence  in  the  case  from  which  it 
was  open  to  the  jury  to  infer  that  Neal  knew  how  close 
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his  hand  car  was  to  the  incoming'  train  when  the  latter 
entered  the  smoke,  thoug^h  he  could  not  see  it  at  that 
particular  time  because  of  the  intervention  of  a  curve 
and  an  embankment  between  him  and  the  train  at  a 
point  just  short  of  the  smoke,  and  the  charge  would  have 
taken  the  consideration  of  this  evidence  from  the  jury ; 
and  charge  i,  because  it  takes  away  from  the  jury  the 
rifht  to  consider  the  evidence  tending*  to  show  that 
Neal  was  close  enough  to  the  incoming  train  to  have 
gotten  throug'h  the  smoke  without  injury  had  the  other 
train  been  run  at  its  usual  speed.     But  charge  f,  re- 
fused to  the  defendant,  should  have  been  given.     It 
postulates  that  Neal  did  not  see  and  could  not  know  how 
far  the  incoming  train  was  ahead  of  his  hand  car  when 
he  entered  the  smoke.     If  the  jury  found  this  to  be  a 
fact,  as  they  might  have  done,  their  further  conclusion 
should  have  been  that  he  was  guilty  of  negligence  in 
not  stopping  before  entering  the  smoke  and  sending  a 
flagman  forward.     For  the  errors  committed  by  the 
trial  court  in  overruling-  the  demurrer  to  the  seven- 
teenth count,   and   refusing  charge   f,   asked    by  the 
defendant,  the  judgment  must  be  reversed.     The  cause 
is  remanded.     Reversed  and  remanded. 
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Pittsburg,  C,  C.  &  St.  L.  Ry.  Co. 

Cox. 

{Supreme  Court  of  OhiOy  Dec,  /f,  1896.) 

Injuries  to  Employee — Relief  Associations — Release  of  Dannages — 
Validity. — An  employee  of  a  railroad  company  voluntarily,  and  with 
full  knowledge  of  the  character  and  effect  of  the  contract  he  was 
assuming,  applied  for  admission  to  an  association  composed  of  the 
company  and  a  portion  of  its  employees,  called  the  "Voluntary 
Relief  Department,''  and,  being  admitted,  contracted  that  the  com- 
pany might  deduct  from  his  wages  the  sum  of  75  cents  per  month 
for  the  purpose  of  forming,  with  other  like  contributions  by  other 
employee  members,  and  contributions  which  by  the  contract  the 
company  was  obligated  to  make,  a  relief  fund  for  the  benefit  of  the 
employees  in  case  of  sickness,  accident,  or  death  ;  and  contracted, 
further,  that  in  case  of  accident  the  acceptance  by  him  thereafter 
of  relief  from  the  relief  fund  so  accumulated  should  have  the  effect 
to  release  the  company  from  liability  for  damages.  Held  \  (1) 
Such  contract  is  not  interdicted  by  the  act  of  April  2,  1890  (87  Ohio 
Laws,  149),  **f or  the  protection  and  relief  of  railroad  employees," 
etc.  (2)  The  contract  is  not  contrary  to  public  policy.  (3)  The 
contract  does  not  lack  mutuality.  (4)  It  is  based  upon  a  valid  con- 
sideration. 

(Syllabus  by  the  Court.) 

Error  to  Warren  county  circuit  court.     Reversed. 

The  action  of  the  defendant  in  error  against  the  com- 
pany was  to  recover  for  injuries  by  reason  of  the 
alleged  negligence  of  the  company.  By  its  first  de- 
fense the  company  denied  negligence  on  its  part,  and 
alleged  that  the  accident  was  caused  by  the  negligence 
of  a  fellow  servant,  for  which  the  company  was  not 
liable.  The  second  defense  was  as  follows  :  (2)  For 
a  second  defense  to  the  plaintiff's  petition,  the  defend- 
ant says  that,  if  it  is  chargeable  with  the  negligent  acts 
complained  of  therein  (a  fact  which  this  defendant 
wholly  denies),  nevertheless  the  said  plaintiff  ought 
not  to  maintain  this,  his  action,  for  that,  on  or  about 
the  16th  day  of  April,  1889,  the  Pennsylvania  Company, 


Am.&Engr.  RELIEF  ASSOCIATIONS.  153 

R.  Cas. 

Pittsburg,  &c.,  R>'.  Co.  v.  Cox. 

a  railroad  corporation  of  the  state  of  Pennsj'lvania, 
owning"  and  operating*  railroads  in  and  throug-h  the 
states  of  Pennsylvania,  Ohio,  and  Indiana,  the  Chicag-o, 
St.  Louis  &  Pittsburg  Railroad  Company,  a  railroad 
corporation  of  the  states  of  Indiana  and  Illinois,  owning 
and  operating  a  railroad  in  the  said  states  of  Indiana, 
Illinois,  and  also  in  the  state  of  Ohio,  and  the  Pittsburg, 
Cincinnati  &  St.  Louis  Railway  Company,  a  railroad 
corporation  of  the  state  of  Ohio,  owning  and  operating 
certain  railroads  in  the  states  of  Pennsylvania,  Ohio, 
and  in  the  state  of  West  Virginia,  having  formed,  each, 
respectively,  a  relief  department  for  the  benefit  of  its 
service  aild  employees,  and  in  order  to  secure  uniform- 
ity and  economy  in  the  management  thereof,  on  the  1st 
day  of  July,  1889,  associated  themselves  together  for 
the  purpose  of  a  joint  administration  and  regulation  of 
the  said  respective  relief  departments  under  one  com- 
mon organization  known  as  the  "Voluntary  Relief 
Department  of  the  Pennsylvania  Lines  West  of  Pitts- 
burg:." That  on  the  1st  day  of  October,  1890,  the  said 
the  Chicago,  St.  Louis  &  Pittsburg  Railroad  Company 
and  the  Pittsburg-,  Cincinnati  &  St.  Louis  Railway 
Company  were  consolidated  under  the  corporate  name 
of  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company,  which  company  succeeded  to  all  of 
the  rights,  and  assumed  all  of  the  liabilities,  of  said 
constituent  companies  in  said  relief  department.  That 
the  object  of  said  voluntary  relief  department  was  and 
is  the  establishment  and  management  of  a  fund  known 
as  the  *'Relief  Fund,"  and  which  has  been  established 
in  accordance  therewith,  for  the  payment  of  definite 
sums  to  employees  contributing  to  the  fund,  who, 
under  the  regulations  of  said  relief  department,  shall 
be  entitled  thereto  when  they  are  disabled  by  accident 
or  sickness,  and,  in  the  event  of  their  death,  to  the 
relatives  or  other  beneficiary  specified  in  the  application 
of  such  employee  for  membership,  in  said  relief  fund 
and  department.  That  said  relief  fund  from  which 
benefits  are  paid  is  formed  by  voluntary  contributions 
from  emploj'ees,  and  appropriations,   when  necessary 
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to  make  up  any  deficiency,  by  the  several  companies 
respectively,  for  the  benefit  of  the  employees  of  each 
who  may  be  members  thereof,  and  income  or  profit 
derived  from  investments  of  the  moneys  of  the  fund» 
and  such  gfifts  or  legracies  as  may  be  made  for  the  use 
of  the  fund.  That  those  participating-  in  the  benefits 
of  the  relief  fund  must  be  employees  in  the  service  of 
at  least  one  of  said  associated  companies,  are  known  as 
"members  of  the  relief  fund,"  and  are  classified  ac- 
cording to  the  amount  of  their  regular  pay  per  month, 
— the  first  class  consisting  of  those  employees  who 
receive  not  more  than  S40  per  month.  Under  the  reg^u- 
lations  of  said  relief  department  no  employee  is  re- 
quired to  become  a  member  of  said  relief  fund,  and  his 
membership  therein  is  purely  voluntary,  and  he  may 
withdraw  therefrom  at  pleasure,  upon  giving  notice, 
but  when  he  does  become  a  member  thereof  he  author- 
izes his  employer  company  to  withhold  from  his  month- 
ly wag-es  contributions  for  said  relief  fund,  and  which 
in  the  first  class  thereof  is  75  cents  per  month,  and 
which  contribution  entitles  him  during  membership  to 
benefits  for  disablement  by  accident,  sickness,  or  death. 
That  to  entitle  an  employee  to  participate  in  the  bene- 
fits of  said  relief  fund  he  must  be  not  over  45  years  of 
age,  pass  a  satisfactory  medical  examination,  and  make 
an  application  in  the  form  prescribed  by  the  regfula- 
tions  of  said  department,  addressed  to  the  superintend- 
ent of  the  relief  department,  and  containing,  among- 
other  things,  the  following  stipulations,  to  wit :  *'I  also 
agree  that  the  said  company  [being  his  employer  com- 
pany] by  its  proper  ag^ent,  and  in  the  manner  provided 
in  said  regulations,  shall  apply  as  a  voluntary  contribu- 
tion from  any  wag-es  earned  by  me  under  said  employ- 
ment, or  from  benefits  that  may  hereafter  become  pay- 
able to  me,  at  the  rate  of per  month,  for  the  pur- 
pose of  securing  the  benefits  provided  for  in  the  reg^u- 
lations  for  a  member  of  the  relief  fund  of  the  class,  and 

additional  death  benefit  equal  to the  death  benefit 

of  the  first  class.     The  death  benefit  shall  be  payable  to 
(here  designate  the  beneficiary  or  beneficiaries). 
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And  I  agree  that  the  acceptance  of  benefits  from  said 
relief  fund  for  injury  or  death  shall  operate  as  a  re- 
lease of  all  claims  for  damages  agfainst  said  company 
[being-  his  employer  company]  arising  from  such  injury 
or  death,  which  could  be  made  by  or  through  me,  and 
that  I,  or  my  legal  representatives,  will  execute  such 
further  instrument  as  may  be  necessary  formally-  to 
evidence    such    acquittance.     I    also  agree    that    this 
application,    when    approved    by   the    superintendent 
of   the   relief    department,    shall    make    me    a    mem- 
ber   of    the    relief    fund,    and    constitute  a  contract 
between  myself  and  the  said  company  [being  his  em- 
ployer company],  or  with  any  other  company  that  is 
now,  or  may  be   hereafter,  associated   with  said  com- 
pany in  the  management  of  the  relief  department,  in 
case  of  a  transfer  of  my  services  to  any  such  other 
company  during  membership  in  the  relief  fund."  That 
said  applicant,  if  he  passes  the  necessary  medical  ex- 
amination, and   is  approved  by  the  superintendent  of 
the  relief  department,  becomes  a  member  of  said  relief 
fund,  contributing  as  aforesaid  and  receiving  benefits 
in  the  manner  as  aforesaid.     That  the  said  associated 
companies,  in  addition  to  the  guaranty  as  aforesaid, 
supply  all  necessary  facilities  for  conducting  the  busi- 
ness of  said  relief  department,  at  their  own  expense, 
pay  all  of  the  operating  expenses  thereof,  take  charge 
of  the  funds  thereof,   pay  interest   thereon,  and   are 
responsible  for  their  safe-keeping.     That  said   relief 
department  is  managed  by  a  superintendent,  subject  to 
the  control  of  the  general  manager  of  the  said  Pennsyl- 
vania lines  west  of  Pittsburg,  medical  examiners,  and 
necessary  clerical  force.     That  in  addition  there  is  an 
advisory  committee,  consisting  of  said  general  manager, 
as  aforesaid,  who  is  ex  officio  a  member  and  chairman 
of  said  committee,  and  12  members,  one-half  of  whom 
are  chosen  by  said  companies,  and  the  other  half  by 
the  employees  of  said  companies,  who  are  members  of 
said  relief  fund.     That  said  advisory  committee  has 
general  supervision  of  the  operations  of  said  relief  de- 
partment,  and   holds   stated   meetings  once   in   three 


J 


156  RELIEF  ASSOCIATIONS.  Vol.  VII 

(N.  S.) 

Pittsburg,  &c.,  Ry.  Co.  v.  Cox. 

months  at  such  time  and  place  as  it  shall  determine, 
•and  shall  meet  at  other  times  at  the  call  of  the  general 
managfer  as  chairman.  That  if  during  the  period  prior 
to  the  1st  of  July,  1892,  or  during  any  one  of  the  suc- 
cessive periods  of  three  years  thereafter,  the  amount 
contributed  by  the  members  of  the  fund  and  received 
frbm  other  sources  should  not  be  sufficient  to  meet  the 
liabilities  incurred  for  such  period,  the  proper  company 
or  companies  in  whose  account  the  same  occurs  will 
pay  the  deficiency,  and  if  at  the  end  of  any  such  period 
there  should  be  a  surplus,  after  making  due  allowance 
for  liabilities  incurred  and  not  paid,  such  surplus  shall 
not  be  used  to  make  up  any  deficiency  in  any  other 
such  period,  but  shall  be  used  in  the  promotion  of  a 
fund  for  the  benefit  of  superannuated  members,  or  in 
some  other  manner,  for  the  sole  benefit  of  the  relief 
fund,  as  shall  be  determined  by  a  vote  of  two-thirds  of 
the  advisory  committee,  and  approved  by  the  board  of 
directors  of  the  associated  companies.  That,  during 
the  last  five  years  immediately  preceding  the  filing  of 
this  petition,  this  defendant,  under  its  guaranty  as 
aforesaid,  has  paid  into  said  fund,  for  the  benefit  of 
plaintiff  and  other  employees  of  the  defendant, 
the  sum  of  521,000,  in  addition  to  its  share  of  oper- 
ating expenses  of  said  department  and  interest  upon 
the  fund.  That  on  the  25th  day  of  October,  1892,  the 
said  plaintiff,  with  full  knowledge  of  all  the  foregoing, 
except  that  he  may  not  have  had  actual  knowledge  of 
the  payment  of  said  321,000,  made  his  voluntary  writ- 
ten application,  containing  the  stipulations  as  aforesaid, 
to  the  superintendent  of  said  relief  department,  for 
membership  in  the  first  class  of  said  relief  fund, 
agreeing  in  said  application  that  the  defendant  should 
apply  as  a  voluntary  contribution  from  his  wages,  75 
cents  per  month  for  tht  purpose  of  securing  to  him  the 
benefits  provided  for  in  the  regulations  for  a  member 
of  the  relief  fund  of  the  first  class,  and  further  agree- 
ing therein  that  the  acceptance  of  benefits  from  said 
relief  fund  for  injury  or  death  should  operate  as  a 
release  of  all  claims  for  damages  against  said  defendant 
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arising"  from  said  injury  or  death  which  could  be  made 
by  or  through  him,  and  that  he  or  his  legal  representa- 
tives would  execute  such  further  instrument  as  might- 
be  necessary  formally  to  evidence  such  acquittance. 
That  having  passed  the  medical  examiner's  examination, 
and  said  application  having  been  approved  by  the 
superintendent  of  said  relief  department,  the  said 
plaintiff,  on  the  1st  day  of  November,  1892,  became  a 
member  of  said  relief  fund,  contributing  as  aforesaid, 
and  entitled  to  the  benefits  provided  by  the  regulations 
of  said  relief  department  for  members  of  the  first  class. 
That  after  the  injuries  received  by  the  said  plaintiff, 
and  for  a  period  from  the  6th  day  of  May,  1893,  to 
June  30,  1894,  he  received  as  a  member  of  said  relief 
fund  the  benefits  to  which  he  was  entitled  for  his  inju- 
ries, amounting  to  S196.25,  with  full  knowledge  upon 
his  part  that  he  was  not  bound  to  accept  the  same,  but 
that  in  so  doing  he  released  the  said  defendant  company 
from  any  claim  for  damages  against  it  arising  from  the 
injuries  received  by  Jiim  on  or  about  the  6th  day  of 
3flay,  1893,  and  of  which  he  complains  in  his  petition  in 
this  action.  That  he  has  never  been  dismissed  from 
said  fund,  although  he  has  received  no  benefits  since 
the  30th  day  of  June,  1894,  pursuant  to  a  regulation  of 
said  department  which  provides  that,  if  the  member 
injured  brings  suit  against  his  employer  company  to 
recover  damages  for  the  injuries  on  account  of  which 
benefits  are  paid,  the  said  benefits  cease  until  such  time 
as  said  suit  is  discontinued  by  said  injured  member, 
when  payment  of  benefits  will  be  resumed.  Reply  to 
the  first  defense  was  interposed,  and  a  demurrer  to  the 
second.  This  was  overruled  by  the  common  pleas ; 
and,  upon  trial  on  the  pleadings,  issue  was  found  for 
defendant,  and  a  judgment  for  it  rendered.  The  cir- 
cuit court  reversed  that  judgment  for  error  in  over- 
ruling the  demurrer,  and  the  company  now  seeks  a 
reversal  of  the  latter  judgment. 

Chas.  Darlingion^  for  plaintiff  in  error. 
A /bert  A  ?id€rso?i  3.nd  W.  F.  Eltzroth,  for  defendant 
in  error. 


158  RELIEF  ASSOCIATIONS.  Vol.  VII 

(N.s.) 

Pittsburg,  &c.,  Ry.  Co.  v.  Cox. 

Spear,  J.  (after  stating-  the  facts).  The  ruling  of 
the  common  pleas  on  the  demurrer  is  assailed  on  the 
g-round  that  the  contract  set  up  is  invalid  because  (1)  it 
is  prohibited  by  the  act  of  April  2, 1890,  (87  Ohio  Laws, 
149),  '*for  the  protection  and  relief  of  railroad  employ- 
ees," etc.;  (2)  because  it  is  against  public  polic)^;  (3) 
for  want  of  mutuality  ;  and  (4)  for  want  of  considera- 
tion moving  from  the  company  to  Cox  for  the  agree- 
ment to  release  claims  for  damages.  In  support  of  the 
second  defense,  it  is  insisted  that  the  act  of  April  2, 
1890,  as  to  the  clauses  referred  to,  is  unconstitutional, 
because  it  strikes  down  the  voluntary  right  to  contract; 
that  the  contract  is  not  in  fact  against  public  policy, 
whether  declared  so  by  the  statute  or  not,  and  that  the 
mutual  beneficial  stipulations  and  averments  of  fact 
abundantly  show  both  mutuality  and  consideration. 

1.  It  would  be  a  needless  waste  of  eflfort  to  discuss 
the  constitutional  question  propounded,  unless,  upon  an 
examination  of  the  contract  and  the  statute,  it  shall  be 
found  that  such  a  contract  is  among  those  forbidden. 
First,  therefore,  we  give  attention  to  that  inquiry.  The 
part  of  the  statute  to  which  attention  is  directed  is  the 
following:  "And  no  railroad  companj',  insurance 
society  or  association  or  other  person  shall  demand, 
accept,  require  or  enter  into  any  contract,  agreement, 
stipulation  with  any  person  about  to  enter,  or  in  the 
employ  of  any  railroad  company  whereby  such  person 
stipulates  or  agrees  to  surrender  or  waive  any  right  to 
damages  against  any  railroad  company,  thereafter  aris- 
ing for  personal  injury  or  death,  or  whereby  he  agrees 
to  surrender  or  waive  in  case  he  asserts  the  same,  any 
other  right  whatsoever."  To  what  sort  of  a  contract 
does  this  language  apply  ?  It  is  to  be  assumed  that  the 
legislature  intended  to  confine  its  action  in  forbid- 
ding the  making  of  contracts  upon  subjects  in  them- 
selves lawful,  by  persons  sziz  jiiris^  to  such  contracts  as 
are  inimical  to  the  state, — that  is,  against  public  policy; 
for  the  right  to  contract  is  one  not  given  by  legislation, 
but  inherent,  necessarily  involved  in  the  ownership  of 
property,  and  as  a  primary  prerogative  of  freedom  (2 
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Whart.  Cont.  §  1061),  and  we  should  not  construe  the 
words  of  an  act  so  as  to  restrain  this  right,  where  the 
conflict  with  public  policy  is  not  clear,  unless  the  lan- 
guag-e  will  bear  no  other  construction.     As  to  the  first 
clause,   perhaps  it  is  sufficient  to  say  that  it  clearly 
appears  the  contract  does  not  come  within  the  terms 
of  the  inhibition,  for  the  reason  that  the  employee  does 
not  therein  a^ree  to  waive  a  right  to  damages  thereafter 
arising"  for  personal  injury  or  death.    He  agrees  simply 
that  he  will  elect,  after  the  injury  is  incurred,  which 
form  of  recompense  he  will  demand.     In  what  essential 
does  the  second  clause  differ  from  the  first?     It  is  the 
same,  in  eflFect,  as  though  it  should  be  worded,  *'or 
whereby,  in  case  he  asserts  his  right  to  sue  the  com- 
pany for  personal  injury  or  death,  he  agrees  to  surren- 
der or  waive  any  other  right  whatsoever."     He  may 
not  stipulate  that,   in  case  he  sues  the  company  for 
damages  for  personal  injury,   he  will  surrender  any 
other  right.    What  here  is  meant  by  the  term  *' right"  ? 
Does  it  mean  any  fanciful  claim   which  an  ingenious 
person  may  invent,  or  does  it  mean  a  tangible  legal 
right,  one  resting  on  contract  or  in  tort,  which  would 
be  recognized  and  enforced  by  law  ?     Common  sense 
would  say,  it  seems  to  us,  that  it  means  the  latter. 
This  leads  to  an  inquiry  as  to  the  character  of  the  right 
which  is  secured  to  an  employee  who  becomes  a  mem- 
ber of  the  "voluntary  relief  department,"  and  entitled 
to  the  benefits  of  the  "relief  fund."     If  the  contract 

• 

be  valid  it  gives  to  the  member  a  right,  in  case  of  disa- 
bility on  account  of  hurt  or  sickness,  to  receive  certain 
payments  from  the  relief  fund  so  long  as  the  disability 
continues ;  but,  as  a  condition  of  the  exercise  of  this 
rigrht,  and  as  a  modification  of  it,  the  member  must  dis- 
claim any  right  to  sue  the  company  in  whose  employ  he 
is  for  damages  arising  from  the  injury.  That  is,  the 
right  to  the  benefits  is  not,  by  the  terms  of  the  contract, 
an  absolute  right.  It  is,  at  best,  a  contingent  right ; 
and,  if  this  be  so,  then  it  is  not,  unless  the  stipulation 
is  to  be  overthrown  as  against  public  policy,  a  legal 
right,  after  the  party  has  elected  to  sue  the  company. 
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which  the  law  recog-nizes  and  will  enforce,  for  the  law 
will  not  enforce  as  an  ultimate  rig-ht  a  claim  which  rests 
upon  a  condition  which  is  repudiated  by  the  party  making" 
the  claim.  Perhaps  the  point  would  be  clearer  if  the 
party  had,  without  accepting-  benefits,  recovered  against 
the  company,  and  then  soug-ht  to  recover  also  the  bene- 
fits against  the  fund.  No  one  could  possibly  suppose, 
in  such  case,  that  his  right  to  recover  was  absolute,  or 
could  in  any  aspect  have  a  legal  existence,  or  become 
the  subject  of  a  waiver,  if  the  party's  own  contract  is 
to  be  observed.  This  for  the  reason  that  he  has  no 
other  right  to  surrender  or  waive,  because,  the  moment 
he  asserts  the  right  to  sue  the  company,  the  other, 
which  is  but  a  right  inchoate,  by  the  very  terms  of  the 
contract  which  gave  it  existence,  disappears.  And,  if 
the  right  is  not  an  absolute  one  in  the  one  case,  how 
can  it  be  in  the  other?  Putting  the  conclusion  in  a 
sentence,  the  second  inhibition  is  not  essentially  diifer- 
ent  from  the  first ;  it  is  but  an  extension  of  it.  That 
applies  only  to  waiver  of  aright  to  damages  arising  from 
personal  injuries  or  death ;  this  extends  to  all  rights 
whatsoever.  But,  in  any  case,  the  law  contemplates  a 
legal  right.  Taking  the  statute  as  a  whole,  the  con- 
tract inhibited  is  a  contract  which,  by  its  terms,  waives 
the  right  of  action  on  the  part  of  the  employee,  while 
the  contract  in  question  does  not  seek  to  waive  a  right 
of  action,  but  expressly  reserves  it,  and  only  gives  to 
his  election  of  remedies  made  after  the  injury  the  effect 
of  a  waiver  of  the  other  remedy.  To  deny  such  a 
right  would  be  to  deny  the  right  to  settle  controversies. 
The  law  favors  the  exercise  of  this  right ;  it  does  not 
disapprove  it.  The  contract  in  question  in  Railway  Co. 
V.  Spaugler,  44  Ohio  St.  471,  8  N.  E.  467,  is  of  a  class 
prohibited  by  this  statute.  In  that  case  it  was  held 
that  **the  liabilities  of  railroad  companies  for  injuries 
caused  to  their  servants  by  the  carelessness  of  other 
employees  who  are  placed  in  authority  and  control  over 
them  is  founded  upon  considerations  of  public  policy, 
and  it  is  not  competent  for  a  railroad  company  to  stipu- 
late  with  its  employees  at  the  time,  and  as  a  part  of 


Am.  &  Eng.  RELIEF  ASSOCIATIONS*  161 

R.  Cas. 

Pittsburg",  &c.,  Ry.  Co.  v.  Cox. 

their  contract  of  employment,  that  such  liability  shall 
not  attach  to  it."  We  think  the  contract  set  up  in  the 
answer  is  not  fairly  within  the  inhibitory  terms  of  the 
act,  when  reasonably  construed  ;  and  this  conclusion 
makes  it  unnecessary  to  consider  the  question  of  the 
unconstitutionality  of  the  statute. 

2.  Is  the  contract  itself  against  public  policy  ?  To 
be  so,  it  must,  in  some  manner,  contravene  public^ 
rig-ht  or  the  public  welfare.  It  must  be  shown  to  have 
a  mischievous  tendency,  as  regards  the  public.  And 
this  should  clearly  appear.  The  g^round  urg'ed  is  that 
it  tends  to  make  the  company  less  careful  in  the  opera- 
tion of  its  road  ;  in  other  words,  it  encourag^es  neg*li- 
gence.  And,  if  it  be  of  that  character,  then  it  would 
contravene  public  policy  and  be  void,  in  that  it  would 
have  a  tendency  to  induce  the  employment  of  men  less 
prudent  and  careful,  which  would  tend  to  endang'er  the 
property  and  the  lives  of  travelers,  as  well  as  of  its 
employees.  But  this  claim  arises,  we  think,  from  a 
misconception  of  the  contract, — in  assumingf  tHat,  by 
the  contract,  the  employee  releases  some  future  rigfht 
of  action  aguinsi  the  company.  On  a  previous  pag-e  we 
have  undertaken  to  show  that  such  is  not  the  case  ; 
that  there  is  no  waiver  of  any  cause  of  action  which 
the  employee  may  become  entitled  to,  and  that  it  is  not 
the  signing-  of  the  contract,  but  the  acceptance  of  bene- 
fits after  the  accident,  that  constitutes  the  release. 
When  that  occurs  he  is  not  stipulating-  for  the  future  ; 
he  is  but  settling-  for  the  past.  He  accepts  compensa- 
tion for  injury  already  received.  A  controlling-  dis- 
tinction between  Railway  Co.  v.  Spang-ler,  szipra,  and 
this  case,  is  that  in  that  case  the  party  bargained  away 
his  rig-ht  to  an  action  in  advance,  while  in  this  case  he 
retains  whatever  rig-ht  of  action  he  may  have  until 
after  knowledg-e  of  all  the  facts.  Then  he  elects  be- 
tween the  relief  fund  and  the  treasury  of  the  company, 
— between  a  relief  sure,  immediate,  and  continuous, 
and  one  depending^  upon  the  hazards  of  litigation,  and 
certain  to  be  delayed.  If  he  is  injured,  and  the  com- 
pany is  not  liable  (a  condition  which  follows  in  much 
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the  larger  proportion  of  the  accidents  to  employees  on 
railroads),  he  may  accept  the  benefit ;  if  the  company 
is  liable,  he  may  decline  benefits  and  sue.  How  can 
this  injuriously  affect  the  public  ?  Is  it  not,  on  the 
other  hand,  a  wise  and  humane  provision  for  many  of  a 
class  who,  without  it,  when  sick  or  injured,  would  be 
compelled  to  look  to  public  charity  for  aid  ?  And  does 
it  not  hold  out  an  incentive  to  faithful,  efficient  service, 
by  encouragfing  expectation  of  benefits  when  the  mem- 
ber becomes  superannuated,  and  encourage  economy 
and  thrift  by  laying  up  something  against  a  time  of 
need  ?  We  fail  to  see  how  the  contract,  taken  as  a 
whole,  encourages  the  employment  of  careless  men. 
Those  who  apply  for  membership  in  this  relief  fund 
must  not  be  over  45  years  of  age,  and  they  must  pass  a 
satisfactory  medical  examination.  Thus,  feeble  men, 
and  those  made  infirm  by  old  age,  are  likely  to  be  ex- 
cluded, and  a  class  of  active,  healthy  men  selected  for 
the  control  of  those  operations  of  the  road  that  require 
skill  and  care,  all  of  which  manifestly  has  a  tendency 
to  secure,  in  the  interest  of  the  public,  competent  serv- 
ice and  watchful  vigilance.  It  cannot  be  said  that  the 
beneficial  feature  of  the  contract  tends  to  make  the 
employee  less  careful,  and,  therefore,  is  inimical  to  the 
public  ;  for  to  do  so  would  be  to  condemn  the  whole 
theory  of  insurance,  and  especially  that  relating  to  fire 
and  accident.  Nor  is  the  contract  a  compulsory  one. 
It  is  entered  into  voluntarily.  If  the  employee  con- 
ceives it  to  be  for  his  interest  to  enter  the  relief  class, 
he  applies  for  the  privilege  ;  if  not,  he,  with  like  exer- 
cise of  his  own  judgment,  stays  out.  The  liberty  of 
contract,  being  one  of  those  rights  secured  by  our  con- 
stitution, is  not  to  be  restrained  upon  any  insufficient 
or  mere  fanciful  conceit  of  what  may  possibly  happen. 
The  citizen  who  is  std  juHs  has  a  right  to  make  a  con- 
tract beneficial  to  himself,  when  neither  immoral, 
fraudulent,  nor  illegal,  and  he  should  not  be  restrained 
in  the  exercise  of  such  right,  unless  the  public  welfare 
clearly  compels  it.  Nor  should  the  employment  of 
corporate  capital,  where  its  use  is  for  beneficial  pur- 
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poses,  be  interfered  with,  unless  the  public  welfare 
clearly  demands  such  interference.  If  the  laborer, 
having-  in  mind  the  future,  and  desiring-  to  provide 
against  a  condition  of  sickness  or  accident,  joins  a  bene- 
ficial association  having  insurance  features,  and  devotes 
a  portion  of  his  monthly  earning-s  to  that  purpose  ;  and 
if,  on  the  other  hand,  the  corporation,  actuated  by  a 
desire  to  advance  its  material  prosperity  by  attaching 
its  employees  the  more  firmly  to  its  interests,  and  by 
the  humane  purpose  of  contributing  from  its  earnings 
to  their  personal  welfare,  or  acting  from  any  other 
motive,  good  or  bad,  becomes  a  party  to  such  contract, 
and  renders,  in  effort  and  money,  valuable  assistance 
in  effecting  its  beneficial  purposes, — why  should  the 
law  assume,  unreasonably  and  arbitrarily,  to  deny  the 
exercise  of  these  rights  ?  We  think  it  should  not,  and 
we  fail  to  perceive  how  the  contract  in  question  contra- 
venes any  interest  of  the  public.  Contracts  similar  in 
every  essential  particular  have  been  sustained  by  the 
courts  of  Pennsylvania,  Maryland,  Indiana,  Iowa,  and 
Nebraska.  Grafts.  Railroad  Co.,  8  Atl.  206;  John- 
son V.  Railroad  Co.,  163  Pa.  St.  127,  29  Atl.  854; 
Ringle  V.  Railroad  Co.,  164  Pa.  St.  529,  30  Atl.  492; 
Puller  V.  Association,  67  Md.  433,  10  Atl.  237  ;  Leas 
V.  Pennsylvania  Co.  (Ind.  App.)  37  N.  E.  423 ;  Donald 
V.  Railway  Co.  (Iowa)  61  N.  W.  971  ;  Railroad  Co.  v. 
Bell,  44  Neb.  44,  62  N.  W.  314.  See,  also,  Owens  v. 
Railroad  Co.  (Cir.  Ct.  S.  D.  Ohio  ;  opinion  by  Sage, 
J.)  35  Fed.  715 ;  Martin  v.  Railroad  Co.  (Cir.  Ct.  D. 
W.  Va.)  41  Fed.  125 ;  Otis  v.  Pennsylvania  Co.  (Cir. 
Ct.  D.  Ind.)  71  Fed.  136 ;  Shaver  r.  Pennsylvania  Co. 
(Cir.  Ct.  N.  D.  Ohio  ;  opinion  by  Ricks,  J.)  71  Fed. 
931 ;  Bailey,  Mast.  Liab.  480  ;  Railroad  Co.  v.  Bryant, 
9  Ohio  Cir.  Ct.  332  ;  and  Griffith  v.  Earl  of  Dudley, 
L.  R.  9  Q.  B.  357. 

3.  Nor  is  the  contract  void  for  want  of  mutuality, 
nor  for  lack  of  consideration.  Moved  thereto  by  the 
stipulations  of  the  employee  members,  the  company  as- 
sumes the  obligation  to  take  charge,  in  part,  of  the 
administration  of  the  association,  to  pay  all  its  opera- 
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ting-  expenses,  to  take  care  of  its  funds,  pay  interest 
thereon,  and  be  responsible  for  their  safe-keeping",  and 
to  make  appropriations  to  supply  any  deficiencies.  The 
promises  are  concurrent  and  obligatory  upon  both. 
Both  promise  and  both  pay  in  consideration  of  promises 
and  payment  by  the  other,  and  the  fact  that  third  per- 
sons are  interested  does  not  impair  the  force  of  the 
obligation.  If  these  stipulations  do  not  supply  con- 
sideration, it  would  be  difficult  to  frame  such  as  would; 
and,  there  being  express  assent  to  the  terms  of  the 
contract  by  both  parties,  the  element  of  mutuality  in 
not  wanting.  The  law  upon  this  subject  in  Ohio  is 
too  well  established  to  need  elaboration.  Judy  v. 
Louderman,  48  Ohio  St.  562,  29  N.  E.  181.  See,  also. 
Leas  V.  Pennsylvania  Co.,  snpra^  and  Otis  v.  Pennsy^l- 
vania  Co.,  supra. 

Our  conclusion  is  that  the  contract  set  up  is  not  in- 
terdicted by  the  statute,  and  that  it  is  neither  against 
public  policy  nor  void  for  want  of  mutuality  or  con- 
sideration. Judgment  of  the  circuit  court  reversed, 
and  that  of  the  common  pleas  affirmed. 
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V. 

Kelly's  Adm'x'. 

{Court  of  Appeals  of  Kentucky y  fan.  21,  iSg/,) 

Killing  of  Employee — Exemplary  Damages — Constitutional  Pro- 
vision.*— Where  a  state  constitution  provides  that  "Whenever  the 
death  of  a  person  shall  result  from  an  injury  inflicted  by  neg-ligence 
or  wrongful  acts,  then,  in  every  such  case,  damages  may  be  recov- 
ered for  such  death  from  the  corporations  and  persons  so  causing* 
thesame.'*  The  word  'damages'  is  used  in  its  broadest  sense,  and 
includes  all  varieties  of  damages  known  to  the  law,  punitory  as 
well  as  compensatory. 

Killing  of  Employee — Measure  of  Damages — Instructions. — In  an 
action  against  a  railway  company  to  recover  for  the  wrongful  death 
of  an  employee,  an  instruction  as  to  the  measure  of  damages, 
authorizing  the  jury  to  compensate  his  estate  for  the  destruction  of 
his  power  to  earn  money,  under  all  the  evidence  in  the  case  is 
proper. 

Exemplary  Damages — Negligence  of  Employees — Liability  of  Mas- 
ter.— Where  an  employee  of  a  railway  company  is  killed  through 
the  gross  neglect  of  the  managing  agents  at  the  place  of  such  kill- 
ing, the  fact  that  the  negligence  was  that  of  the  agents  of  such 
company  does  not  prevent  the  recovery  of  exemplary  damages  from 
such  company. 

Killing  of  Employee — Presence  of  Wife  and  Children  at  Trial. — In 
such  action  the  plaintiff,  the  wife  of  the  deceased,  is  entitled  to  be 
present  during  the  trial  of  her  case,  and  may  be  accompanied  by 

Exemplary  Damages.* — See  3  Rap.  &  Mack's  Digest  944  ;  see,  also, 
notes  30  Am.  &  Eng.  R.  Cas.  579 ;  41  Id.  132 ;  Atchison,  etc.,  R.  Co. 
I'.  Chamberlain  (Okl.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  698;  Louis- 
ville, etc.,  R.  Co.  V.  Kingham,  Id.  401 ;  Atlanta,  etc.,R.  Co.  v.  Keeny, 
(Ga.)  Id.  305;  Tremont  v,  French  (Neb.),  4  Id.  365;  Louisville,  etc., 
R.  Co.  V.  Jackson,  (Ky.)  Id.  437;  Gulf,  etc.,  R.  Co.  v.  Compton, 
(Tex.)  44  Am.  &  Eng.  R.  Cas.  637;  International,  etc.,  R.  Co.  v, 
McDonald,  42  Id.  211;  Kansas  City,  etc.,  R.  Co.  v,  Daugherty, 
(Tenn.)  45  Id.  69;  Tomlinson  v,  Wilmington,  etc.,  R.  Co.,  107  N. 
Car.  327,  47  Am.  &  Eng.  R.  Cas.  620,  n.  622 ;  Alabama,  etc.,  R.  Co.  v. 
Hill,  90  Ala.  71 ;  47  Am.  &  Eng.  R.  Cas.  500,  n.  512 ;  Louisville,  etc., 
R.  Co.  2/.  Wolf e,  (Ind.)  47  Am.  &  Eng.  R.  Cas.  630;  Gulf,  etc.,  R. 
Co.  V.  Reed,  48  Am.  &  Eng.  R.  Cas.,  423,  n.  428 ;  Ensley  v.  Chewn- 
ing,  93  Ala.  24,  50  Am.  &  Eng.  R.  Cas.  46  ;  Florida,  etc.,  R.  Co.  v. 
Hirst,  (Fla.)  52  Id.  409 ;  Samuels  v,  Richmond,  etc.,  R.  Co.,  32  S. 
^r.  493,  52  Am.  A  Eng.  R.  Cas.  315,  n.  323;  Citizens,  etc.,  R.  Co.  v, 
WiUaby,  (Ind.)  58  Id.  485. 
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her  children  or  other  members  of  her  family,  but  evidence  that  her 
intestate  left  children  is  properly  excluded. 

Death  by  Wrongful  Act — Negligence — Evidence. — In  an  action  to 
recover  for  the  death  of  an  employee  of  a  railway  company  throug-h 
the  neg'ligence  of  the  company,  where  the  rig-ht  of  action  was  based 
upon  the  neg'lig'ence  of  the  company  and  its  agents  in  operating-  its 
train  it  is  not  error  to  exclude  evidence  that  the  conductor  and  engin- 
eer through  whose  forgetf  ulness  the  death  was  caused  were  experi- 
enced and  competent  men,  and  that  they  were  members  of  certain 
orders  and  brotherhoods  which  would  have  brought  about  a  strike  of 
the  defendant's  employees  if  such  conductor  and  eng-ineer  had  been 
discharged  without  proof  of  their  incompetency  and  unfitness,  as  no 
charge  was  made  of  negligence  in  the  employment  or  retention  of 
the  agents  in  chare-e  of  the  train. 

Life  Tables — Evidence — Admissibility.* — In  such  action  it  was  not 
error  to  permit  the  plaintiif  to  introduce  Wiggles  worth's  Life 
Tables,  as  published  in  volume  3,  p.  xii.,  of  Bush's  Reports,  in 
determining  the  probable  duration  of  the  life  of  the  deceased,  nor 
was  it  error  to  permit  them  to  be  introduced  after  all  of  the  testi- 
mony had  been  closed  and  the  witnesses  dismissed,  where  it  is  not 
shown  that  the  defendant  had  witnesses  to  contradict  or  explain 
them. 

Appeal  from  Jefferson  county  circuit  court.  Af- 
firmed, 

Lyttleton  Cooke^  for  appellant. 

Matt  O'Doherty  and  R.  C  Davis,  for  appellee. 

Du  Relle,  J.  The  appellee,  Mary  Kelly,  sought 
to  recover  of  appellant  $30,000,  on  account  of  the  loss 
of  the  life  of  her  husband  and  intestate,  James  Kelly, 
who  was  an  express  messeng-er  on  one  of  the  appel- 

lant's  trains.  Appellee  allegfed  in  her  pe- 
tition that  James  Kelly  was  an  employee  in 
the  service  of  the  Adams  Express  Company,  and  while 
in  the  service  of  said  company,  and  traveling  in  a  car 
belonging  to  it,  forming  a  part  of  a  certain  train  which 
was  being  run  and  operated  by  the  appellant  over  the 
lines  of  its  railroad,  the  defendant,  its  agents  and  ser- 
vants, did,  by  and  through  their  gross  negligence  and 
wrongful  acts,  cause  said  train  to  collide  with  another 
of  said  defendant's  trains  on  its  line  of  railroad,  with 
great  force  and  violence,  whereby,  through  the  gross 
negligence  and  wrongful  acts  of  defendant  and  its  said 

*Life  Todies.— See  notes  19  Am.  &  Eng-.  R.  Gas.  176 ;  5  Am.  & 
Eng.  R.  Gas.,  N.  S.,  361. 
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ag-ents  and  servants,  the  life  of  said  James  Kelly  was 
then  lost  and  destroyed,  to  the  appellee's  damages  in 
the  sum  of  $30,000.  The  jury,  upon  the  instructions 
of  the  trial  court,  returned  a  verdict  against  appellant 
for  $12,500,  upon  which  judgment  was  entered.  To 
reverse  that  judgment,  this  appeal  is  prosecuted. 

The  statements  of  the  answer  as  to  the  circum- 
stances under  which  Kelly's  life  was  lost  are  substan- 
tially in  accordance  with  the  evidence  in  the  case.  The 
answer  is  as  follows  :  "The  defendant,  the  Louisville 
&  Nashville  Railroad  Company,  for  answer  to  the 
plaintiff's  petition,  admits  that  on  and  prior  to  the 
28th  day  of  September,  1893,  the  plaintiff's  intestate, 
James  Kelly,  was  an  employee  in  the  service  of  the 
Adams  Express  Company,  and  while  in  the  service  of 
said  express  company,  and  while  traveling  in  a  certain 
car,  forming  at  the  time  a  part  of  a  certain  train,  to 
wit,  train  No.  23,  which  was  being  run  and  operated 
by  the  servants  of  this  defendant  over  its  railroad,  said 
train  did  collide,  at  a  point  near  and  south  of  Hazel 
Patch,  in  Laurel  county,  Ky.,  with  another  train  of 
defendant,  to  wit,  train  No.  30,  and  which  was  coming 
north  on  its  said  line  of  railroad  ;  and  that  the  life  of 
the  said  James  Kelly  was  then  and  there  lost  and  de- 
stroyed. Defendant  further  says  that  the  engines  and 
cars  constituting  each  of  said  trains  were  in  good  or- 
der and  condition,  as  were  also  its  roadbed  and  track  ; 
and  that  its  agents  and  servants  were  well-tried  men, 
and  fully  competent  to  fill  their  respective  positions  on, 
and  to  discharge  their  respective  duties  in  the  con- 
duct, management,  and  operation  of,  said  trains.  De- 
fendant further  says,  however,  that  when  its  train  No. 
23,  on  which  the  said  James  Kelly  was  employed,  and 
on  which  he  was  traveling  as  aforesaid,  reached  the 
town  of  Livingston,  which  is  a  station  on  its  said  rail- 
road, about  six  or  seven  miles  north  of  Hazel  Patch, 
the  conductor  and  engineer  of  said  train  each  received  a 
written  order  from  its  agent  (who  was  duly  authorized 
to  issue  said  order)  to  meet  and  pass  at  Hazel  Patch 
the  train  with   which  the  train  they  were  in  charge  of 
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collided ;  but  that  instead  of  obeying-  said  order  by- 
stopping'  train  No.  23,  which  they  were  in  charg-e  of, 
and  waiting  at  Hazel  Patch  until  the  other  train,  to 
wit.  No.  30,  arrived  at  that  place,  they  forgot  said 
order,  and  ran  the  train  they  were  in  charge  of  by  and 
south  of  said  station  of  Hazel  Patch,  and  thereby 
brought  about  the  collision  by  which  the  said  James 
Kelly  lost  his  life.  Defendant  says  that  in  selecting* 
and  employing  said  conductor  and  eng-ineer  who  w^eire 
in  charg-e  of  said  train  No.  23,  and  whose  forgetful ness 
of  orders  brought  about  the  collision,  it  took  every  care 
and  used  every  precaution  within  its  power  to  select 
and  employ  men  who  were  thoroughly  competent  and 
reliable  in  every  respect ;  that  the  conductor  and  en- 
g-ineer of  said  train  had  each  been  in  its  service  for 
many  years,  and  had  proven  themselves  fully  compe- 
tent in  every  respect  to  manage  and  operate  said  train 
.  successfully,  but,  through  some  unaccountable  lapse 
of  memory  on  their  part,  they  each  forgot  said  order, 
and  instead  of  stopping  said  train  No.  23  at  Hazel 
Patch,  to  there  meet  and  pass  train  No.  30  with  which 
it  collided,  they  ran  the  said  train  No.  23  beyond  and 
south  of  said  Hazel  Patch ,  and  thus  brought  about  the 
collision  between  the  two  trains,  as  aforesaid,  and 
thereby  caused  great  loss  to,  and  inflicted  great  dam- 
age upon,  this  defendant.  Wherefore  defendant  says 
that,  while  it  admits  that  said  collision  was  caused  or 
brought  about  by  the  forgetfulness  or  negligence  of  its 
servants  who  were  in  charge  of  and  operating  its  said 
train  No.  23,  it  denies  that  it  has  been  g-uilty  of  any 
g-ross  or  willful  negligence  whereby  the  life  of  plaint- 
iff's intestate  was  lost  or  destroyed,  and  denies  that 
the  plaintiff  has  been  damaged  in  the  sum  of  thirty 

thousand  dollars,  or  in  any  other  sum  exceeding 

dollars." 

The  accident  occurred  on  September  28,  1893,  after 
the  adoption  of  the  new  constitution,  but  before  the 
adoption  of  section  6  of  chapter  1  of  the  Kentucky 
Statutes.  No  common-law  action  survived  to  the  per- 
sonal representative  of  the  deceased.     Givens  v.  Rail- 
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way  Co.,  89  Ky.  234,  12  S.  W.  257.  The  only  law 
under  which  this  action  could  be  maintained  was 
therefore  to  be  found  in  section  241  of  the  present  con- 
stitution, and  .sections  1  and  3  of  chapter  57  of  the 
^General  Statutes. 

Section  241  of  the  present  constitution  is  as  follows  : 
***  Whenever   the   death   of   a  person   shall 
result  from  an  in  jury  inflicted  by  negflig-ence  »io"fT*D»nlie8- 
or  wrong-ful  acts,  then,  in  everj^  such  case,  plJiy/g^^^^^^^^ 
^damag^es  may  be  recovered  for  such  death 
from  the  corporations  and  persons  so  causing  the  same. 
Until  otherwise  provided  by  law,  the  action  to  recover 
•such  damag-es  shall  in  all  cases  be  prosecuted  by  the 
personal  representative  of  the  deceased  person.     The 
general  assembly  may  provide  how  the  recovery  shall 
:go,  and  to  whom  belong* ;  and  until  such  provision  is 
made,  the  same  shall  form  part  of  the  personal  estate 
of  the  deceased  person." 

Sections  1  and  3  of  chapter  57  of  the  General  Stat- 
utes are  as  follows  : 

**  Section  1.  If  the  life  of  any  person  not  in  the 
employment  of  a  railroad  company  shall  be  lost  in  this 
commonwealth  by  reason  of  the  neglig^ence  or  careless- 
ness of  the  proprietor  or  proprietors  of  any  railroad, 
or  by  the  unfitness,  or  neg'lig'ence,  or  carelessness  of 
their  servants  or  agents,  the  personal  representative  of 
the  person  whose  life  is  so  lost  may  institute  suit  and 
recover  damages  in  the  same  manner  that  the  person 
himself  might  have  done  for  any  injury  where  death 
-did  not  ensue." 

**  Sec.  3.  If  the  life  of  any  person  or  persons  is  lost 
or  destroyed  by  the  willful  neglect  of  another  person 
or  persons,  company  or  companies,  corporation  or  cor- 
porations, their  agents  or  servants,  then  the  widow, 
heir,  or  personal  representative  of  the  deceased,  shall 
have  the  right  to  sue  such  person  or  persons,  compan}'^ 
or  companies,  corporation  or  corporations,  and  recover 
punitive  damages  for  the  loss  or  destruction  of  the  life 
aforesaid." 

These  sections  have  been  held  not  to  be  repealed  by 
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section  241  of  the  constitution  in  so  far  as  the  right  of 
the  widow  to  bring*  an  action  in  her  own  name  for  will- 
ful neg"ligence,  causing  the  death  of  her  husband,  was. 
concerned  (Edmondson  r.  Railroad  Co.  [Ky.],  28  S. 
W.  789),  and  in  so  far  as  concerned  the  right  of  the 
widow  and  children  of  the  deceased  to  the  share  of  the 
recovery  given   them    by  chapter   57  of  the  General 
Statutes  (Wright  v.  Woods'  Adm'r  [Ky.],  27  S.  W. 
979).     In  the  case  last  referred  to,  in  an  opinion  by 
Judge  Lewis,  the  conclusion  was  practically  reached 
that,  except  in  the  provision  of  section  241  of  the  con- 
stitution '*  that  the  general  assembly  may  provide  how 
the  recovery  shall  go,  and  to  whom  belong,  and,  until 
such  provision  is  made,  the  same  shall  form  part  of  the 
personal  estate  of  the  deceased  person,"  there  was  not 
even  a  seeming  inconsistency  between  the  statute  and 
the  constitution,  but  that  section  241  could  be  fairly  in- 
terpreted as  giving  cumulative  or  additional   pov^'er, 
right,  or  remedy  in  addition  to  the  power,  right,  or 
remedy  given  by  chapter  57.     The  court  said  in  that 
case  :     "  There  being  no  express  declaration  by  those- 
who  framed  the  constitution  to  therebj'^  repeal  section 
3,  c.  57,  Gen.  St.,  section  241  cannot,  according  to  a 
well-settled  rule  of  construction,  be  regarded  a«  having 
so  operated,  unless  there  is  absolute  inconsistency  be- 
tween the  two.     Peyton  v.  Mosely,  3  T.  B.  Mon.  80  ; 
City  of  Henderson  v.  Lambert,  8  Bush,  607  ;  Courtney 
V.  Louisville,  12  Bush,  419.     And,  though  they  may 
be  seemingly  incompatible   or   contradictory,   still,   if 
they  can  both  be  enforced,  the  latter  will  not  be  held 
to  repeal  the  former,  unless  there  is  reason  to  conclude 
it  was  so  intended.     Elizabethtown  Si  P.  R.  Co.   zv 
Trustees  of  Elizabethtown,  Id.  233.     On  the  contrary, 
if  section  241  can  be  fairly  interpreted  as  merely  giving 
cumulative  or  additional  power,  right,  or  remedy,  it  is 
not,   within   the   meaning   of   the   constitution,   incon- 
sistent with  section  3,  c.  57,  Gen.  St.,  and  both  may 
be   upheld.     Gorham   v,    Luckett,  6   B.    Mon.    146." 
The  court  there  decided  that  the  adoption  of  section 
241  of  the  constitution  did  not  take  away  from  the 
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widow  and  children  of  a  person  killed  by  willful  negli- 
ffence  the  preference  that  already  existed  under  section 
3,  c.  57,  Gen.  St,  But  the  petition  in  this  case  was 
evidently  drawn,  and  so  conceded  by  counsel,  under 
section  241  of  the  new  constitution,  and  it  will  be  con- 
sidered from  that  standpoint.  It  will  therefore  be 
unnecessary  to  consider  the  question  whether,  by  the 
denial  in  the  answer  of  willful  neg^lig^ence  on  the  part  of 
the  appellant,  the  defective  averments  of  the  petition, 
supposing-  it  to  have  been  drawn  under  section  3  of 
chapter  57  of  the  General  Statutes,  were  cured,  and  an 
issue  made  under  that  section  upon  the  question  of 
willful  negligence. 

It  is  very  earnestly  and  with  great  ingenuity  con- 
tended by  counsel  for  appellant  that  section  241  pro- 
vides merely  for  compensatory  damages,  and  that  it 
was  error  to  instruct  the  jury  that  they  might  give 
exemplar  J"  damages  if  they  found  appellant  had  been 
guilty  of  gross  neglect.  This  contention  is  based  upon 
a  construction  of  the  language  "damages  may  be  re- 
covered for  such  death,"  limiting  the  word  ' 'damages "^ 
to  pure  compensation  ;  and  appellant  relies  very  much 
upon  various  definitions  which  he  cites  of  the  word 
''damages."  These  definitions  do  not,  however,  fully 
sustain  his  contention,  for  in  many  of  them  no  rule  is 
given  for  the  estimation  of  damages,  and  in  several  of 
them  the  idea  is  expressed  of  satisfaction  for  a  wrong 
or  injury.  Worcester  defines  the  word  as  "the  indem- 
nity or  pecuniary  satisfaction  awarded  for  an  injury." 
Definitions  of  this  class  would  clearly  include  all  kinds 
of  damages  which  might  be  awarded  for  an  injury  and 
we  think  as  used  in  section  241  of  the  constitution,  the 
word  is  used  in  its  broadest  sense,  and  includes  all 
varieties  of  damages  known  to  the  law.  No  limitation 
is  put  upon  it  so  far  as  we  have  been  able  to  find  in  any 
other  part  of  the  constitution.  In  other  words,  we  are 
of  opinion  that  the  convention  intended  to  extend  the 
common-law  right  of  action  to  recover  both  compensa- 
tory and  exemplary  damages  for  injuries  not  resulting 
in  death  to  cases  in  which  death  ensued  ;  and  a  verv 
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forcible  arg^ument  in  favor  of  this  construction  is  found 
in  section  54  of  the  constitution,  where  it  is  provided 
that  "the  gfeneral  assembly  shall  have  no  power  to  limit 
the  amount  to  be  recovered  for  injuries  resulting"  in 
death  or  for  injuries  to  person  or  property  J"  It  seems 
evident  that  this  denial  of  power  to  the  legislature  to 
limit  the  amount  of  recovery  would  hardly  have  been 
inserted  if  the  intent  of  section  241  was  to  place  a  limit 
upon  the  amount  of  recovery.  It  is  well  settled  in  this 
state  that,  for  injuries  not  resulting  in  death,  exempla- 
ry damages  could  be  recovered  where  the  negligence 
causing  the  injury  was  gross.  "The  civil  law  affirms 
the  existence  of  three  degrees  of  negligence, — slight, 
ordinary,  and  gross.  The  distinction  between  these 
degrees  of  negligence  has  been  repeatedly  recognized  in 
the  courts  of  common  law  ;  *  *  *  the  term  'negli- 
gence' including  all  its  grades."  Shear.  &  R.  Neg.  § 
16.  "This  is  a  common-law^  proceeding  to  recover 
damages  for  a  personal  injury  not  resulting, in  death, 
and  punitive  dam^iges  were  recoverable  if  the  proof 
showed  that  the  company  failed  to  use  such  diligence 
in  keeping  its  railroad  bridge  in  repair  as  careless  and 
inattentive  persons  usually  exercise  in  the  prosecution 
of  business  of  like  character.  The  absence  of  slight 
care  in  the  management  of  a  railroad  train  is  gross 
negligence."  Railroad  Co.  v.  Herrick,  13  Bush,  127. 
See,  also,  Railroad  Co,  v.  Dentzel's  Adm'r  (Ky.)  14  S. 
W.  958.  In  this  conclusion  we  are  confirmed  by  the 
opinion  in  Railroad  Co.  v.  Case's  Adm'r,  9  Bush,  737, 
passing  upon  sections  1  and  3  of  chapter  57  of  the 
General  Statutes.  Section  1  gave  a  right  of  action 
only  where  the  death  of  a  person  not  in  the  employment 
of  a  railroad  company  was  caused  by  the  negligence  of 
the  owners,  their  agents,  etc.  Section  3  gave  the  right 
of  action  for  the  loss  of  life  by  willful  neglect,  a  statu- 
tory variety  of  negligence  not  known  to  the  common 
law,  and  provided  that  the  widows  heir,  or  personal 
representative  of  the  deceased  person  shall  have  the 
right  to  sue  and  recover  punitive  damages.  We  thus 
find  the  first  section  providing  for  the  recovery  of  dam- 
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ages,  and  the  third  providing-  for  the  recovery  of  puni- 
tive damag-es,  from  which  it  is  plain  that  the  legislature 
did  not  use  the  word  "damag-es"  in  the  first  section  in 
its  unqualified  meaning,  so  as  to  include  punitive  dam- 
ages, as  provided  for  in  the  third  section;  and  the  court 
said  :  ''Considering-  the  entire  act,  it  seems  to  us  that 
punitive  damag-es  are  allowable  only  in  cases  of  willful, 
neglect. ' ' 

Appellant's  contention  is,  to  some  extent,  based  upon 
the  theory  that  what  are  called  ''exemplary  damages" 
are  not  awarded  as  compensation  to  the  injured  party, 
but  as  a  punishment  to  the  wrongdoer.     This  court,  in 
the  case  of  Chiles  v.  Drake,  2  Mete.  (Ky.)  146,  decided 
otherwise.     The  contention    was  there  made  that  as, 
under  the  constitution,  no  one  could  be  punished  twice 
for  the  same  offense,  only  compensatory  damages  could 
be  recovered  where  the  act  causing  the  injury  was  also 
punishable  under  the  penal   law.     This  court  in  that 
case  said:    "This  argument  is  evidently  based  on  a 
misconception  of  the  meaning  of  the  expression  'puni- 
tive damag-es,'  contained  in  the  act.     The  act  author- 
izes a  recovery  of  punitive  damages  for  the  injury  sued 
for.     The  plaintiff  is  authorized  to  recover  damag-es - 
for  the  injury  sustained,  and  those  damages  are  to  be 
vindictive,  or,  in  other  words,  they  are  to  be  punitive. 
The  recovery  is  for  the  loss  sustained,  but  the  damag-es 
to  be  allowed  therefor  are  to  be  exemplary.     This  is. 
the  sense  in  which  the  word  'punitive'   has  been   fre- 
quently used  by  this  court,  and  is  evidently  the  sense 
in  which  it  was  used  by  the  legislature.     'Punitive,' 
'vindictive,'  and  'exemplary'  damag-es  are  all  synony- 
mous terms.     It  will  hardly  be  contended  that  a  plaintiff" 
cannot  recover  vindictive  damages  in  an  action  for  an  as- 
sault and  battery,  committed  with  circumstances  of  ag- 
gravation, although  the  defendant  might  be  indicted  for 
the  same  offense.  The  recovery  in  one  case  is  for  private 
injury,and  in  the  other  the  punishment  is  inflicted  for  pub- 
lic wrong.  Vindictive  damages  operate,  it  is  true,  by  way 
of  punishment ;  but  they  are  allowed  as  compensatory 
{or  the  private   injury  complained,  of  in  the  action.- 
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They  are  allowed  because  the  injury  has  been  increased 
by  the  manner  it  was  inflicted.  *  *  *  Every  recov- 
ery for  a  personal  injury,  with  or  without  vindictive 
damagfes,  operates  in  some  degfree  as  a  punishment,  but 
it  is  a  punishment  which  results  from  the  redress  of  a 
private  wrong-,  and  does  not,  therefore,  violate  either 
the  meaning-  or  spirit  of  the  constitution." 

It  is  further  arg"ued  that  the  gfeneral  assembly,  when, 
in  pursuance  of  section  241,  it  adopted  section  6  of 
chapter  1  of  the  Kentucky  Statutes,  gcive  a  leg-islative 
construction  of  that  section  of  the  constitution  by  insert- 
ing* in  section  6  the  words:  "And,  when  the  act  is 
willful  or  the  neglig-ence  is  g'ross,  punitive  damag-es 
may  be  recovered."  The  act  was  passed  in  pursuance 
of  the  constitutional  provision,  and  we  do  not  think  the 
legislature  thereby  intended  to  do  anything*  except  de- 
clare the  meaning-  of  the  constitutional  provision,  and 
make  provision,  as  permitted  by  that  section,  as  to  how 
the  recovery  should  g-o,  and  to  whom  it  should  belong-. 

The  instructions  g-iven  were  as  follows:  ''Gentle- 
men of  the  Jury  :  It  will  be  your  duty  in  this  case  to 
find  for  the  plaintiff  in  such  sum  as  you  may  believe 
from  the  evidence  will  reasonably  and  fairly  compensate 
the  estate  of  James  Kelly  for  the  destruction  of  the 

power  of  James  Kelly  to  earn  money  ;  and  if 

-liSiTC  •? Els**  y^^  shall  find  from  the  evidence  that  the 
Afes-iBstrietioofl.  death   of  James   Kelly  was  caused  by  the 

g'ross  neg-ligfence  of  the  defendant,  its  ag-ents 
or  employees,  then  you  may,  in  your  discretion,  find  in 
favor  of  the  plaintiff  such  a  further  sum  as  punitive  or 
exemplary  damag-es  as  you  may  believe  from  all  the  evi- 
dence that  you  have  heard  in  the  case  is  right  and  prop- 
er, not  exceeding,  however,  in  all,  the  sum  of  thirty 
thousand  dollars,  the  amount  claimed  in  the  petition.** 
By  gross  negligence  is  meant  the  failure  to  observe 
slight  care.  It  is  urged  that  the  instructions  were 
erroneous  in  fixing  compensatory  damages  to  be  recov- 
ered by  appellee,  in  that  the  jury  was  instructed  to 
award  such  sum  as  would  reasonably  and  fairly  com- 
pensate the  estate  of  James  Kelly  for  the  destruction  of 
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the  power  of  James  Kelly  to  earn  money,  and  in  that 
this  instruction  commanded  the   jury  to  take,  as  the 
measure  of  damag-es,  the  gross  annual  earning's  of  the 
intestate  for  the  full  period  of  his  expectation  of  life. 
We  do  not  think  this  objection   well  taken.     The  jury 
were  instructed  to  compensate  his  estate  for  the  de- 
struction of  his  power  to  earn  money,  under  all  the  evi- 
dence in  the  case.     This  would  have  authorized   them, 
had  they  assumed  that  appellee's  intestate  would  remain 
during"  the  balance  of  his  life  in  the  same  employment, 
and  at  no  hig*her  wages,  than  he  was  then  receiving,  to 
deduct  from  the  gross  earnings  during  his  life  expect- 
ancy such  expenses  as  he  might  incur  when  absent  from 
home  and  his  living  expenses  ;  but  we  do  not  think  that 
the  jury  were  required  to  assume  that  a  young  man  of 
28,  in  excellent  health,   would  necessarily   have  no  in- 
crease at  any  time  during  his  life  in  his  earning  capacity. 
It  has  been  recently  held  by  this  court  that  the  rule 
contended  for  by  appellant  was  not  the  law  in  Kentucky. 
In  the  case  of  Railroad  Co.  v.  Lang's  Adm'r  (Ky.)  38 
S.  W.  503,  it  was  contended  that  the  jury  should  have 
been  instructed  to  award  the  probable  net  earnings  of 
the  deceased,  to  be  ascertained  by  deducting  from  the 
gross  amount  the  cost  of  his  living.     Said  the  court  in 
that  case  :  "  This  measure  of  damages  has  been  adopted 
by  some  of  the  courts  of  this  country,  but  has  never 
been  followed  by  this  court.     The  loss  sustained  is  the 
power  of  the  intestate  to  earn  money,  etc.;  and,  if  the 
rule  contended  for  is  sustained,  then  it  follows  that  the 
representative  of  one  who  has  been  wrongfully  or  neg- 
ligently killed  can  recover  no  compensation  if  his  nec- 
essary or  reasonable  expenditures  exceed  his  earnings, 
and  the  value  of  human  life  made  to  depend  upon  the 
money  the  injured  party  could   have  made.      One  so 
young  as  not  to  be  able  to  labor  could  recover  nothing 
if,  as  contended  by  the  appellant,  his  ability,  or  rather 
power,  to  earn  money  at  the  time  of  his  death,  is  alone 
to  be  considered.     This  young  man,  at  the  time  of  the 
accident,  was  eighteen  years  of  age,  earning  as  much 
as  one  dollar  per  day,  with,  according  to  the  mortality 
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tables,  the  probability  of  living  many  years  ;  and  it  is 
the  earning"  power  of  the  deceased,  extended  to  the 
probable  duration  of  his  life,  that  is  the  measure  of 
damages.  This  court  has  always  approved  instructions 
as  to  the  measure  of  damages  that  authorized  the  jury 
to  consider  the  age  of  the  intestate,  his  capacity  to  earn 
money,  and  the  probable  duration  of  his  life.  The  en- 
tire question,  without  any  other  specific  instruction  on 
the  subject  of  the  power  to  earn  money,  was  left  to  the 
jury,  with  results  that  are  less  harmful  to  the  wrong- 
doer, and  we  think  more  satisfactory  to  the  court,  than 
the  rule  contended  for  by  learned  counsel.  While  the 
question  as  to  the  measure  of  damages  has  been  often 
made  before  this  court,  there  is  only  one  case  (outside 
of  the  general' instruction  as  to  compensation)  in  which 
it  has  been  decided,  and  that  is  Railroad  Co.  v.  Morris* 
Adm'x  (Ky.)  20  S.  W.  539.  The  court  there  declined 
to  require  the  jury  to  deduct  the  living  expenses  of  the 
deceased,  as  it  would  be  embarking  upon  a  sea  of  specu- 
lation almost  without  limit.  We  are  not  disposed  to 
modify  or  vary  the  rule  in  regard  to  the  measure  of 
damages  so  long  adopted  by  this  court,  and  must,  there- 
fore, aflSrm  the  judgment." 

Nor  do  we  think,  even  if  the  jury  had,  by  the  instruc- 
tions, been  limited  to  the  giving  of  compensation  for 
the  destruction  of  Kelly's  power  to  earn  money,  that 
the  verdict  in  this  case  would  necessarily  be  set  aside 
as  excessive. 

It  maj'^  be  remarked,  in  reference  to  the  objection 
urged  to  that  part  of  instruction  No.  1  which  relates  to 
compensatory  damages,  that  instructions  were  oflFered 
by  appellant  directing  the  jury  to  find  compensatory 
damages,  and  defining  such  damages  as  "the  value  of 
the  power  of  the  decedent  to  earn  money  had  he  not 
been  killed."  In  Railroad  Co.  v.  Graham's  Adm'r 
(Ky.)  34  S.  W.  229,  this  court  held  that  there  was  no 
difference  between  the  effect  of  the  phrase  used  in  the 
instruction  offered  by  appellant  and  the  effect  of  the 
phrase  used  in  the  instruction  given,  namely,  such  sum 
as  "  will  reasonably  and  fairly  compensate  the  estate 
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of  James  Kelly  for  the  destruction,  of  the  power  of 
James  Kelly  to  earn  money.  V  Appellant  cannot  there- 
fore complain  of  the  giving*  of  that  part  of  the  instruc- 
tion. 

It  is  further  contended  on  behalf  of  appellant  that  no 
exemplary  damag"es  can  be  recovered  in  an  action 
a^inst  a  corporation  when  the  corporation 
was  in  no  wise  responsible  for  the  act.  It  *!!fJJn7e?eVoi^ ** 
is  admitted  in  the  authorities  cited  on  this  {"iJy  Jf'titlr! 
question  by  appellant  that  there  is  a  conflict 
of  authority ;  but  .the  general  rule,  as  laid  down  in 
Shearman  and  Red  field  on  the  Law  of  Negligence 
(section  749),  is  relied  on.  The  rule  is  there  stated  as 
follows:  '* In  general,  it  may  be  said  that  exemplary 
damages  cannot  be  allowed  against  a  master  for  the 
mere  negligence  of  his  servants,  however  gross,  if  he 
is  personally  free  from  fault,  and  has  maintained  per- 
sonal supervision  over  them."  But  we  do  not  think 
the  rule  thus  laid  down  is  applicable  to  the  case  of  a 
corporation  through  the  gross  neglect  of  whose  manag- 
ing agents  at  the  place  of  injury  the  damage  was 
caused.  Mr.  Sutherland  lays  down  the  rule  that,  if  a 
servant  commits  a  tort  in  his  master's  service  in  the 
exercise  of  his  employment  or  agency,  it  is  deemed,  at 
least  for  the  purpose  of  compensation  for  an  injury,  as 
the  act  and  tort  of  the  master.  He  says,  further  (side 
page  750) :  *'  The  same  doctrine  applies  where  a  corpo- 
ration is  the  principal,  and  the  employment  in  the 
course  of  which  the  servant  commits  the  tort  is  within 
the  scope  of  the  corporate  powers.  In  their  appropriate 
sphere,  corporations  incur  liability  under  the  same  con- 
ditions as  private  persons.  They  may  thiis  be  guilty 
of  assault  and  battery,  slander  and  libel,  malicious 
prosecution,  false  imprisonment,  and  fraud.  *  *  *  " 
Side  page  751:  *' There  is  a  legal  unity  of  principal 
and  agent  as  well  in  respect  to  the  tortious  as  the 
rightful  acts  of  the  latter  done  in  the  course  of  his 
employment.  This  identity  of  master  and  servant  in- 
volves the  necessary  consequence  that  the  master  is 
responsible  in  damages  for  the  wrongful  acts  of  the 

7  (N.  s.)  A.  &  E.  R.  Cas.— 12 


178  .  DEATH  BY  WRONGFUL  ACT.  Vol.  VII 

(N.  S.) 

Louisville  &  N.  R.  Co.  v.  Kelly's  Adm'x. 

servant  done  within  the  scope  of  his  employment,  to 
the  extent  of  full  compensation  ;  but  there  is  some  divi- 
sion of  judicial  opinion  as  to  the  basis  of  the  master's 
liability  for  exemplary  damages."  And  what  seems  to 
us  the  better  doctrine  as  applied  to  corporations  is  laid 
down  in  1  Harris,  Dam.  Corp.  pp.  296,  297,  §  249  (see, 
also,  Redf.  Rys.  [3d  Ed.]  510,  and  Bass  v.  Railroad 
Co.,  36  Wis.  450) :  "  Doctrine  of  Exemplary  Damag^es 
as  Applied  to  Corporations.  The  doubt  which  has 
existed  heretofore  of  the  liability  of  a  corporation  to 
exemplary  damages,  the  same  as  a  private  individual,  it 
does  seem,  should  be  dispelled  when  we  consider  their 
manner  of  transacting*  their  business.  It  has  been  held 
that  while  the  g^eneral  doctrine  g'overning'  the  relations 
of  master  and  servant  prevails  yet  the  master  is  not 
liable  in  vindictive  or  exemplary  damag-es  resulting" 
from  the  act>>  of  the  servant.  The  mistake,  it  seems, 
has  occurred  by  the  misapplication  of  the  rule.  The 
doctrine  as  laid  down  by  Metcalf ,  Jr.,  to  be  true  and 
correct,  that  the  act  of  servant  is  not  the  act  of  master, 
either  in  leg-al  intendment  or  effect,  unless  the  master 
personally  directs  or  subsequently  adopts  it,  may  be 
true  as  an  abstract  principle  of  law  g-overning-  the  g'en- 
eral  relations  of  master  and  servant;  but,  when  the 
rule  is  to  be  applied  to  corporations,  there  is  an  obvious 
difference.  The  courts  have  deemed  it  proper  to  apply 
the  rule  g'overningf  master  and  servant  to  this  class  of 
cases.  In  that  class  of  cases  there  are  two  persons, — 
the  master  and  the  servant.  It  is  different  in  the  case 
of  a  corporation.  Whether  it  be  public,  municipal,  or 
private,  it  is  that  invisible,  intang^ible,  and  artificial 
person  created  by  law,  and  made  sui  juris.  It  is  com- 
posed of  officers,  agents,  and  servants.  They  are  the 
corporation.  Without  them  there  is  no  corporation. 
They  are  the  head,  the  brains,  the  mouth,  the  tong-ue, 
and  the  hands  of  it.  It  thinks,  speaks,  and  acts  by  and 
throug'h  them,  and  in  no  other  way,  and  by  no  other 
means.  The  body  corporate  or  politic  is  composed  of 
these  members  as  one  whole,  not  merely  invisible,  but 
indivisible.  Then  the  act  of  one  is  the  act  of  the  body 
corporate, — the  act  of  all, — if  acting  at  the  time  within 
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the  scope  of  the  corporate  powers.  If  a  person  becomes 
a  wrong-doer  by  the  improper  use  of  his  tong-ue  or 
his  hands,  the  whole  body  is  liable  and  answerable  * 
therefor.  Its  active  members  are  the  component  parts 
of  the  body,  each  to  perform  its  appropriate  functions. 
Then,  if  the  act  of  one  is  the  ax:t  of  the  corporation, 
the  rule  or  measure  of  exemplary  damag-es,  in  a  proper 
case,  must  apply  to  a  corporation  with  all  the  force 
that  it  applies  to  a  natural  person  under  like  circum- 
stances. Where  is  a  reason  for  such  immunity  as 
exempts  a  corporation  from  the  severest  measure  of 
daraag'es?" 

Another  objection  urged  by  appellant  is  that  the 
court  overruled  appellant's  motion,  made  before  the 
jury  was  impaneled,  and  before  trial  was 
commenced,  to  have  the  children  of  the  ap-miiB^ofEm. 
pellee  and  her  intestate  removed  from  the  t}ff/»7/cwXi^ 
court  room,  and  kept  out  of  same  during*  the**''^*'- 
trial,  the  children  being*  infants  of  tender 
years.  This  objection  is  based  upon  a  number  of  cases* 
in  which  it  was  held  that  it  is  reversible  error  to  admit 
testimony  in  such  cases  informing  the  jury  that  the 
plaintiff  had  infant  children  dependent  upon  him  for 
support,  and  that,  consequently,  those  injuries  involved 
the  comfort  of  his  family.  Waiving*  the  question  of 
whether  the  action  of  the  court  before  the  jury  was 
impaneled,  and  before  the  trial  was  commenced,  can 
constitute  a  reversible  error,  we  are  clearly  of  the 
opinion  that  the  appellee,  as  matter  of  right,  was  en- 
titled to  be  present  during  the  trial  of  her  case,  and 
that  she  might  be  accompanied  by  her  children  or  other 
members  of  her  family.  Evidence  offered  by  appellee 
to  show  that  her  intestate  left  children  v^as  properly 
excluded  by  the  trial  court. 

A  further  contention  on  behalf  of  appellant  is  that 
the  trial  court  erred,  greatly  to  the  prejudice  of  the 
appellant,  in  refusing  to  permit  it  to  intro- 
duce evidence  to  show  the  fact  that  the  con-  Jgl!!'|J',J''*„'JJl^* 
ductor  and  engineer  through  whose  forget-  Brueice. 
fulness  the  accident  occurred  were  members 
of  certain  orders  and  brotherhoods  of  conductors  and 
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eng-ineers,  and  that  if  appellant  had  undertaken  to  dis- 
charge either  of  them  from  its  employ  previous  to  the 
accident  without  being  able  to  show  that  they  were 
incompetent  or  unfit  for  their  positions,  it  would  have 
led  to  a  strike  of  the  trainmen  in  its  service,  and  in- 
flicted damag-e  upon  appellant  and  upon  the  public  at 
large.  We  see  no  error  in  the  exclusion  of  this  testi- 
mony, nor  in  the  exclusion  of  evidence  that  the  conductor 
and  engineer  were  experienced  men,  and  had  proven 
themselves  fully  competent  in  every  respect  to  manag-e 
and  operate  said  train  successfully.  We  do  not  think 
such  evidence  was  relevant  to  any  issue  in  the  case. 
The  appellee's  right  of  action  was  based  upon  the  neg^- 
ligence  of  the  appellant  and  its  ag-ents  in  operating  the 
train,  and  no  charge  was  made  of  negligence  in  the 
employment  or  retention  of  the  agents  in  charge  of  the 
train. 

A  further  objection  urged  is  that  the  court  permitted 
appellee  to  introduce  Wigglesworth's  Life  Tables,  as 
published  in  volume  3,  p.  xii.,  of  Bush's  Reports.     As 

shown  in  the  case  of  Railroad  Co.  v.  Lan|0[-'s 
LifeTibiw-  Adm'r,  S2ii>ra^  "this  court  has  always  ap- 
libiiity.  proved  instructions    as   to  the  measure  of 

damages  that  authorized  the  jury  to  consider 
the  age  of  the  intestate,  his  capacity  to  earn  money,  and 
the  probable  duration  of  his  life,"  and  has  frequently 
decided  that  these  tables  were  competent  evidence. 
Railroad  Co.  v.  Mahoney's  Adm'r,  7  Bush,  238 ;  Greer 
V.  Railroad  Co.  (Ky.)  21  S.  W.  649.  See,  also,  5  Am. 
&  Eng.  Enc.  Law,  67.  Nor  is  the  fact  that  they  were 
permitted  to  be  introduced  after  the  testimony  had 
been  closed  on  both  sides,  and  the  witnesses  discharged, 
error  to  the  prejudice  of  appellant,  as  it  is  not  any- 
where shown  that  appellant  had  witnesses  by  whom  ta 
contradict  or  explain  this  evidence,  and  the  trial  court 
would  have,  doubtless,  granted  it  time  had  application 
been  made  to  obtain  such  witnesses.  Wherefore  the 
judgment  must  be  aflSrmed,  with  damages. 
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Central  Raii^road  and  Banking  Co.  et  al. 

v. 
Wright,  ComptroIvIvEr  General,. 

{Supreme  Court  of  the  United  States y  Nov,  jo,  i8g6. 

Taxation— Construction    of   Charter. — In  an    act   amending    the 
-charter  of  a  railway  company  there  was  a  provision  that  **the  said 
railroad,  and  the  appurtenances  of  the  same  shall  not  be  subjected 
to  be  taxed  higher  than  one-half  of  one  per  centum  upon  its  annual 
net  income,  and  no  municipal  or  other  corporation  shall  have  power 
to  tax  the  stock  of  said  company,  but  may  tax  any  property,  real  or 
personal,  of  the  said  company,  within  the  jurisdiction  of  said  cor- 
poration in  the  ratio  of  taxation  of  like  property.*'    Heldy  that  the 
first  clause  of  such  provision  was  intended  as  a  limit  upon  state 
taxation  ;  the  second,  as  a  prohibition  upon  the  powers  of  munici- 
palities to  tax  the  shares  of  stock  held  by  its  citizens ;  the  third,  as 
an  express  permission  to  municipalities  to  tax  any  property  of  the 
company  within  their  jurisdiction  for  local  purposes  ;  and  that  such 
power  of  municipalities  to  tax  the  company  is  not  aflFected  by  the 
fact  that  the  counties  did  not  become  municipalities  until  subsequent 
to  the  passage  of  the  act. 

Appeal  from  the  circuit  court  of  the  United  States 
for  the  Southern  District  of  Georgia. 

This  was  an  intervening*  petition  filed  by  William  A. 
Wright,  comptroller  general  of  the  state  of  Georgia, 
praying  that  the  receivers  of  the  Central  Railroad  & 
Banking  Company,  appointed  in  a  suit  for  the  fore- 
closure of  a  mortgage  to  the  Farmers'  Loan  &  Trust 
Company,  be  required  to  pay  him  certain  taxes  said  to 
be  due  by  the  corporation,  lor  the  j'^ear  1891,  upon  its 
property  in  diflFerent  counties  and  cities  upon  the  line 
^f  its  road  in  the  state  of  Georgia,  which  taxes  were 
claimed  to  be  a  lien  upon  the  property  of  the  road. 

The  taxes  were  assessed  in  pursuance  of  certain  acts 
of  the  general   assembly,   passed   in    1889  and   1890, 
•^thorizing  counties  and  cities  to  tax  railroad  property, 
^"C  taxes  were  levied  upon  the  railroad  and  appurte- 
nances of  that  portion  of  the  Central  Railroad  between 
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Savannah  and  Macon,  and  included  no  other  property  of 
the  company.  The  defendants  claim  the  taxes  to  be 
invalid,  upon  the  ground  that  the  railroad  and  its  appur- 
tenances over  that  part  of  the  line  from  Savannah  to 
Macon  were  subject  only  to  a  taxation  of  one-half  of  1 
per  cent,  upon  the  net  annual  income  of  the  road,  and 
that  the  acts  of  1889  and  1890,  in  so  far  as  they  author- 
ized the  taxation  of  its  property  by  counties  and  other 
municipalities,  impaired  the  obligation  of  the  orig-inal 
contract  of  the  state  contained  in  its  charter,  and  were, 
therefore,  void. 

The  circuit  court  was  of  opinion  that  the  taxes  were 
properly  levied,  and  made  a  decree  for  their  payment 
by  the  receivers,  and  from  that  decree  the  corporation 
and  its  receivers  appealed  to  this  court. 

A.  /?.  iMzuton,  for  appellants. 
J.  M.  Terrell^  for  appellee. 

Mr.  Justice  Brown,  after  stating  the  facts  in  the 
foreg'oing-  languag^e,  delivered  the  opinion  of  the  court. 

This  case  raises  the  question,  frequently  presented 
to  this  court,  of  the  power  of  a  state  to  impose  upon  a 
corporation  a  tax  not  provided  for  or  contemplated,  nor 
yet  expressly  forbidden,  in  its  orig-inal  charter. 

The  defendant  corporation  was  chartered  in  1833 
(Laws  Ga.  1833,  p.  246)  under  the  name  of  the  Central 
Railroad  &  Canal  Company,  *'for  the  purpose  of  open- 
ing a  canal  or  railroad  communication  from  the  city  of 
Savannah  to  the  interior  of  the -state."  The  seventh 
section  declared  that  *' the  said  canal  or  railway,  and 
the  appurtenances  of  the  same,  shall  not  be  subjected 
to  be  taxed  higher  than  an  half  per  cent,  upon  its- 
annual  net  income."  On  December  14,  1835,  the  gene- 
ral assembly  passed  an  amendatory  act  (Laws  1835,  p. 
217),  under  which  the  road  was  constructed,  changing- 
the  name  to  the  Central  Railroad  &  Banking  Company, 
and  giving  it  certain  banking  powers  and  privileges. 
The  eighteenth  section  of  this  act  provided  that  **the 
said  railroad,  and  the  appurtenances  of  the  same  shall 
not  be  subjected  to  be  taxed  higher  than  one-half  of 
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one  per  centum  upon  its  annual  net  income,  and  no 
municipal  or  other  corporation  shall  have  power  to  tax 
the  stock  of  said  company,  but  may  tax  any  property, 
real  or  personal,  of  the  said  company,  within  the  juris- 
diction of  said  corporation  in  the  ratio  of  taxation  of 
like  property." 

No  other  act  affecting"  the  question  at  issue  was 
passed  until  1889,  when  the  general  assembly  pro- 
vided a  gfeneral  system  of  taxation  of  railroad  property 
in  each  of  the  counties  of  the  state  through  which 
the  railroads  ran,  and  required  the  various  compa- 
nies to  make  annual  returns  to  the  comptroller  general, 
under  the  oath  of  the  president  or  chief  executive  of- 
ficer, and  enacted  that  they  should  be  subjected  to  tax- 
ation in  every  county  through  which  their  roads  might 
pass.  Other  sections  of  the  act  provided  how  the 
amounts  should  be  assessed  and  paid,  and  the  manner 
of  issuing  execution  in  the  event  they  were  not  paid. 

By  another  act,  approved  December  24,  1890,  rail- 
road companies  were  subjected  to  taxation  upon  their 
property  located  in  the  different  towns  and  cities  of  the 
state. 

By  reason  of  the  fact  that  all  of  the  property  and  ef- 
fects of  the   Central   Railroad   &   Banking  Company 
were  in  the  hands  of  receivers,  appointed  by  the  circuit 
court  of  the  United  States,  under  certain  bills  filed  to 
foreclose  a  mortgage  to  the  Farmers'   Loan  &  Trust 
Company,  the  comptroller  general  was  unable  to  col- 
lect such  taxes  by  the   ordinary   process  of  levy  and 
sale,  and  therefore  filed  his  petition   against  such  re- 
ceivers, praying  that  they  might  be  required  to  pay 
him  the  taxes.     Under  the  acts   of  1889  and  1890  the 
corporation  made  the  returns   required,  and  paid  such 
taxes  as   were  assessed  upon  those  parts  of  its  prop- 
erty which   were  admitted  to  be  subject  to  taxation, 
but  contended  that,   as  to   its  original   line   between 
Savannah  and  Macon,  it  could  not  be  taxed,  either  by 
the  state  or  by  its  municipalities,  at  a  greater  rate  than 
one-half  of  1  per  cent,  upon  its  net  annual  income. 
In  section  18  of  the  act  of  1835,   above  cited,  there  is 
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an  express  prohibition  aguinst  the  municipal  taxation  of 
the  "stock"  of  the  company,  and  an  express  permis- 
sion to  tax  any  ''property"  of  the  company  within  the 
jurisdiction  of  the  corporation.  The  real  question  is 
whether  these  two  clauses  can  be  reconciled,  and  each 
g-iven  its  proper  effect.  The  position  of  the  railroad 
company,  in  this  connection,  is  that  the  railroad  and  its 
appurtenances  may  not  be  taxed,  either  by  the  state  or 
by  municipalities  or  counties,  at  a  greater  rate  than 
one-half  of  1  per  cent,  upon  its  net  annual  income  ; 
that,  this  amount  having  been  paid,  the  power  to  tax 
the  railroad  and  its  appurtenances  has  been  exhausted  ; 
that  the  permission  given  the  municipalities  to  tax  the 
property  of  the  company  applies  only  to  such  property 
as  is  not  included  in  the  term  "railroad  and  appurte- 
nances," and  must  have  been  intended  to  include  such 
property  as  the  corporation,  by  virtue  of  its  banking- 
powers,  could  purchase  or  might  receive  in  satisfac- 
tion of  debts.  It  is  further  contended  that  the  prohi- 
bition of  the  taxation  of  the  stock  applies  equally  to  the 
property  represented  by  the  stock. 

In  support  of  this  contention  we  are  cited  to  certain 
decisions  holding  that  a  tax  upon  the  "property"  of  a 
railway  company  is  within  the  prohibition  of  a  tax 
upon  the  "stock"  of  the  company  ;  in  other  words, 
that  a  tax  upon  the  property  is  a  tax  upon  the  stock. 
In  examining  these  cases,  however,  it  will  be  found 
that  the  words  "stock,"  or  "capital  stock,"  were  used 
in  the  sense  of  the  "capital,"  the  "plant,"  or  the 
"propert}'^"  of  the  company,  and  not,  as  in  this  statute, 
in  the  sense  of  "stock,"  or  "shares  of  stock,"  as  dis- 
tinguished from  the  property  of  the  company.  Thus, 
in  Rome  R.  Co.  v.  Mayor,  etc.,  of  Rome,  14  Ga.  275, 
there  was  an  attempt  made  to  levy  a  tax  upon  the  prop- 
erty of  the  Rome  Railroad  Company  within  the  cor- 
porate limits  of  the  city  of  Rome.  There  was  a  pro- 
vision in  the  charter  that  the  "stock"  of  the  company 
should  "not  be  liable  to  any  tax,  duty  or  imposition 
whatever,  unless  such,  and  no  more,  as  is  now  in  the 
banks  of  this  state."     The  tax  was  held  to  be  invalid. 
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As  it  appeared  in  this  case  that  a  certain  part  of  the 
stock  of  the  company,  which  was  on  deposit  in  the 
bank,  was  expressly  permitted  to  be  taxed,  it  was  ap- 
parent that  the  word  **stock"  was  used  in  the  sense  of 
'*property,"  and  that  the  money  of  the  company  on 
deposit  in  the  banks  was  intended  to  be  distinguished 
from  its  other  property. 

So,  also,  in  State  v.  Hood,  15  Rich.  Law,  177,  a 
charter  of  a  railroad  company  exempting-  the  *'stock" 
of  a  railroad  company  from  taxation  was  held  also  to 
exempt  its  ''gross  income,"  as  the  income  was  only  an 
accessory  of  the  stock,  which  was  an  aggregate  of  the 
property  and  effects  of  the  corporation. 

Indeed,  the  general  tenor  of  the  authorities  is  to  the 
effect  that,  where  there  is  a  general  exemption  of  the 
stock  or  capital  stock  of  a  corporation,  without  other 
explanatory  words,  the  exemption  applies  equally  to 
the  property  of  the  corporation  represented  by  its 
shares  of  stock.  Gordon  v.  Mayor,  etc.,  5  Gill,  231  ; 
Mayor,  etc.,  of  Baltimore  v.  Baltimore  &  O.  R.  Co.,  6 
Gill,  288;  State  v.  Cumberland  &  P.  R.  Co.,  40  Md. 
22;  President,  etc.,  of  the  Town  of  Connersville  v. 
Bank  of  Indiana,  16  Ind.  105  ;  Town  of  New  Haven  v. 
City  Bank  of  New  Haven,  31  Conn.  106 ;  Railroad 
Co.  V.  Shacklett,  30  Mo.  550.  And  in  Central  Rail- 
road &  Banking  Co.  v.  Georgia,  92  U.  S.  665,  it  was 
held  by  this  court  that,  in  view  of  the  eighteenth  sec- 
tion of  the  act  of  1835,  the  state  itself  could  not  tax  the 
property  of  the  Central  Railroad  &  Banking  Companj'^ 
between  Savannah  and  Macon  beyond  one-half  of  1  per 
cent,  upon  its  annual  net  income,  notwithstanding 
that,  in  1872,  it  had  become  consolidated  with  the 
Macon  4&  Western  Railroad  Company,  whose  charter 
did  not  possess  such  immunity  from  taxation. 

The  only  embarrassment  in  the  case  arises  from  a 
decision  of  the  supreme  court  of  Georgia  in  the  case  of 
Ordinary  of  Bibb  Co.  r.   Central  Railroad  &  Banking 
Co.,  40  Ga.  646.     It  appeared  in  this  case  that  the  ordi- 
nary of  Bibb  county   endeavored  to  levy  a  tax  upon  the 
property  of  railroad  companies  having  their  termini  in 
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Macon,  and  it  was  submitted  to  the  judg-e  of  the  Macon 
circuit  to  decide  whether,  under  its  charter,  the  com- 
pany could  be  taxed  for  county  purposes,  or  was  liable 
for  any  other  tax  than  one-half  of  1  per  cent,  upon  its. 
annual  net  income.  The  judgfe  held  that  so  much  of 
the  property  as  was  necessary  and  proper  for  sustain- 
ing* the  railroads  was  exempt  from  the  county  tax,  but 
that  such  of  its  real  estate  as  was  not  improved  and  in 
use  was  subject  to  be  taxed  until  it  was  improved  and 
used  for  railroad  purposes.  Both  parties  appealed  to 
the  supreme  court  of  the  state. 

The  headnote  of  the  case  in  that  court  indicates  the 
rulings  of  the  court  to  have  been  that  all  the  property  of 
the  company  that  was  necessary  and  proper  for  laying", 
building",  and  sustaining*  the  railroad  constituted  a  part 
of  its  capital  stock,  and  was  not  liable  to  be  taxed  in 
any  other  manner  than  was  specified  in  its  charter  ;  but 
that  any  other  property  owned  by  the  company,  which 
was  not  necessary  for  that  purpose,  might  be  taxed  by 
the  county  or  other  corporation  in  the  ratio  of  taxation 
of  like  property.  The  statement  of  the  headnote,  how- 
ever, is  not  borne  out  by  an  examination  of  the  opinions. 
The  court,  which  then  consisted  of  three  members, 
was  unanimous  in  reversing*  the  judgment  of  the  court 
below,  but  each  g*ave  a  different  reason  for  his  opinion. 
Mr.  Justice  Warner,  who  delivered  the  first  opinion* 
held  that  the  stock  of  the  company  consisted  of  its. 
capital,  invested  in  such  property  as  was  necessary  and 
proper  for  conducting  its  business,  and  was  not  liable 
to  be  taxed  in  any  other  manner  than  was  specified  in 
the  charter,  either  by  the  state  or  by  the  county  corpo- 
ration ;  but  that  any  other  property  owned  by  it,  which 
was  not  necessary  and  proper  for  railroad  purposes, 
might  be  taxed  in  the  ratio  of  taxation  of  like  property. 
Mr.  Justice  McCay  concurred  upon  the  ground  that, 
under  the  laws  of  Georgia  as  they  then  existed,  no 
county  tax  could  be  collected  upon  any  property  not 
taxed  by  the  state  ;  that,  although  the  state  had  ex- 
pressly reserved  the  right  to  authorize  municipal  and 
other  corporations  to  tax  for  local  purposes  the  prop- 
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erty  of  the  company,  it  had  not  by  any  law  been,  as- 
yet,  conferred  on  the  counties.  Chief  Justice  Brown, 
on  the  other  hand,  held  that,  although  the  state  had 
relinquished  her  rig-ht  of  taxation  beyond  a  percentag^e 
upon  the  income,  the  company  had  expressly  agreed 
that  a  municipal  or  other  corporation  might  tax  any 
property  of  the  company  within  its  jurisdiction  ;  that 
such  property  was  not  limited  to  such  as  the  company 
might  have  purchased  in  payment  of  debts,  and  the 
like,  which  was  not  appurtenant  to  the  road  ;  but  that 
the  municipal  corporation  through  which  the  road  ran 
might  tax  any  of  its  property,  real  or  personal,  in  the 
ratio  of  taxation  imposed  on  any  other  like  property. 
But  he  was  further  of  opinion  that  that  power  had  not 
been  exercised  as  to  any  part  of  the  property  of  the 
company  not  subject  to  a  state  tax,  that  the  county  was 
only  authorized  to  levy  a  percentage  on  the  state  tax, 
and  that,  as  the  state  was  not  authorized  to  levy  a  tax 
upon  the  road  and  its  appurtenances,  and  none  such  had 
been  levied,  there  was  no  state  tax  upon  which  the 
county^  could  assess  a  percentage. 

If  the  opinion  of  Mr.  Justice  Warner  had  been 
the  opinion  of  the  court,  it  would  have  been  difficult  ta 
avoid  the  conclusion  that  this  was  a  construction  of  the 
charter  which  would  have  been  binding  upon  the  fed- 
eral court,  as  it  held,  in  effect,  that  the  law  taxing  the 
property  of  the  railroad  impaired  the  obligation  of  the 
contract  contained  in  the  charter.  But  his  opinion  was 
not  the  opinion  of  the  court,  but  of  only  one  of  its  three 
members.  The  opinion  of  the  court  was,  simply,  that 
the  action  of  the  court  below  should  be  reversed  for 
reasons  in  which  no  two  of  its  members  concurred. 

As  our  attention  has  not  been  called  to  any  later  case 

in  the  supreme  court  of  the  state  of  Georgia  which 

gives  a  different  construction  to  the  charter  of   this 

road,  we  consider  ourselves  at  liberty  to  deal  with  the 

question  presented  in  this  case  as  an  original  one  to 

which  the  supreme  court  of  the  state  has  not  given  an 

answer. 

In  this  aspect,  we  can  have  no  doubt  whatever  of  the 
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power  of  municipalities  to  do  exactly  what  the  charter 
authorized  them  to  do,  namel}',  to  tax  any  property, 
real  or  personal,  of  the  company  within  the  jurisdiction 
of  the  corporation,  in  the  ratio  of  taxation  of  like  prop- 
ertj\  While,  as  above  stated,  the  word  "stock"  has 
sometimes  been  held  to  include  the  property  of  the 
corporation  represented  by  its  stock,  this  is  true  only 
when  the  context  does  not  require  a  different  con- 
struction. The  distinction  was  clearly  stated  by  Chief 
Justice  Waite  in  Railroad  Cos.  v,  Gaines,  97  U.  S. 
697,  in  which  the  charter  of  a  railroad  company  pro- 
vided that  *'the  capital  stock  of  said  company  shall  be 
forever  exempt  from  taxation,  and  the  road,  with  all 
its  fixtures  and  appurtenances,  including-  workshops, 
machinery  and  vehicles  of  transportation,  shall  be  ex- 
empt from  taxation  for  the  period  of  twenty  years  from 
the  completion  of  the  road  and  no  longer."  It  was 
insisted  by  the  road  that  the  term  *' capital  stock" 
must  be  held  to  sig-nify  the  property  purchased  there- 
with and  represented  thereby,  and  that  it  necessarily 
followed  that  the  perpetual  exemption  of  the  stock 
from  taxation  extended  to  such  propert3^  and  that  full 
effect  might  be  given  to  the  charter  by  exempting  for 
a  limited  period  such  property  as  was  purchased  or 
constructed  with  money,  not  constituting  a  part  of  the 
fund  subscribed  by  the  corporators,  but  borrowed  pur- 
suant to  the  power  which  the  charter  conferred  upon 
the  company.  In  delivering  the  opinion  of  the  court, 
Mr.  Chief  Justice  Waite  said  that  there  were  un- 
doubtedly manj'^  cases  to  be  found,  in  this  and  other 
courts,  where  it  had  been  held  that  an  exemption  of 
the  capital  stock  from  taxation  was  equivalent  to  an 
exemption  of  the  property  into  which  the  capital  had 
been  converted.  But,  in  all  these  cases,  the  question 
had  turned  upon  the  effect  to  be  given  to  the  term 
*'capital,"  or  ''capital  stock,"  as  used  in  the  particular 
charter  under  consideration,  and  that,  when  the  prop- 
erty had  been  exempted  by  reason  of  the  exemption  of 
the  capital,  it  had  been  because,  taking  the  whole  char- 
ter together,  it  was  apparent  that  the  legislature  so 
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intended.  **  Thus,  the  capital  stock  of  a  bank  usually 
consists  of  money  paid  in  to  be  used  in  banking-,  and 
an  exemption  of  such  capital  stock  from  taxation  must 
almost  necessarily  mean  an  exemption  of  the  securities 
into  which  the  money  had  been  converted  in  the  regfular- 
course  of  a  banking*  business.  And,  in  general,  an 
exemption  of  capital  stock,  without  more,  may,  with 
great  propriet3%  be  considered,  under  ordinary  circum- 
stances, as  exempting  that  which,  in  the  legitimate 
operations  of  the  corporation,  comes  to  represent  the 
capital."  It  was  held,  however,  that  in  that  particular 
case  it  could  not  have^  been  understood  that  the  prop- 
erty was  to  represent  the  capital  for  the  purposes  of 
taxation,  and  that  such  property  was  taxable  under  the 
original  charter  at  the  expiration  of  20  years  from  the 
completion  of  the  road. 

The  same  construction  was  given  to  a  similar  provi- 
sion of  the  charter  of  the  Cairo  &  Pulton  Railroad 
Company  in  Railroad  Co.  v.  Loftin,  98  U.  S.  559.  So, 
in  Bank  of  Commerce  v.  Tennessee,  104  U.  S.  493, 
where  a  bank  was  required  to  **  pay  to  the  state  an  an- 
nual tax  of  one-half  of  one  per  cent,  upon  each  share  of 
apital  stock,  in  lieu  of  all  other  taxes,"  and  was  also 
allowed  to  "  purchase  and  hold  a  lot  of  ground  "  for  its 
place  of  business,  and  hold  such  real  property  as  might 
be  conveyed  to  it  to  secure  its  debts,  it  was  held  that  the 
immunity  from  taxation  extended  only  to  so  much  of 
the  building  as  was  required  by  the  actual  wants  of  the 
bank  to  carry  on  its  business.  See,  also,  Wiggins  Perry 
Co.  V.  City  of  Bast  St.  Louis,  107  U.  S.  365,  2  Sup. 
Ct.  257,  and  Tennessee  v.  Whitworth,  117  U.  S.  129,  6 
Sup.  Ct.  645. 

Prom  a  review  of  these  cases,  it  is  evident  that  while, 
in  the  absence  of  any  words  showing  a  different  intent, 
an  exemption  of  the  stock  or  capital  stock  of  a  corpora- 
tion may  imply,  and  carry  with  it,  an  exemption  of  the 
property  in  which  such  stock  is  invested,  yet,  if  the 
legislature  uses  language  at  variance  with  such  inten- 
tion, the  courts,  which  will  never  presume  a  purpose  to 
exempt  anj^  property  from  its  just  share  of  the  public 
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burdens,  will  construe  any  doubts  which  may  arise  as 
to  the  proper  interpretation  of  the  charter  against  the 
exemption. 

In  the  eighteenth  section  of  the  charter  under  con- 
sideration there  are  three  clauses  which  cover  the  ques- 
tion of  taxation.  First,  the  railroad  and  its  appurten- 
ances shall  not  be  subject  to  be  taxed  higher  than 
one-half  of  1  per  centum  upon  its  annual  net  income  ; 
second,  no  municipal  or  other  corporation  shall  have  the 
power  to  tax  the  stock  of  said  corporation  ;  third,  but 
such  municipal  or  other  corporation  may  tax  any  prop- 
erty, real  or  personal,  of  the  said  company,  within  the 
jurisdiction  of  said  corporation,  in  the  ratio  of  taxation 
of  like  property.  The  first  clause  was  obviously  in- 
tended as  a  limit  upon  state  taxation  ;  the  second,  as  a 
prohibition  upon  the  powers  of  municipalities  to  tax  the 
shares  of  stock  held  by  its  citizens  ;  the  third,  as  an 
express  permission  to  tax  any  property  of  the  company 
within  its  jurisdiction  for  local  purposes.  If,  as  insist- 
ed by  the  defendants,  this  permission  were  limited  to 
the  taxation  of  property,  belonging  to  the  company, 
other  than  the  railroad  and  its  appurtenances,  the  clause 
would  be  meaningless,  since  the  first  clause,  limiting 
taxation  to  a  percentage  upon  the  income,  applies  only 
to  the  railroad  and  its  appurtenances,  and  leaves  to  the 
state  itself,  as  well  as  to  its  municipalities,  the  power 
to  tax  propert}'^  received  by  the  corporation  in  satisfac- 
tion of  debts,  or  otherwise,  for  purposes  disconnected 
with  the  business  operations  of  the  railroad.  Full  effect 
can  be  given  to  these  three  clauses  only  by  sustaining 
the  right  of  the  municipalities  to  tax  any  property  of 
the  company  within  their  jurisdiction.  Indeed,  the 
argument  made  here  was  the  very  one  made  in  connec- 
tion with  the  somewhat  similar  clause  in  Railroad  Cos. 
V.  Gaines,  97  U.  S.  697,  and  held  to  be  unsound. 

In  the  state  of  Georgia  there  seems  to  have  been, 
prior  to  the  act  of  1889,  some  efforts  made  to  subject 
the  property  of  this  road  to  municipal  taxation,  which 
were  ineffectual  by  reason  of  the  legislature  failing  to 
provide  the  proper  machinery  for  the  assessment  and 
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collection  of  such  taxes ;  and,  as  late  as  1883,  it  was 
held  that  its  system  of  taxation  virtually  excluded  coun- 
ties and  municipal  corporations  from  levying- a  tax  upon 
it  for  county  or  municipal  purposes  by  making  no  pro- 
vision for  the  assessment  and  collection  of  such  taxes. 
County  of  Houston  r.  Central  R.  R.,  72  Ga.  211.  This 
defect  seems  to  have  been  supplied  by  the  Acts  of  1889 
and  1890,  and  we  see  no  reason  why  the  system  of  taxa- 
tion provided  by  these  acts  is  not  valid,  and  consistent 
with  the  charter. 

We  regard  it  as  quite  immaterial  that,  when  the  act 
of  1835  was  passed,  a  county  was  not  a  municipal  cor- 
poration, or,  indeed,  a  corporation  at  all.     The  power 
g-iven  by  the  eighteenth  section  not  only  extends  to 
municipal  but  to  other  corporations,  by  which  was  evi- 
dently intended  other   corporations  with  power  to  tax 
for  local  purposes.     If,  for  instance,  cities  were  reor- 
ganized under  the  names  of  boroughs  or  taxing  districts, 
the  power  of  taxation,  so  far  as  this  section  is  concerned, 
would  pass  to  the  same  corporation  under  its  new  name, 
if  the  legislature  so  directed  ;  and  the  fact  that  no  cor- 
porations existed  in  1835  under  the  names  of  boroughs 
or  taxing  districts,  would  not  affect  the  question.     The 
essential  thing  reserved  was  the  power  to  tax  for  local 
purposes,    by   whatever  corporation   then   existed,  or 
should  thereafter  be  called  into  being,  for  municipal 
purposes.     The  legislature  could  not  then  foresee  what 
corporations  might  thereafter  be  established  for  munic- 
ipal purposes,  and  it  would  be  frittering  away  its  whole 
object  to  limit  it  to  corporations  then  existing. 

The  decree  of  the  court  below  was  clearly  right,  and 
it  is  therefore  affirmed. 
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Nelson 

V. 

Crescent  City  R.  Co.  (No.  12,297).* 

(Supreme  Court  of  Louisiana,  Feb,  is,  iSgj,) 

Street  Railways — Damages — Pleading.— Under  our  jarisprudeuce, 
it  is  not  essential,  in  a  suit  ag-ainst  a  corporation  for  damag-es 
caused  by  its  agent,  to  aver  that  the  corporation  had  the  power  to 
prevent  the  act  of  the  agent  and  failed  to  do  so.  Rev.  Civ.  Code, 
art.  2320;  Hart  v.  Railroad  Co.,  1  Rob.  (La.)  181;  McCubbin  v, 
Hastings,  27  La.  Ann.  716  ;  Van  Amburg  r.  Railroad  Co.,  37  La. 
Ann.  654. 

Injury  to  Child — Negligence. — If,  with  due  attention,  the  motor- 
man  of  a  street  car  could  and  should  have  perceived  a  child  of 
tender  age  on  or  straying  near  the  tracks  under  circumstances 
indicating  the  great  danger  of  the  child,  the  motorman  should  sea- 
sQnably  use  the  preventive  means  to  avert  the  accident ;  and  his 
failure  in  that  respect,  resulting  in  injury  to  the  child,  will  make 
the  railroad  company  liable  for  the  injury. 

(Syllabus  by  the  Court.) 

Appeal  from  parish  of  Orleans  civil  district  court. 
Modified. 

Farrar^  Jones  &  Krnttschnitt  and  Tho77iasJ.  Semmes^ 
for  appellant. 

FenneVy  Henderson  &  Fenner^  for  appellee. 

Miller,  J.  The  plaintiff  sues  for  damag-es  for  in- 
juries to  his  minor  child,  struck  by  an  electric  car  of 

fsuted  defendant,  thrown  to  the  ground,  and  the 

wheels  of  the  car  passing-  over  the  legs  of 
the  child,  rendering  necessary  the  amputation  of  both  ; 
the  petition  charging  that  the  accident  was  due  solely 
to  the  gross  carelessness  of  the  defendant's  ag-ent,  the 
motorman.  The  defendant's  answer  denies  the  im- 
puted negligence,  and  alleges  the  accident  was  due 
solely  to  the  fault  and  negligence  of  the  child  and  its 

♦Rehearing  denied  March  29,  1897. 
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parents.  Thereafter  the  defendant  excepted  that  the 
petition  disclosed  no  cause  of  action,  which  was  over- 
ruled, the  case  submitted  to  the  jury,  and  from  the 
judgfment  based  on  their  verdict  against  defendant  for 
$30,000  this  appeal  is  prosecuted. 

It  is  urged  that  the  petition,  containing*  no  averment 
that  the  defendant  could  have  prevented  the 
act  causing  the  damage,  discloses  no  cause  JJfw*  es*"  n^'H 
of  action.  Civ.  Code,  arts.  2320,  2315,  in"***" 
2317.  In  the  Napoleon  Code  the  exemption 
relied  on  by  defendant  is  denied  to  masters,  and  con- 
fined to  parents,  teachers,  and  artisans  vsoughtto  be  held 
for  acts  causing  damage  committed  by  children  and 
apprentices  in  their  charge.  Code  Nap.  art.  1384.  The 
commentators  on  that  Code  maintain  that  masters  must 
be  deemed  able,  by  selecting  careful  servants,  to  avoid 
all  damages  arising  from  their  acts,  and  hence  the 
French  jurists  reach  the  conclusion  that  inability  to 
prevent  the  act  cannot  be  urged  by  masters,  when 
sought  to  be  made  liable  for  damages  caused  by  their 
servants.  Boilleaux  thus  states  this  view:  '*Ces 
derniers  [referring  to  masters]  ne  s'affranchiraient  done 
point  de  I'obligation  pese  sur  eux,  en  oflfrant  deprouver 
qu'ils  n'ont  pu  empecher  le  dommage  :  la  loi  les  assu- 
jettit  a  la  responsibilite  la  plus  entiere,  ils  doivent 
s'imputer  d 'avoir  pris  a  leur  service  des  gens  mechants, 
maladroits,  imprudents  ou  dont  ils  ne  connaissaient  pas 
la  moralite."  4  Boilleaux,  p.  765;  2  Mourlin,.  p.  890. 
The  framers  of  our  Code,  however,  have  extended  this 
exemption  given  by  the  Napoleon  Code  so  as  to  give 
masters  the  same  defense  of  inability  to  prevent  the 
wrongful  act  of  their  servants  given  by  the  Napoleon 
Code  to  parents,  teachers,  and  artisans.  Civ.  Code, 
articles  cited.  But  when  a  corporation  is  the  employer, 
and  is  sued  for  the  wrongful  act  of  its  agent,  is  not  the 
failure  of  the  corporation  to  exert  its  power  of  preven- 
tion manifested  by  the  act  itself  of  the  imprudent 
agent,  whose  act  is  that  of  the  principal,  capable  of 
acting  only  through  its  agents  ?  The  prevention  the 
Code  exacts,  and  the  exercise  of  which  it  makes  a  shield 

7  (N.  s.)  A.  &  E.  R.  Cas.— 13 
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for  the  employer  against  liability  for  his  servant's  acts, 
is  obvious  in  its  application  to  natural  persons.  But  if 
the  corporation,  acting*  only  through  agents,  is  to  be 
exempted  from  liability  for  its  agents'  acts  on  the  theory 
that  some  preventive  power  must  be  shown,  beyond  the 
selection  of  the  incompetent  agent,  it  would  follow  that 
no  corporation  could  be  made  liable.  The  theory,  in 
other  words,  would  seem  to  exempt  corporations  from 
that  responsibility  for  the  neglect  and  imprudence  of 
their  servants  imposed  by  the  law  on  all  masters. 

The  question  raised  by  the  exception  of  defendant  is 
not  new  in  our  jurisprudence.  In  suits  against  indi- 
viduals asserting  their  liability  for  acts  of  their  agents, 
our  courts  have  applied  the  exemption  from  responsi- 
bility, unless  there  was  averment  and  proof  that  the 
principal  could  and  did  not  prevent  the  act.  There  are 
decisions  making  the  same  requirement  to  hold  corpo- 
rations, while  in  others,  and  especially  the  decisions  of 
later  years,  the  responsibility  of  the  principal  has  been 
determined  with  no  reference  to  averment  or  proof  on 
this  point.  Palfrey  v.  Kerr,  8  Mart.  (N.  S.)  504; 
Strawbridge  v.  Turner,  8  La.  537 ;  Buel  v.  New  York 
Steamer,  17  La.  545 ;  Collingsworth  v.  Covington,  2  La. 
Ann.  406;  Fitzgerald  v.  Ferguson,  11  La.  Ann.  3%; 
Poree  v.  Cannon,  14  La.  Ann.  501.  But  then  in  the 
earlier  decisions  applying  the  exemption  of  the  master's 
liability  for  the  servant's  act  the  distinction  has  been 
recognized  between  the  principal,  a  natural  person,  and 
the  corporate  principal.  Judge  Martin,  dealing  with 
the  charge  of  the  lower  court,  to  the  effect  that  this 
qualification  of  the  master's  liability  in  article  2299  of 
the  Code  had  no  application  to  a  corporation  capable  of 
acting  only  through  its  agents,  and  that  part  of  the 
Code  had  been  inserted  inadvertently,  sustained  the 
charge,  though  not  of  the  opinion  that  the  article  had 
found  its  way  into  the  Code  by  inadvertence.  Marlatt 
V,  Press  Co.,  10  La.  586.  In  another  case,  of  similar 
character,  this  court,  dealing  with  this  part  of  our 
Code,  observed  that  it  was  calculated  to  do  away  with 
the  responsibility  of  corporations,  still  it  was  our  law ; 
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but  the  corporation  was  absolved  from  liability  on  the 
ground  that  the  act  of  its  ag-ent  was  a  crime,  and,  of 
course,  not  within  the  scope  of  the  functions  intrusted 
to  him.  Ware  v.  Canal  Co.,  15  La.  169.  In  Hart  v. 
Railroad  Co.,  1  Rob.  (La.)  181,  this  court  held  that  the 
lower  court  properl}^  refused  the  charg-e  that  the  mas- 
ter could  not  be  held  for  the  servant's  act  resulting-  in 
injury,  without  proof  that  the  master  could  have  pre- 
vented the  act  and  failed  to  do  so.  In  McCubbin  v. 
Basting's,  27  La.  Ann.  716,  and  Van  Amburg-  v.  Rail- 
road Co.,  37  La.  Ann.  654  (the  last  being-  a  suit  ag'ainst 
a  corporation),  the  exemption  of  the  master's  liability 
under  consideration  here  was  discussed  and  discarded. 
In  the  long-  line  of  decisions  since  the  Hart  Case,  the 
principle  of  that  decision  has  been  followed,  thoug-h 
without  discussion,  except  that  bestowed  on  it  in  the 
McCubbin  Case,  27  La.  Ann.  716,  and  the  Van  Am- 
burg"  Case,  37  La.  Ann.  654.  The  reason  the  French 
jurists  assig-n  for  denying-  to  masters  the  exemption 
from  liability  accorded  in  our  Code,  that  they  must  be 
presumed  able  to  select  competent  ag-ents,  sug-g-ests 
that  the  ability  to  prevent  the  wrong-ful  act  of  the  ser- 
vant is  to  be  deemed  implied  when  the  master  is  soug-ht 
to  be  held  for  such  acts.  Whether  g-uided  by  the  rea- 
son of  the  French  commentators,  or  on  the  theory  that 
the  act  of  the  corporate  agent  is  to  be  regarded  as  that 
of  the  corporation,  our  jurisprudence,  it  seems  to  us, 
dispenses  with  the  express  averment,  in  suits  of  this 
character,  that  the  corporation  could  have  prevented 
the  act  of  its  agent  and  failed  to  exert  that  prevention. 
The  defendant  claims  that  the  testimony  produced 
by  plaintiff  should  have  been  excluded  because  con- 
taining no  allegation  that  the  child,  or  those  having 
him  in  charge,  did  not  contribute  to  the  accident.  On 
this  point,  we  think  the  age  of  the  child,  and  that  he 
strayed  from  the  banquette,  stated  in  the  petition,  dis- 
pensed with  greater  particularity  of  statement.  The 
petition  alleged  the  accident  was  due  solel}^  to  the 
gross  carelessness  and  want  of  care  and  skill  of  defend- 
ant's agent,  which,  in  our  view,  is  a  sufficient  averment 
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in  that  respect.  Besides,  the  defendant  claims  the 
allegations  of  the  petition  are  lacking*  in  precision  and 
fullness  in  reg^ard  to  the  manner  of  the  collision, — the 
relative  position  of  the  child  and  the  car, — because 
"the  speed"  of  the  child  crossing-  the  street  and  of  the 
car  are  not  g"iven,  and  the  lack  of  proper  signals  or 
apparatus  is  not  charg'ed,  and  other  deficiencies  are 
sug-g-ested.  The  petition  avers  the  time  and  the  place 
of  the  accident ;  that  the  child  was  run  down  by  the 
car,  and  his  legs  crushed  by  the  wheels,  and  this  wa& 
due  solelv  to  the  carelessness  of  the  motorman.  There 
was  no  call  for  any  greater  detail  of  statement,  but  de- 
fendant joined  issue.  Under  our  system  of  pleading", 
requiring  a  concis^e  statement  of  the  cause  of  action, 
we  think  the  petition  was  sufficient,  especially  as  no 
exception  to  the  form  of  its  statements  was  interposed. 
The  accident  occurred  on  an  evening  in  June,  about 
7:30  p.  m.  The  car  that  struck  the  child,  descending 
.  Magazine  street,  was  of  the  kind  called  a 
llSSeit™*^    "  summer  car,  "  with  steps  on  either  side, 

and  seats  ranged  across  the  car.  On  that 
street,  the  width  of  which  is  30  feet,  there  are  ascend- 
ing and  descending  tracks  ;  the  descending  track  being 
nearest  to  the  right  or  river  side  of  the  street.  The 
child  had  been  playing  on  the  banquette  on  the  left  or 
wood  side,  and  at  or  near  the  lower  corner  of  Constan- 
tinople street.  Leaving  the  banquette  in  his  course  to 
the  opposite  side,  the  child  had  strayed  to  a  point  in 
the  street  close  to  the  line  of  rails  nearest  the  w^ood 
side  of  the  street  of  the  descending  track,  and  about  10 
feet  below  the  lower  bridge  or  crossing  from  one  to 
the  other  side  of  Constantinople  street.  At  that  point 
the  child  came  in  contact  with  the  side  step  near  the 
front  of  the  descending  car,  was  thrown  to  the  ground, 
his  legs  drawn  under  the  wheels  on  the  left  side  of  the 
car,  and  crushed  so  as  to  require  the  amputation  of 
both  ;  the  car  running  at  its  usual  speed,  and  going 
about  a  length  beyond  the  spot  of  contact  before  its 
motion  was  arrested.  The  defendant  has  produced  the 
testimony  of  passengers  in  the  car  at  the  time  of  the 
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accident,  some  seated  on  the  side  of  the  car  where  the 
accident  occurred.  From  these  witnesses,  or  those 
that  could  see,  we  have  the  statement  that  the  child, 
coming  out  from  the  wood  side,  ran  into  the  car.  One 
testifies  she  saw  him  run  into  the  side  of  the  car,  and 
felt,  to  use  her  words,  as  if  she  could  stoop  and  pick 
him  up.  All  these  witnesses  speak  to  the  promptitude 
with  which  the  motorman  applied  the  brake  and 
brought  the  car  to  rest  in,  say,  40  feet  from  the  lower 
crossing"  of  Constantinople  street.  Passengers,  even 
if  seated  so  as  to  see  ahead,  are  not  apt  to  bestow  at- 
tention on  objects  near  the  tracks  in  their  front.  The 
witnesses  testify  to  the  preventive  measures  to  stop  the 
car,  but  this  prevention  was  exerted  when  their  atten- 
tion was  attracted  by  the  cry  of  the  motorman  (an  alarm, 
however,  was  not  given),  and  hence  could  not  have 
been  heard  until  the  car  was  close  to  the  child  (we 
conclude,  about  the  upper  crossing),  and  the  child  was 
struck,  say,  10  feet  from  the  lower  crossing.  That 
the  application  of  the  brake  was  too  late  to  avert  the 
accident  is  demonstrated  by  the  accident  itself,  and  the 
fact  the  car  went  about  its  length  beyond  the  point  of 
contact.  The  passengers'  testimony  does  not,  in  our 
view,  materially  aid  the  solution  of  the  important  ques- 
tion whether,  before  the  brake  was  applied,  the  child 
>ihould  not  have  been  perceived,  and  in  time  to  spare 
him.  Another  witness  for  the  defense  testifies  his 
attention  was  first  attracted  by  hearing,  '*Look  out 
for  the  child  !"  The  witness  looked  up  and  saw  the 
child  coming  out  near  the  second  post  below  the  cor- 
ner. He  ran  out  just  below  the  crossing.  When  wit- 
ness first  saw  the  child,  he  was  across  the  gutter  and 
in  the  street.  He  kept  going  up,  and  ran  against  the 
side  step  of  the  car.  We  conclude  it  was  the  car  of 
the  motorman  to  which  the  witness  refers,  and  that 
when  the  attention  of  the  witness  was  thus  attracted 
the  car  was  then  about  the  upper  crossing, — the  point, 
too,  where  the  motorman  puts  the  car  when  the  child 
was  first  perceived.  This  witness  was  seated  on  the 
steps  of  his  residence,  about  150  feet  below  Constanti- 
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nople  street,  on  the  river  side  of  Magazine  street,  and 
his  opportunity  of  observation  was  the  space,  or  rather 
moment,  between  the  cry  that  called  for  his  attention 
and  the  quickly-succeeding  contact.  His  view,  too^ 
was  soon  shut  oflF  by  the  car  in  its  motion  interven- 
ing between  the  witness  and  the  child  thrown 
down  on  the  side  of  the  car  furthest  from  where  the 
witness  was  seated.  The  motorman's  account  is,  in 
substance,  that  the  car  was  about  the  upper  crossing 
when  he  first  saw  the  child;  that  he  hallooed  to  a  woman 
on  the  banquette,  '*Come  and  take  [or  catch]  that 
child  !"  the  witness'  hand  being  then  on  his  reverse 
and  brake  ;  that  the  child  made  a  "bulge"  right  across 
the  street,  and  hit  the  car  on  the  step, — ^and  the  witness 
locates  the  child  about  10  feet  below  the  lower  cross- 
ing. Another  witness  for  the  defendant  was  on  the 
river  side  of  Magazine  street,  about  15  feet  from  the 
Constantinople  corner,  watching  the  children  playing 
on  the  opposite  banquette.  He  testifies  he  saw  the 
child  leave  the  second  post  from  the  corner  and 
**shoot"  across  the  street.  The  car,  the  witness 
states,  was  then  crossing  Constantinople  street,  with  its 
fender  on  the  down  side  ;  and  he  puts  the  child  about 
20  or  30  feet  below  the  lower  crossing.  The  witness 
was  at  once  impressed  with  the  child's  danger  when 
he  saw  him  shoot  across  the  street,  the  car  30  close  at 
hand.  The  witness,  we  think,  is  mistaken  in  the  dis- 
tance he  puts  the  child  below  the  crossing.  In  another 
aspect  his  observation  strikes  us  as  inaccurate.  He 
puts  the  car  fender  on  the  lower  crossing  when  he  saw 
the  child  shoot  across  the  street.  A  swiftly-moving* 
car,  not  called  on  for  any  passenger  stop  on  the  corner, 
moves  through  10  or  even  20  feet  in  an  almost  unap- 
preciable  point  of  time.  The  witness'  theory  assumes 
that  a  two  year  old  child,  in  that  instant  of  time,  could 
traverse,  say,  15  feet,  from  the  post  on  the  banquette 
to  where  he  was  struck,  just  outside  the  descending* 
rail.  The  statement  is,  in  our  view,  at  least  improba- 
ble. It  must  have  been  the  mere  glance  on  which  the 
witness  relies  to  state  the  relative  position  of  the  child 


Am.  &  Eng.  STREET  RAII^WAYS.  199 

R.  Cas. 

Nelson  v.  Crescent  City  R.  Co. 

and  the  car.  His  testimony  would  convey  the  infer- 
ence the  child  could  not  have  been  seen,  or  that  his 
movement  was  not  begun-  until  the  fender  was  on  the 
lower  crossing*.  But  the  concurrent  testimony  of  the 
passengers — when  the  motorman  gave  the  alarm — ^and 
his  own  testimony  is  that  the  car  was  on  or  about  the 
upper  crossing  when  the  child  was  first  perceived. 
There  is  other  testimony  for  the  defendant,  not  pre- 
senting, however,  any  phase  materially  different  from 
that  indicated  by  the  motorman  and  the  witnesses 
whose  statements  we  have  condensed  as  of  leading  im- 
portance. 

The  plaintiff  has  produced  the  testimony  of  three 
witnesses  present  at  the  time  of  the  accident,  one  of 
whom,  with  great  particularity,  testifies,  in  effect,  that 
he  observed  the  conduct  of  the  motorman  before  he 
reached  the  corner  of  Constantinople  street,  say,  100 
feet  above  that  street ;  that  his  attention  was  not 
directed  to  the  track  in  front  until  the  car  had  gone 
nearly  50  feet  beyond  where  witness  first  observed 
him ;  that  witness  heard  him  halloo,  and  saw  him 
throw  up  his  hands  as  if  agitated.  Witness  then  looked 
for  the  cause  of  the  motorman's  halloo,  and  perceived 
the  child  coming  across  the  street,  walking  very  slow- 
ly, and  he  puts  the  child  below  Constantinople  street 
about  25  feet.  The  witness  further  testifies  that  the 
motorman  did  not  apply  his  brake  promptly  after  his 
halloo,  and  places  the  distance  from  the  point  of  the 
halloo  to  where  the  child  was  struck  at  62  feet.  The 
two  other  witnesses  observing  the  transaction  from  the 
same  point  as  the  first  witness  give  confirmatory  testi- 
mony. The  deep  significance  of  this  testimony  against 
defendant  is  obvious.  It  puts  the  child  approaching 
the  track  close  to  which  it  was  struck  in  full  view  of 
the  motorman  before  he  reached  Constantinople  street, 
and  in  ample  time  to  stop  the  car,  and  the  testimony 
places  on  him  the  responsibilitj"  for  using  no  preventive 
means  to  arrest  the  car  until  he  had  gone  the  distance 
stated  by  the  witness,  with  the  result  of  striking  the 
child  60  feet  from  the  time  his  presence  near  the  track, 
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or  crossing  the  street,  was  perceived  by  the  motortnan 
and  aroused  his  alarm.  The  testimony  has  been  as- 
sailed. The  reason  given  by  the  witness  for  close 
observation  of  the  motorman  has  been  questioned.  His 
statement  of  the  conduct  of  the  motorman  hallooing  and 
throwing  up  his  hands  has  been  contrasted  with  the 
testimony  of  the  car  passengers  to  his  prompt  action. 
The  distance  of  the  car  from  the  child,  that  traversed 
by  the  car  after  the  child  was  struck,  the  movement  of 
the  child,  and  other  particulars  stated  by  the  witness, 
it  is  urged  on  us,  are  materially  variant  from  the  indis- 
putable facts  and  the  other  testimony.  It  is  insisted 
the  testimony  shows  the  witness  was  not  in  the  posi- 
tion he  indicates  in  describing  the  accident,  and  that 
he  introduced  the  child's  father  to  counsel,  and  in  other 
modes  aided  the  prosecution  of  this  suit,  all  of  which, 
it  is  contended,  militates  against  his  testimony.  To  all 
urged  in  depreciation  of  the  testimony  we  have  given 
attention.  We  think  the  witness  accounts  for  the 
notice  of  the  motorman's  movements,  and  we  cannot 
assume  the  cause  he  assigns  is  fabricated.  In  connec- 
tion with  the  variance  of  the  witness'  testimony  and 
that  of  the  car  passengers  to  the  conduct  of  the  motor- 
man,  it  weighs  with  us  that  the  witness  and  the  two 
others  were  in  the  motorman's  front,  and  the  car  pas- 
sengers behind  him ;  the  attention  of  the  passengers 
was  attracted  by  the  motorman's  halloo ;  these  wit- 
nesses for  plaintiff  state  their  observation  precedes  that 
alarm  given  by  him.  Our  examination  shows  that 
there  is  a  discrepancy  between  the  testimony  of  these 
witnesses  for  plaintiff  and  the  other  testimony  as  to  dis- 
tances, the  movement  of  the  child,  and  in  other  respects ; 
but  witnesses  with  equal  opportunities  of  observation 
are  apt  to  differ  as  to  such  details,  and  yet  be  truthful 
in  purpose.  Between  the  witness'  statement  he 
was  present,  or  that  he  was  not,  we  must,  it  seems  to 
us,  adopt  his.  An  eyewitness  of  a  railroad  accident 
injuring  a  child,  due,  as  the  witness  thinks,  to  the 
carelessness  of  the  motorman,  is  apt  to  have  his  sympa- 
thies enlisted  and  his  interest  aroused  in  the  prosecu- 
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tion  of  a  suit  broug-ht  for  the  child.  The  part  taken 
by  the  witness  in  connection  with  or  aid  of  this  litiga- 
tion does  not,  in  our  view,  do  more  than  create,  perhaps, 
a  partisanship  for  the  side  on  which  the  sympathy  of 
the  w^itness  exists,  and  that  possible  bias  we  have 
considered  in  connection  with  the  testimony.  But 
these  witnesses  stand  before  us,  as  they  did  in  the 
lower  court,  unimpeached  for  veracity  ;  the  judg'e  of 
the  lower  court  taking*  occasion  to  declare  his  convic- 
tion of  the  failure  of  the  attack  on  the  testimony. 
Their  testimony  must,  therefore,  have  weig'ht  before 
us,  wMth  due  allowance  for  variances  in  details,  and 
attaching"  appropriate  weight  to  the  testimony  in  sub- 
stantial respects. 

There  is,  besides,  the  testimony  of  four  persons  seat- 
ed on  a  bench  on  the  lower  side  of  Constantinople 
street,  in  a  position  to  see  the  child  and  the  approach- 
ing car,  at  least,  from  the  moment  it  appeared  at  or 
near  the  upper  crossing*  of  Constantinople  street.  The 
scream  of  a  g-irl  on  the  corner  first  attracted  their  at- 
tention. One  of  these  witnesses  testifies,  in  effect,  he 
turned  at  the  scream  ;  saw^  the  child  crossing-  the  track, 
the  dashboard  of  the  car  coming"  round  (or  to)  the 
corner ;  the  child  was  on  the  crossing*.  But  along-  with 
this  last  statement  is  that  the  child  was  picked  (pulled) 
up  10  feet  from  the  crossing.  Another  testifies,  in 
effect,  the  child  was  in  the  street,  crossing,  and  in 
another  place  in  between  the  tracks,  and  the  car  just 
coming  from  the  uptown  corner.  But  on  a  previous 
occasion  he  had  stated  the  car  was  five  feet  away. 
Another  testifies,  in  effect,  he  saw  the  little  one  go  (or 
walking)  across  the  track, — in  another  place  he  puts 
the  child  between  the  tracks, — at  that  moment,  the  car 
close  by.  He  does  say  60  or  70  feet  away,  but  this  is 
manifestly  a  mistake,  as,  in  our  opinion,  from  the  wit- 
ness' position,  he  could  not  have  seen  the  car  at  that 
distance.  Another  of  these  bench  witnesses  states,  in 
substance,  when  the  scream  attracted  his  attention  the 
car  was  on  the  uptown  side,  the  child  below  the  plank 
walk  or  bridge,  just  about  on  a  line  with  the  property 
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line,  or  three  feet  below,  with  the  car  in  the  position 
stated  by  him  ;  the  child  was  in  between  the  tracks  ;  the 
child  looked  back,  at  the  scream.  There  are  other 
witnesses  who  testify  to  the  course  of  the  child,  the 
point  it  had  reached,  and  the  position  of  the  car  at  the 
upper  crossing-.  In  our  examination  of  the  testimony, 
quite  voluminous,  we  appreciate  its  general  bearing*, 
irrespective  of  minor  variances,  and  aided  by  the  cor- 
rection afforded  by  the  facts,  in  our  judgment,  beyond 
controversy.  The  substantial  concurrence  of  these 
bench  witnesses  is  that  the  child  was  in  the  street,  on 
its  course  to  the  opposite  side,  when  they  first  saw  him  ; 
and  their  testimony,  we  think,  establishes  with  reason- 
able certainty  that  he  had  neared,  if  not  reached,  the 
^  spot  where  he  was  struck,  when  the  car  was  at  the 
upper  crossing.  If  the  child  had  made  that  progress 
when  the  car  reached  the  upper  crossing,  there  is  an 
obvious  support  to  that  testimony  which  puts  the  child 
in  the  street  before  the  car  had  reached  that  crossing. 
If  so,  there  is  no  satisfactory  answer  why  he  was  not 
seen  and  the  brake  applied  before  the  motorman  states 
he  first  saw  the  child.  Again,  if  the  child  had  gone  as. 
far  as  indicated  by  the  bench  witnesses  at  the  moment 
the  car  reached  the  upper  crossing,  it  is  fatal  to  the 
theory  of  the  sudden  bulge  across  the  street  when  the 
motorman  on  the  upper  corner  first  saw  the  child,  and 
certainly  leaves  no  room  for  the  theory  that  the  child 
left  the  second  post  and  shot  across  the  street  when  the 
fender  of  the  car  was  on  the  lower  crossing.  To  our 
minds  the  testimony  carries  a  persuasion,  difficult  to 
resist,  that  the  child  was  in  the  street,  at  or  close  to 
the  spot  he  was  struck,  before  the  motorman  saw  him  ; 
and  our  conviction,  based  on  the  whole  testimonv,  is 
that  the  child  could  and  should  have  been  seen  by  the 
motorman  in  time  to  avert  the  accident.  The  presence 
of  a  child  of  tender  years,  within  the  plain  view  of  the 
motorman,  on  or  approaching  the  tracks,  under  circum- 
stances indicating  the  great  danger  of  the  child,  imposes^ 
on  the  motorman  the  duty  of  prompt  preventive  meas- 
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ures  to  save  the  child.      We  have  indicated  our  conclu- 
sions on  the  failure  of  this  duty. 

The  case  comes  to  us  fortified  by  the  verdict  of  the 
jury,  and  accompanied  with  the  opinion  of  the  judge  of 
the  lower  court  refusing  the  new  trial,  evincing"  his 
careful  consideration,  and  the  conclusion  that  defend- 
ant is  liable.  The  record  exhibits  questions  of  the 
credibility  of  witnesses  and  the  weigfht  of  evidence,  the 
solution  of  which  is  presumed  to  be  aided  by  the  better 
opportunities  of  the  jury  and  judge  before  whom  the 
witnesses  testify.  While  this  court  has  felt  constrain- 
ed in  many  cases  to  set  aside  verdicts  manifestly  errone- 
ous and  oppressive,  still,  in  cases  like  this,  it  has  been 
the  rule  not  to  disturb  verdicts  supported  by  the  opin- 
ion of  the  lower  judge  merely  because  of  the  conflict  of 
testimony,  or  unless  the  verdict  is  palpably  wrong.  In 
view  of  the  importance  of  the  case  and  the  earnestness 
with  which  it  has  been  argued,  we  have  not  felt  at  lib- 
erty to  rest  on  weight  due  in  a  case  of  this  peculiar 
character  to  the  verdict,  or  the  opinion  of  the  district 
judge.  The  case  has  received  at  our  hands  the  most 
careful  consideration,  and  our  appreciation  is  that  the 
judgment  of  the  lower  court,  except  as  to  amount,  must 
stand.  The  damages  for  an  injury  to  the  child  deprived 
by  the  act  of  defendant's  agent  of  both  legs  should  be 
proportioned  to  his  sufferings,  and  to  that  helplessness 
or  dependence  to  which  he  is  reduced  and  must  endure 
to  the  end  of  his  yet  young  life.  As  in  all  cases  of 
damages  for  the  loss  of  life  or  limb,  the  measure  of 
damages  is  a  subject  of  difficult  appreciation.  We  have 
considered  the  cases  cited  by  defendant,  and  with  an 
earnest  desire  to  award  suitable  compensation,  without 
oppression  to  the  principal  called  on  to  answer  for  an 
agent's  acts,  we  have  reached  the  conclusion  the  judg- 
ment should  be  reduced  to  $20,000.  In  Ketchum  v. 
Railroad  Co.,  38  La.  Ann.  778,  for  the  loss  of  an  arm 
this  court  allowed  510,000  damages.  In  Peniston  v. 
Railroad  Co.,  34  La.  Ann.  777,  for  broken  leg,  56,000. 
In  Barksdull  v.  Railway  Co.,  23  La.  Ann.  180,  for  both 
legs,  515,000,     In  other  cases  of  injuries,  far  inferior 
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in  character,  allowances  have  rang-ed  from  SI, 500  to 
S7,500.  In  Choppin  z\  Railway  Co.,  17  La.  Ann.  19, 
S25,000  was  allowed  for  the  loss  of  leg*.  In  the  federal 
courts,  for  an  injured  foot  $7,500  was  allowed. .  Ten 
thousand  dollars  in  another  case  were  awarded  for  the 
loss  of  a  leg",  and  in  another  case  S20,000  were  {jiven  for 
the  loss  of  both  legs.  Railway  Co.  z\  Stout,  17  Wall. 
657  ;  Railroad  Co.  v.  Mares,  123  U.  S.  710  ;  Railroad 
Co.  V.  Herbert,  116  U.  S.  642.  Guided  by  the  circum- 
stances of  this  case,  and  in  the  lig'ht  of  cases  of  injuries 
to  limbs,  it  seems  to  us  the  damag^es  we  g'ive  cannot  be 
deemed  excessive.  It  is,  therefore,  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  lower  court  be 
avoided  and  reversed  ;  and  it  is  now  ordered,  adjudged, 
and  decreed  that  the  plaintiff,  W.  R.  Nelson,  for  the 
use  of  his  minor  child,  recover  of  the  defendant,  the 
Crescent  City  Railroad  Companjs  520,000  and  costs. 

Breaux,  J.  (dissenting).  In  view  of  the  many  deci- 
sions of  this  court  allowing  amounts  considerably  less 
in  suits  in  pari  materia^  I  am  of  the  opinion  that  the 
amount  allowed  in  this  case  is  excessive  ;  and,  there- 
fore, as  relates  to  the  amount,  I  dissent  from  the  decree. 
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V. 

Spirk  el  al. 

{Supreme  Court  of  Nebraska^  April  21^  1897,) 

Pleading — Motion  to  Strike  Out. — A  motion  to  strike  matter  out 
of  a  pleading*  should  refer  specifically  to  the  alleged  obi'ectionable 
statement.  If-  the  motion  includes  matter  which  is  pertinent,  with 
that  which  is  objected  to  as  impertinent,  and  they  might  have  been 
separated,  the  motion  must  be  overruled. 

Construction  of  Pleading. — Where  the  objection  to  a  petition,  that 
it  does  not  state  a  cause  oi  action,  is  not  interposed  until  after  the 
commencement  of  the  trial  of  the  case,  the  pleading  will  be  lib- 
erally construed,  and,  if  possible,  sustained. 

Case  at  Bar.^ — The  petitions  in  the  case  at  bar  held  to  state  causes 
of  action. 

Conflicting  Evidence — Findings  of  Jury. — Findings  of  a  jury,  made 
on  consideration  of  conflicting  evidence,  will  not  be  disturbed  if 
there  is  sufficient  evidence  in  their  support. 

Carriers  of  Passengers — Wrongful  Ejection — Remedy. — Parties 
rig^htfully  on  a  railroad  train,  by  virtue  of  a  contract  for  their  car- 
riage to  an  agreed  destination,  and  who  are  wrongfully  ejected 
before  the  journey  is  completed, may  sue  for  a  breach  of  the  contract, 
or  in  an  action  ex  delicto  for  tort  or  negligence  of  the  carrier. 

Same — Breach  of  Contract — Measure  of  Damages. — If  for  a 
breach  of  the  contract,  the  measure  of  the  damages  will  be  such  as 
may  fairly  be  considered  as  arising  naturally,  or  in  the  usual 
course  of  things,  from  the  breach,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  contemplation  of  the  parties  to  the  con- 
tract when  it  was  made,  as  the  probable  results  of  its  breach. 
Hadley  v.  Baxendale,  9  Exch.  341. 

Same — Tort. — If  for  the  tort  or  negligence,  the  measure  of  dam- 
ages will  be  compensation  for  all  injuries  which  are  directly  caused 
by  or  flow  from  the  wrongful  act  or  acts. 

Case  at  Bar — Negligence. — Held^  that  the  evidence  in  these  cases 
sustains  findings  that  the  defendants  in  error  were  as  passengers 
in  a  car  and  on  a  train  which  did  not  stop  at  the  station,  their  pur- 
posed destination,  to  which  the  tickets  they  had  purchased  entitled 
them  to  be  carried  ;  that  they  were  not  so  situated  by  reason  of 
their  own  negligence,  but  the  negligence  of  the  company  or  its 
employees. 

Failure  to  Stop — Ejection  of  Passenger — Negligence — Liability  of 
Company. — Where  passengers,  on  a  railroad  train  which  does  not 
•top  at  the  station  to  which  their  tickets  entitled  them  to  be  car- 
ried, and  their  being  so  situated  is  not  the  result  of  their  own  neg- 
ligence, but  that  of  the  company  or  its   employees,   were   ejected 


206  CARRIERS  OF  PASSENGERS.  Vol.  VII 

(N.  S.) 

Chicago  B.  &  Q.  R.  Co.  v  Spirk. 

from  the  train  by  the  conductor  and  other  employees  of  the  com- 
pany, in  obedience  to  a  rule  of  the  company  for  the  guidance  of  the 
conductor  in  such  cases,  at  a  station  other  than  the  one  to  which 
they  were  to  be  carried,  the  company  is  liable,  in  an  action  ex 
delicto f  for  all  damages  which  result  or  flow  directly  from  the  neg- 
ligence. 

Same — Negligence — Proximate  Cause. — Whether  the  negligence 
is  the  proximate  cause  of  injuries  is  ordinarily  a  question  of  fact 
for  the  jury,  but,  if  its  finding  in  that  regard  is  manifestly  wrong, 
it  will  be  set  aside. 

Case  at  Bar. — Some  of  the  injuries  alleged  in  this  case,  incidents 
of  a  trip  across  the  prairie,  held  not  to  directly  result  or  flow  from 
the  negligence  or  wrongful  acts  of  the  plaintiff  in  error,  and  hence 
not  to  be  within  the  measure  of  damages  applicable  here. 

(Syllabus  by  the  Court.) 

Error  to  Saline  county  district  court.     Reversed. 

T.  M.  Marquette  J.  W.  Deweese,  and  F.  /•  Foss^  for 
plaintiff  in  error. 

Webster,  Rose  dc  Fisherdick  dindij.  H.  Grimm,  for 
defendants  in  error. 

Harrison,  J.  John  and  Eman  Spirk  commenced 
separate  actions  against  the  Chicago,  Burling-ton  & 
Quincy  Railroad  Company  to  recover  damages  alleged 

to  have  accrued  in  their  favor  on  account  of 

their  unlawful  and  wrongful  expulsion,  prior 
to  arrival  at  their  destination,  from  one  of  the  trains  of 
the  company,  upon  which  they  were  passengers.  The 
alleged  causes  of  action  had  their  origin  in  the  same 
state  of  facts;  hence,  after  issues  joined,  the  causes 
were,  on  motion  presented  therefor,  consolidated,  the 
evidence  introduced  but  once,  and  the  one  jury  returned 
a  verdict  thereon  in  each  case  favorable  to  plaintiffs. 
The  company  has  prosecuted  error  proceedings  to  this 
court. 

Before  answer,  there  was  a  motion  interposed  in 
behalf  of  the  company,  in  each  case,  to  strike  out,  of 
the   petitions  certain   portions  thereof  quoted   in   the 

motion.  The  refusal  of  the  trial  court  to 
to*firiKlf?t!"''    2tct  in  accordance  with  these  motions  is  the 

subject  of  one  assignment  of  error.  If  the 
matter  sought  to  be  stricken  out  of  the  pleadings  con- 
tained anything  immaterial,  which  we  need  not  now 
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decide,  if  it  also  contained  any  material  averment  or 
averments,  which  it  clearly  did,  it  was  proper  to  over- 
rule the  motions,  and  there  was  no  error  in  so  doing*. 
There  was  no  prejudicial  or  available  error  in  the  over- 
ruling* of. the  motions  to  strikeout,  disclosed  by  the 
record  presented  to  this  court. 

After  the  issues  have  been  joined,  and    the   cases 
called  for  trial,  at  the  inception  of  the  introduction  of 
evidence  on  behalf  of  defendants  in  error, 
counsel^f or  the  plaintiff  in  error  objected  to     nJUaUg"*'  •' 
the  reception  of  any  evidence,  on  the  g^round 
that  the  facts  stated  in  the  petitions  were  insufficient 
to  constitute  a  cause  of  action.     This  was  overruled, 
and  the  action  of  the  court  in  this  regard  is  assigned 
and  urg'ed  as  error.     Whereas,    in  this  case,  the  objec- 
tion to  the  sufficiency  of  a  petition,  that  it  does  not 
state  a  cause  of  action,  is  not  interposed  until  on  the 
trial,  the  pleading  will  be  liberally  construed,  and,  if 
possible,  sustained.     Roberts  v.  Taylor,  19  Neb.  184, 
27  N.  W.   87.     Read   and   interpreted   in   accordance 
with  the  foregoing  rule,  the  petitions  herein  w^ere  suf- 
ficient, and  not  open  to  the  criticism  urged  ^^ 
against  them,  viz,^  that  it  did  not  appear 
that  defendants  in  error  were  at  the  time  rig'htfuUy  on 
the  train,  from  which  they  alleged  they  were  ejected. 

The  petitions  disclosed  that  the  defendants  in  error 
purchased  tickets  which  entitled  them  to  a  safe  pas- 
sag-e  on  or  over  plaintiff  in  error's  road,  from  a,  named 
starting  point  to  a  designated  destination  ;  and  that 
they  became  passengers  on  said  railroad  according'ly, 
and  took  seats  in  the  cars  of  plaintiff  in  error,  to  be 
carried  to  their  journey's  end,  and  were  carried  di- 
rectly towards  their  destination  until  a  station  called 
*'Benkleman,"  on  the  line  of  road,  was  reached,  where 
they  were  unlawfully  and  forcibly  ejected  from  the 
train  or  car  in  which  they  were  riding.  The  forego- 
ing* is,  in  substance  and  in  short,  a  statement  of  the 
portions  of  the  pleadings  attacked,  and  the  averments 
were,  we  think,  sufficient  to  show  a  cause  of  action  in 
favor  of  the  parties  seeking  redress  for  alleged  wrongs. 
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The  evidence  discloses  that  the  defendants  in  error 
were  citizens  and  residents  of  Wilbur,  in  Saline  county, 
this  state  ;  that  at  the  time  of  the  trip,  of  which  some 
of  the  incidents  and  circumstances  form  the  basis  of 
these  suits,  certain  matters  of  business  rendered  it  nec- 
essary that  they  should  go  to  Haigfler,  a  station  on  the 
line  of  road  of  the  company,  plaintiff  in  error,  to  be  there 
met  by  some  one,  and  be  taken  from  there  25  or  30  miles 
across  the  prairie,  to  meet  a  party  or  parties  with  whom 
defendants  in  error  had  certain  affairs  to  transact,  or 
with  whom  they  were  to  consult.  The  brothers  called, 
according"  to  the  evidence  of  the  company's  agent  at 
Wilbur,  on  him,  separately,  a  short  time  prior  to  the 
projected  travel,  and  made  certain  inquiries  in  regard  to 
the  arrang'ement  of  the  running*  of  the  trains  by  which 
they  could  reach  their  desired  destination,  and  were 
furnished  with  the  information*  On  Saturday,  June 
10,  1893,  they  boarded  a  train  of  plaintiff  in  error's  at 
Wilbur,  paying-  their  fare  to  Wymore  to  the  conductor 
on  the  train.  At  the  last-mentioned  station,  they  pur- 
chased tickets  which  entitled  them,  respectively,  to  a 
continuous  passag-e  to  Haigfler,  and  entered  the  train 
which  was  then  standing*  at  Wymore,  and  which  was 
the  proper  one  for  the  portion  of  their  journey  between 
Wymore  and  Oxford  Junction  ;  and  it  contained  a  chair 
car  and  a  Pullman,  which  were  destined  to  run  throug"h 
to  Denver,  Colo.,  the  other  cars  of  this  train  g'oing-  no 
further  than  the  Junction,  at  Oxford.  The  Pullman 
and  chair  car  to  which  we  have  just  referred  were  to 
be,  and  were,  attached  to  a  **  local  "  train  which  passed 
through  Oxford  Junction,  on  its  run  from  Chicag-o  to 
Denver,  and  hauled  by  the  local  westward  as  far  as 
McCook,  where  they  were  to  be,  and  were,  detached 
from  the  local,  and  attached  to  another  train,  a  throug-h 
passeng-er  train  running*  between  Chicag^o  and  Denver, 
to  be  taken  to  the  latter  place.  This  was  known  as  the 
'  *  fast  train  "  or  "  flyer, ' '  and  made  but  a  few  stops  at  any 
of  the  stations  along*  the  route.  The  defendants  in  error 
were,  at  or  prior  to  the  arrival  of  the  train  on  which 
they  were  passengers  at  Oxford  Junction,  notified  to 
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change  from  the  coach  in  which  they  were  seated  to  the 
one  in  its  rear,  relatively  to  the  position  of  the  cars  con- 
sidered from  the  engine  or  forward  end  of  the  train, 
and  they  did  so.     Though  there  is  some  conflict  as  to 
this  particular   fact,  we  must  conclude  that 
the  parties  were  so  notified,  and  made  the  ^SSSW*!".*** 
requested  change,  as  this  must  have  been  of 
the  findings  of  the  jury,  and  had  ample'  support  in  the 
evidence  \  and,  further,  it  is  borne  out  by  the  conditions 
then  existing  in  regard  to  the  cars  in  the  train,  and  the 
proper  one  for  them   to  be  in,  if  they  expected  to  go 
further  west  from  Oxford  Junction,  as  this  rear  chair 
car,  which  they  were  told  to,  and  did,  go  into,  and  take 
seats,  was  the  only  one  of  that  train,  other  than  the 
Pullman,  for  passengers,  which  was  to  proceed  further 
west    towards  Denver   from   Oxford    Junction.     The 
chair  car  and  Pullman  were  attached  to  the  local  train 
for  Denver,  and   hauled  by  it  to  McCook,  where  they 
were   detached,  and  taken  up  by  the  through  or  fast 
train,  and  became  a  part  of  it  during  the  balance  of  the 
run  to  Denver.     A  porter  who  was  on  duty  on  the  local 
train  on  this  day,  and  in  the  chair  car,  which    had  been 
taken    into  the  train  at  Oxford  Junction,  while  it  was 
part  of  such  train,  to  wit,  between  Oxford  Junction  and 
McCook,  was  examined  as  a  witness,  and  stated  that  it 
was  of  his  duties  to  notify  all  passengers   who  were  in 
the  chair  car,  which  had  been  attached  at  Oxford  Junc- 
tion, and  who  were  going  to  stations  beyond   McCook 
and  intermediate  points  between  there  and  Denver,  to 
change  from  that  coach  to  the  one  in  front  of  it,  which 
would  continue  to  be  part  of  the  local   train  after  it 
should  have  passed  McCook  ;  that  he  saw  the  defend- 
ants in  error  in  the  through  chair  car,  and,  after  ascer- 
taining their  destination  to  be  Haigler,  told  them  two  or 
three  times  to  go  forward  into  the  local  coach,  in  ordqr 
that  they  might  be  served  as  their   tickets   required. 
That  they  were  thus  notified,  or  in  any  other  manner, 
or  that  they  had  or  gained  in  any  manner  any  informa- 
tion of  the  fact  that  it  was  necessary  they  should  leave 
for  another  car  than  that  into  which  they  had  gone  as 
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ordered  at  or  prior  to  arrival  at  Oxford,  the  defendants 
in  error  strenuously  denied.  As  to  this  point,  there 
was  evidence  corroborative  of  that  of  the  porter  ;  but  it 
is  manifest  that  the  jury  must  have  determined  it  in 
favor  of  the  defendants  in  error,  and  while  we  are  not 
satisfied  that  we  should  have  agreed  to  such  a  conclu- 
sion in  the  first  instance,  as  there  was  sufficient  evi- 
dence in  support  of  the  finding",  it  will  not  be  disturbed. 
On  the  particular  date  of  the  events  which  are  of  the 
subject-matters  of  this  case,  the  through  or  fast  Den- 
ver train  was,  to  use  a  general  expression,  behind  time, 
and  did  not  reach  McCook  until  later  than  it  was 
scheduled  to  be  there,  and  the  local  train  left  McCook 
prior  to  and  ahead  of  the  through  train,  and  continued 
in  advance  of  it,  so  far  as  we  are  informed  by  the  evi- 
dence herein  of  the  relative  movements  of  the  two 
trains.  The  conductor  who  took  charge  of  the  '*  flyer  " 
train  at  McCook  went  through  the  cars,  and  made,  as 
usual,  an  examination  and  disposition  of  the  tickets  of 
the  passengers,  and  discovered  the  defendants  in  error, 
and  that  they  had  tickets  for  Haigler,  as  their  stopping 
place,  and  immediately  informed  them  that  the  train 
was  not  scheduled  to  stop  there,  and  would  not ;  that 
they  must  leave  the  train  at  Benkleman,  the  last  and 
nearest  station  east  of  Haigler  at  which  the  train  would 
halt,  or  that  they  could  remain  on  until  it  reached  a 
station  in  Colorado  beyond  or  west  of  Haigler,  where 
the  train  would  stop,  the  last  conditional  upon  the  pay- 
ment of  the  fare  from  Haigler  to  the  station  beyond. 
They  refused  either  alternative,  and  demanded  that  the 
train  be  stopped  at  Haigler,  and  they  be  allowed  to 
leave  it;  but  this  last  they  were  informed  could  not  be 
done.  When  the  train  reached  Benkleman,  a  stop  was 
made,  and  the  conductor  informed  the  defendants  in 
error  that  he  could  not  halt  the  train  at  Haigler ;  that 
they  must  get  off  where  they  then  were,  or  pay  the 
fare  from  Haigler  to  the  station  beyond,  at  which  the 
train  was  scheduled  to,  and  would,  stop.  The  defend- 
ants in  error  refused  to  do  either,  and  finally,  after 
some    parleying,   without    anj'^    effectual   results,    the 


Am.&Eng.  CARRIERS  OF  PASSENGERS.  211 

R.  Cas. 

Chicago  B.  &  Q.  R.  Co.  v.  Spirk. 

conductor,  helped  by  other  employees  of  the  company, 
put  the  defendants  in  error  out  of  the  car,  and  off  the 
train.  The  one  of  them  (they  were  brothers)  who  was 
at  the  time  sick  and  nervous  made  little  or  no  resist- 
ance. He  says  that  the  conductor  "g-rabbed  hold  of 
me  before  I  had  a  chance  to  take  a  second  breath,  and 
simply  shoved  me  out.  I  was  in  poor  health  at  the 
time,  and  walked  out.  He  had  no  trouble  with  me. 
He  simply  shoved  me  out  on  the  platform,  and  then 
went  back,  and  started  on  my  brother."  The 
conductor  testified  on  this  subject:  '*He  said  he 
would  not  gfet  off  ;  that  I  would  have  to  force  him  off. 
This  John  Spirk  told  me  that  I  would  have  to  force 
him  off.  So  I  took  hold  of  him,  and  he  walked  out, 
and  did  not  make  any  resistance.  He  went  out  quietly, 
until  he  got  to  the  platform  of  the  car  in  the  vestibule, 
and  then  he  said  he  would  not  get  off  without  his 
brother.  I  left  him  then,  and  went  back,  and  got  hold 
of  his  brother,  and  he  resisted  with  all  his  might." 
The  other  brother,  as  the  conductor  says,  resisted  to 
the  extent,  seemingly,  of  his  ability,  but  was  finally 
ejected.  The  train  went  on  its  way,  and  the  brothers 
were  left  in  Benkleman.  This  happened  at  between  1 
and  2  o'clock  on  Sunday  morning.  The  brothers  went 
to  an  hotel  in  Benkleman,  where  they  remained  until 
about  1  o'clock  p.  m.  of  Sunday,  when,  having  in  the 
meantime  secured  a  driver  and  livery  team,  they  started 
and  drove  across  the  prairie  40  or  50  miles,  to  the  land, 
their  intended  ultimate  destination,  which  they  had 
purposed  reaching  by  way  of  Haigler.  They  arrived 
about  9  o'clock  of  Monday  morning,  having  been  forced, 
after  driving  until  11  o'clock  at  night,  to  camp  and 
sleep,  or  attempt  to,  during  the  remainder  of  the  night, 
on  the  prairie. 

Counsel  for  the  company,  in  arguments  in  relation 
to  the  measure  of  damages  which   should 

have  been  adopted,  and  in  the  enforcement  **/nf^rI/?Bf'" 
of  their  complaint,  that  the  proper  rule  in  |jectioi-»«iiiedy. 
this  particular  was  violated  in  the  trial  court, 
treat  the  actions  as  predicated  on  a  breach  of  the  con- 
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tractual  rights  of  the  defendants  in  error,  created  by 
the  sales  of  the  tickets  to  them  by  the  company's  agent. 
There  are  allegations  contained  in  the  petitions  which 
tend  to  support  this  position,  but  the  petitions,  when 
read  and  construed  as  a  whole,  we  think,  state  a  cause 
of  action  sounding  in  the  negligence  or  tort  of  the 
company,  committed  by  or  through  its  agents  or  em- 
ployees. In  the  petitions  the  purchases  of  the  tickets 
are  alleged,  and  the  consequent  ensuing  rights  of  the 
purchasers  to  be  carried  to  Haigler  ;  but  these  things 
and  others  are  pleaded  to  show  the  inception  and  estab- 
lishment of  the  positions  of  the  parties  to  the  action  at 
the  time  of  the  occurrences  which  gave  the  rights  of 
action,  and  not  to  show  the  contracts  for  carriage  to 
Haigler  and  their  breaches.  The  defendants  in  error 
had  the  right,  no  doubt,  to  elect  to  sue  the  company  for 
breaches  of  its  contracts  to  carry  them  to  Haiglier,  or 
for  the  torts,  the  ejections  from  the  train  ;  and  we  are 
led  to  conclude  from  the  pleadings  and  evidence  that 
they  chose  the  latter.  It  is  necessary  that  this  distinc- 
tion be  made,  emphasized,  and  borne  in  mind,  as  the 
rules  to  be  enforced  on  the  subject  of  the  damag,es 
allowable  differ  very  materially.     If  the  cases  are  to 

recover  for  breaches  of  contracts,  then  the 
same-BreMh  of  rule  would  be  :  **  Where  two  parties  have 
ofDamares.         made  a  contract,  which   one  of   them    has 

broken,  the  damages  which  the  other  ought 
to  receive  in  respect  to  such  breach  of  contract  should 
be  either  such  as  may  fairly  and  substantially  be  con- 
sidered as  arising  naturally — that  is,  according  to  the 
usual  course  of  things — from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it."  Hadley  v,  Baxendkle,  9  Exch.  341  ; 
Candee  v.  Telegraph  Co.,  34  Wis.  479.  In  actions  for 
name-Tert.        t;orts,  as  a  general  rule,  there  is  a  liability 

for  all  injuries  which  directly  flow  or  result 
from  the  wrongful  act  or  acts  of  the  wrongdoer,  re- 
gardless of  whether  they  might  or  might  not  have  been 
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foreseen  or  contemplated  by  him,  as  probable  to  follow 
or  flow  from  the  doing-  of  the  act  or  acts.  Vosburg  v. 
Putney,  80  Wis.  523,  50  N.  W.  403  ;  Brown  v.  Rail- 
road Co.  (Wis.),  11  N.  W.  356. 

It  is  urg-ed  on  behalf  of  the  plaintiff  in  error  that  it 
devolves  on  a  prospective  passenger  to  inform  himself 
whether  the  train  on  which  he  proposes  to  take  passage 
will  stop  at  the  station  to  which  he  is. bound,  and  that 
it  was  the  duty  of  defendants  in  error  to  ascertain  and 
know  whether  they  were  aboard  of  the  right  train. 
Be  this  rule  as  it  may,  it  could  have  no  application 
here.  These  parties  took  the  right  train, 
and  proceeded  on  their  journey  until  they  Rjujiiiw.'"" 
were  directed,  and  properly  so,  by  the  em- 
ployee of  the  company  whose  duty  it  was  to  give  such 
order,  to  go  into  a  designated  car  of  the  train,  which 
they  accordingly  did  ;  and  there  they  remained,  having, 
as  the  jury  determined,  received  no  other  or  further 
orders  in  regard  to  changing  to  another  car,  though  it 
was  of  the  duties  of  an  employee  (who  testified  and  so 
stated)  to,  at  a  subsequent  stage  of  their  trip,  inform 
them  of  a  necessary  change  to  a  car  which  would  be  of 
the  local  train,  which  would  stop  at  their  destination. 
In  view  of  these  and  facts  of  similar  import,  it  must  be 
said  that  the  defendants  in  error  were  in  the  through 
or  wrong  car  by  direction  or  negligence  of  the  com- 
pany, and  not  of  their  own  volition  or  want  of  care  ; 
hence  whatever  subsequently  happened  to  them  by 
reason  of  their  being  in  the  wrong  car  was  not  of  their 
blame,  but  the  direct  consequences,  if  fnjurious  to 
them,  must  be  borne  or  compensated  by  the  blamable 
one — ^the  company. 

It  is  said  that  a  railroad  company  may  make  and  en- 
force all  reasonable  rules  and  regulations 
for  the  operation  of  the  road,  including  the  £j"'Uifp!2JiIi. 
running  of  trains,  and  that  certain  of  them  rf-Jf^^rj*""" 
snall  not  stop  except  at  such  and  so  many  ptay- 
of  the  stations  on  the  line  of  road  as  may  be 
designated  by  the  company.     It  is  also  said  that  it  was 
of  the  rules  of  the  plaintiff  in  error,  in  force  at  the  date 
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herein  involved,  that  the  through  train  to  Denver  should 
not  stop  at  Haigler,  and  that  the  conductor  was  in  duty 
bound  to  observe  this.  Conceding*  the  rule  by  way  of 
argument — and  it  was  proven  that  the  train  was  sched-- 
uled  to  run  without  stopping  at  Haigler — then  the 
conductor  had  no  choice  but  to  insist  that  the  defend-- 
ants  in  error  leave  the  car  at  Benkleman,  or  be  carried 
to  the  first  scheduled  stopping  station  beyond  Haigler, 
and  pay  their  fare  from  Haigler  to  the  place  beyond  : 
and,  when  they  refused,  to  order  them  out  at  Benkle- 
man, and,  if  they  did  not  go,  to  put  them  off  the  train, 
using  only  such  force  as  was  absolutely  or  reasonably 
necessary  to  effect  the  purpose ;  but,  notwithstanding^* 
the  conductor  might  so  do,  it  did  not  relieve  the  com- 
pany of  its  liability  to  answer  to  any  resulting  damages. 
As  we  have  seen,  it  was  to  blame  for  their  being  in  the- 
wrong  car,  and  subject  to  its  rule  in  regard  to  the  run- 
ning of  the  through  train  ;  hence  any  damages  directly 
resulting  from  the  enforcement  of  the  rule  became  ita 
liabilities. 

By  objections  to  certain  of  the  paragraphs  of   the 

charge  to  the  jury,  and  the  offer  of  an  in- 
^Jnee-V^xiM  u  struction  with  a  request  that  it  be  given, 
Vmt.   '**"'     which  was  refused,  to  all  of  which  excep-- 

tions  were  noted,  and  the  actions  of  the  trial 
court  in  regard  to  which  were  duly  assigned  for  error, 
the  question  was  raised  that  the  alleged  journey  of  40 
or  50  miles  across  the  prairie,  and  the  consequent 
exposure  to  inclement  weather,  and  other  inconveniences 
and  hardships,  should  not  have  been  submitted  to  the 
consideration  of  the  jury  as  proper  elements  of  dam- 
ages. Undoubtedly,  under  the  rule  for  the  measure- 
ment of  damages  in  actions  of  the  nature  of  which  we 
have  determined  these  to  be  (ex  delicto;  for  rule,  see 
1  Sedg.  Meas.  Dam.  130,  note),  it  was  competent  to. 
prove  the  trip  out  into  the  country,  with  its  concomitant 
circumstances,  if  it  and  they  were  further  shown  to  be 
necessarily  and  directly  traceable  to  the  ejection  from 
the  train,  and  directly  consequent  therefrom  (Vosburg- 
V,  Putney,  supra;  Brown  r.  Railroad  Co.,  siiprd)\  and 
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whether  the  ejection  of  the  defendants  in  error  from 
the  train  was  the  proximate  or  direct  cause,  or  directly 
produced  the  trip,  and  any  damages  arising"  therefrom, 
was,  as  it  is  ordinarily,  a  question  of  fact  for  the  jury 
(Railroad  Co.  v.  Kellogg-,  94  U.  S.  469 ;  Patten  v.  Rail- 
road Co.,  32  Wis.  524);  but,  where  the  finding-  of  the 
jury  as  to  the  proximate  cause  of  an  injury  is  manifestly 
wrong",  it  will  be  set  aside. 

The  facts  in  the  case  at  bar  in  relation  to  the  trip 
made  across  the  prairie,  and  its  attendant 
circumstances,  were  undisputed.     The  de- 
fendants in  error  were  left  in  Benkleman  at  about  half 
past    1  o'clock  on   Sunday  morning,  and  ascertained 
before  gfoing  to  the  hotel,  or  early  in  the  day  (just  which 
is  not  clear  from  the  evidence),  that  there  would  not  be 
a  train  that  would  pass  throug-h  Benkleman  by  which 
they  could  reach  Haig-ler  until  at  some  time  that  night. 
They  waited  in  Benkleman  until  1  o'clock  in  the  after- 
noon of  Sunday,  and  then  started,  with  horses  and  vehi- 
cle, not  to  Haigler,  where  they  were  due,  and  were  to 
have  and  should  have  been  carried  by  the  company,  and 
had  arranged  to  be  met  by  some  person  who  was  to  take 
them  out  some  24  or  26  miles  from  there  to  a  piece 
of  land  which  they  desired,  and  it  was  the  purpose 
of  their  trip,  to  inspect,  but  across  the  prairie  some  45 
or  50  miles,  in  a  direction  where  there  were  but  a  few 
settlers,  and,  for  a  considerable  portion  of  the  distance, 
no  road,  or  but  a  poorly-defined  one.    As  a  consequence 
of  their  late  start  for  a  journey  of  such  length,  in  the 
manner  they  made  it,  night  came  on  before  they  had 
completed  the  trip ;  and  they  lost  their  way,  and  were 
compelled  to  spend  the  night  on  the  prairie,  with  noth- 
ing to  sleep  on  or  under  except  the  buggy  cushions  and 
lap-robes,  which  they  utilized  for  such  purposes.     We 
have  no  doubt  that  if  it  had  been  necessary  for  them  to 
reach  Haigler  the  night  they  were  put  off  the  train  at 
Benkleman,  and   pursuant  to   such  necessity,  and  to 
attain  their  purpose,  they  had  immediately  continued 
tlj^ir  journey,  and  accomplished  it,  all  injuries  or  dam- 
^s  springing  or  resulting  directly  from  the  trip  from 


216  CARRIERS  OF  PASSENGERS.  Vol.  VII 

(N.  S.) 

Chicago  B.  &  Q.  R.  Co.  v,  Spirk. 

Benkletnan  to  Haigler  would  have  been  recoverable  ;  or 
had  it  been  shown  that  it  became  necessary,  in  order  to 
meet  a  business  engagement  or  purpose  at  the  land  to 
reach  which  was  the  ultimate  design  of  the  whole 
journey,  to  go  direct  from  Benkleman  to  the  land,  and 
that  this  necessity  had  been  immediately  or  reasonably 
attempted,  the  attendant,  directly  resulting  damages 
might  have  been  assessable  herein  ;  but  for  the  parties 
to  wait  until  more  than  half  of  the  succeeding  day's 
light  had  expired,  and  then  start  to  travel  the  distance, 
and  with  existent  conditions,  such  as  in  the  natural 
course  of  events  would  almost  jaecessarily  cause  a  part 
of  the  trip  to  extend  into  the  late  evening  or  night,  the 
consequent  exposure  and  hardships  do  not  come  within 
injuries  proximately  or  directly  flowing  as  consequences 
from  the  wrong  of  the  company.  Had  there  been  evi- 
dence that  the  trip  from  Benkleman  to  the  land  was 
unavoidably  necessary,  and  must  be  made  on  that  day, 
and  that  the  start  was  delayed  until  late  in  the  day  for 
some  sufficient  reason,  then  it  might  still  have  been 
proper  to  submit  the  question  to  the  jury ;  but  there 
was  no  such  evidence,  and  we  are  forced  to  the  conclu- 
sion that,  on  the  undisputed  facts  in  respect  to  this  trip 
from  Benkleman  to  the  land,  the  incidental  exposure, 
and  hardships  and  resulting  injuries  to  the  defendants 
in  error  were  not  within  the  proper  measure  of  the 
damages  in  the  cases  at  bar.  Railroad  Co.  v.  Birney, 
71  111.  391. 

There  are  some  complaints  made  of  the  information 
given  to  the  jury,  in  the  charge  of  the  trial  court,  with 
reference  to  the  use  of  force  by  the  conductor  or  em- 
ployees of  the  company  in  ejecting  the  defendants  in 
error  from  the  train  ;  but  we  think  the  objections  to  the 
charge  in  this  particular  are  without  merit,  nor  do  we 
deem  it  necessary  to  comment  on  or  discuss  them  at 
length  at  this  time.  For  the  errors  committed,  herein 
indicated,  the  judgments  must  be  reversed,  and  the 
causes  remanded.     Reversed  and  remanded. 
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Wichita  &  W.  Ry.  Co. 

r. 

QUINN. 

{Supreme  Court  of  Kansas ,  March  6,  iSgj,) 

Consolidation — Liability  of  New  Company  for  Debts  of  Predeces- 
sor.—Q.  obtained  a  judgment  ag-ainst  the  K.,  P.  &  W.  R.  Co.  in  the 
district  court.     The  railroad  company   prosecuted  proceeding's  in 
error  in  this  court  to  reverse  the  judgment.     While  the  cause  was 
pending  here,  said  railroad  company  consolidated  with  another  com- 
pany, forming  the  W.  &  W.  Ry.  Co.     On  motion  of  the  last-named 
company,  it  was  substituted  as  plaintiff  in  error  in  this  court,  and 
thereafter  successfully  prosecuted  the  petition  in  error,  and  obtained 
a  judgment  of  this  court  reversing  the  judgment  of  the  district 
court  and  ordering  a  new  trial  of  the  action.     No  formal  order  of 
substitution  or  revivor  was  made  in  the  district  court,  and  more  than 
one  year  elapsed  after  the  consolidation  before  the  former  judgment 
was  vacated  in  accordance  with  the  mandate  from  this  court.     Held^ 
that  by  voluntarily  assuming  the  position  of  plantiff  in  error  in  this 
court  it  adopted  the  petition  in  error  of  the  defunct  corporation,  and 
sought  a  new  trial  of  the  action  in  the  lower  court,  and  that,  having 
obtained  a  reversal  of  the   judgment  for  the  purpose  of  allowing  a 
new  trial,  it  consented  to  be  substituted  as  defendant  in  error  in  the 
court  below.     The  new  company  was  liable  for  all  the  debts  of  the 
old  company,  and,  having  obtained  the  substantial  advantage  by 
the  proceeding  in  this  court  of  a  reversal  of  the  judgment  below,  it 
incurred  the  risk  of  a  new  trial  of  the  action  against  it  as  defendant. 
Condemnation — Obstruction   of  Tract — Malicious    Prosecution. — 
The  K.,  P.  &  W.  R.  Co.  condemned  a  right  of  way  over  the  plaintiflF *s 
land.     He,  being  dissatisfied  with  the  damages  awarded,  appealed 
to  the  district  court.     While  the  appeal  was  pending,  the  company 
entered  on  the  land,  and  constructed  its  railroad   across  it.     On  the 
trial  of  the  appeal  the  award  of  damages  was   largely  increased. 
This  sum  was  not  paid,  but  the  defendant  continued  to  occupy  the 
land  condemned,  and  to  operate  its  railroad  across  it.     After  a  num- 
ber of  months'  delay  and  neglect  on  the  part  of  the  company  to  pay 
the  award,  the  plaintiff  tore  up  one  of  the  rails  in  the  track,  and 
placed  a  post  with  boards  nailed  across  it  between  the  rails.     His 
purpose  in  tearing  up  the  rail   and  placing  the  obstruction  on  the 
track  was  to  assert  his  right  to  the  possession  of  the  land,  and  he 
took  precautions  to  prevent  accidents  by  giving  notice  to  the  com- 
pany.   Thereupon  the  employees  of  the  company  caused  his  arrest. 
Held^  in  an  action  to  recover  damages  for  false  imprisonment  and 
malicious  arrest,  that  it  was  error  for  the  court  to  charge  that  the 
arrest  was  made  without  probable  cause,  and  that  the  court  should 
have  charged  the  reverse, — that  there  was  probable  cause. 
^Syllabus  by  the  Court.) 


\ 
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Error  from  Pratt  county  district  court.     Reversed. 

This  action  was  commenced  by  W.  J.  Quinn  against 
the  Kingman,  Pratt  &  Western  Railroad  Company  to 
recover  damages  for  a  malicious  arrest  unlawfully  made. 
case8ut«d  ^^^  plaintiff  was  in  the  possession  of  a  half 

section  of  land  in  Richland  township,  Pratt 
county,  the  title  to  one  quarter  section  of  which  was  in 
the  name  of  his  wife,  and  the  other  in  his  own  name. 
In  the  summer  of  1886,  the  Kingman,  Pratt  &  Western 
Railroad  Companj'^  caused  a  right  of  way  for  its  railroad 
to  be  condemned  across  the  plaintiflf's  land.  Prom  the 
award  of  the  commissioners  the  plaintiff  appealed  to  the 
district  court,  where  he  obtained  an  award  of  SI, 650  as. 
his  damages, — a  sum  largely  in  excess  of  that  allowed 
by  the  commissioners.  While  the  appeal  was  pending, 
the  railroad  companj'-  had  constructed  its  road  across- 
the  plaintiff's  land.  The  company  took  time  to  make 
a  case  for  the  supreme  court,  but  no  petition  in  error 
was  ever  filed  to  reverse  the  judgment.  The  company 
continued  to  operate  the  railroad,  and  did  not  pay  the 
plaintiff  his  damages.  Afterwards  he  instituted  pro- 
ceedings to  enjoin  the  operation  of  the  railroad  across, 
his  lan4.  A  temporary  order  of  injunction  having  been 
obtained,  proceedings  were  instituted  before  the  judge 
of  the  district  court  to  punish  the  defendant  for  vio- 
lating the  injunction.  The  order  was  held  void,  and 
the  injunction  dissolved  on  the  27th  of  June,  1887.  On 
the  16th  of  July,  1887,  the  plaintiff's  damages  still  re-^ 
maining  unpaid,  he  took  a  rail  out  of  the  track  of  the 
railroad  where  it  crossed  his  land,  and  set  a  post  up 
near  the  centre  of  the  track,  across  which  he  nailed 
boards,  for  the  purpose  of  preventing  the  railroad 
company  from  running  its  trains  across  his  land. 
Notice  was  given  and  precautions  were  taken  to 
prevent  accident  to  any  train  passing  along  the 
road.  The  road  master,  learning  what  had  been 
done,  took  hand  cars,  and  in  company  with  the  section 
boss  and  a  number  of  men  went  to  the  place  where  the 
rail  had  been  removed,  for  the  purpose  of  repairing 
the  track.     He  found  the  plaintiff  there,  who  objected 
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to  his  replacing'  the  rail.  The  plaintiff  asserted  his 
right  to  prevent  the  company  from  crossing  what  he 
claimed  to  be  his  land,  because  his  damages  had  not 
been  paid.  After  some  controversy,  the  road  master 
arrested  him,  and  took  him  to  Cullison.  A  warrant 
for  his  arrest  was  sworn  out  by  the  section  foreman, 
but  the  complaint  was  sworn  to  and  the  warrant  issued 
in  Banner  township  by  a  justice  of  the  peace  of  Rich- 
land township.  After  the  arrest  an  ag-reement  was 
entered  into  between  the  plaintiff  and  the  attorney  for 
the  railroad  company  to  the  effect  that  the  plaintiff 
should  not  interfere  with  the  operation  of  the  company's 
trains,  and  that  the  damages  for  the  right  of  way 
should  be  paid  to  him  within  a  week.  The  prosecution 
was  thereupon  dismissed,  and  the  plaintiff  released 
from  custody.  On  the  27th  of  July,  1887,  this  action 
was  brought  against  the  Kingman,  Pratt  &  Western 
Railroad  Company  to  recover  damages  for  the  arrest. 
A  judgment  was  obtained,  to  reverse  which  the  com- 
pany prosecuted  proceedings  in  error  in  this  court. 
While  the  case  was  pending  here,  and  on  the  18th  of 
July,  1889,  articles  of  consolidation  were  entered  into 
by  the  Kingman,  Pratt  &  Western  Railroad  Company 
and  the  Wichita  &  Western  Railroad  Company,  and 
the  name  of  the  Wichita  &  Western  Railway  Company 
was  adopted  for  the  new  company.  On  the  6th  of 
May,  1890,  the  Wichita  &  Western  Railway  Company 
was,  on  its  own  motion,  substituted  as  plaintiff  in  error 
in  this  court.  Afterwards  the  case  was  heard,  the  judg- 
ment of  the  district  court  reversed,  and  the  cause 
remanded  for  a  new  trial,  25  Pac.  1068.  No  proceed- 
ings were  had  in  the  district  court  prior  to  the  reversal 
of  the  judgment  for  the  purpose  of  reviving  the  judg- 
ment against  the  consolidated  company.  By  leave  of 
court,  an  amended  petition  was  afterwards  filed  alleging 
the  consolidation,  that  the  Wichita  &  Western  Railway 
Company  had  succeeded  to  all  the  property  of  the 
King-man,  Pratt  &  Western  Railroad  Company,  and 
had  assumed  all  its  debts  and  liabilities.  The  company 
objected  to  the  filing  of  this  amended  and  supplemental 
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petition  on  the  ground  that  no  order  had  ever  been 
made  substituting-  the  Wichita  &  Western  Railway 
Company  as  defendant.  The  objection  being  overruled, 
and  the  amended  petition  filed,  the  defendant  answered 
with  a  general  denial.  The  case  was  tried  to  a  jury, 
resulting  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $2,600.  This  proceeding  is  prosecuted  to 
reverse  the  judgment. 

E.  D.  Keiina,  A.  A.  Hurd,  and  F.    W.  Bentley^  for 
plaintiff  in  error, 
y.  C  Ellis  and  E.  A.  Austin ^  for  defendant  in  error. 

Allen,  J.  (after  stating  the  facts).  The  first  propo- 
sition urged  is  that  more  than  one  year  elapsed  after 
the  consolidation  of  the  two  railroad  companies  without 

any  proceeding  in  the  district  court  to  revive 
^•■»»w»"M-w»-  the  judgment  against  the  new  corporation. 
coBptny.  It  is  insisted  that  the  cases  of  Railway  Co. 

V.  Smith,  40  Kan.  192;  Cunkle  v.  Railroad 
Co.,  54  Kan.  194,  and  Railroad  Co.  x\  Butts,  55  Kan. 
660,  are  decisive  of  this  case,  and  that  under  these 
authorities  the  action  in  the  district  court  was  dead,  and 
could  not  be  revived  without  the  consent  of  the  railway 
company.  Counsel  for  the  defendant  in  error  has 
argued  at  length,  both  orally  and  in  the  brief,  against 
the  soundness  of  the  rule  declared  in  these  cases,  but 
we  are  not  disposed  to  re-examine  the  question.  This 
case,  however,  is  different  from  either  of  those  cited. 
The  new  company  voluntarily  took  the  place  of  the  old 
in  this  court.  The  only  purpose  of  the  proceeding  here 
was  to  reverse  a  judgment  for  the  payment  of  which 
the  new  company  was  liable.  The  error  complained  of 
here,  and  for  which  the  judgment  of  the  district  court 
was  reversed,  was  in  the  refusal  of  the  trial  court  to 
grant  the  defendant  a  new  trial.  The  new  company 
was,  therefore,  after  being  substituted  as  plaintiff  in 
error  here,  prosecuting  an  action  in  this  court  to  obtain 
a  new  trial  in  the  district  court.  This  court,  at  its  in- 
stance, reversed  the  judgment  of  the  trial  court,  and 
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granted  it  the  new  trial  it  desired.  The  mandate  of 
this  court  thereupon  issued  to  the  lower  court  com* 
manding  it  to  grant  the  new  trial,  not  to  the  old,  dead 
company,  but  .to  the  new,  living  company,  which  had 
taken  its  place.  Can  it  be  that,  after  having  asked  and 
obtained  through  the  command  of  this  court  a  new  trial 
of  the  case,  it  may  still  urge  that  it  has  never  consented 
to  become  a  party  in  that  court?  Can  it  be  a  party  for 
the  purpose  of  vacating  and  setting  aside  the  judgment 
where  the  plaintiff's  cause  of  action  still  remains,  and 
where  this  court  merely  grants  a  new  trial,  and  yet 
claim  that  it  is  not  a  partj^  for  the  purpose  of  any 
further  proceeding  in  that  court  ?  We  think  it  must 
take  the  burdens  and  benefits  of  the  judgment  obtained 
here  together ;  that  it  must  follow  into  the  district  court 
the  mandate  sent  there  at  its  instance,  and  must  abide 
the  result  of  a  new  trial ;  that  the  substitution  under 
these  circumstances  must  be  treated  as  having  been 
made  with  the  consent  of  the  defendant. 

In  the  fourth  instruction  given  by  the  court,  and  ex- 
cepted to  by  the  defendant,  the  jury  were  told  that  the 
facts  proven  in  this  case  did   not  constitute  probable 
cause  for  the  plaintiff's  arrest.     Section  104 
of  the  act  concerning  crimes  and   punish-  rt?od?oV"fTrMk! 
ments,  reads  :  **  Any  person  who  shall  will- 
fully throw  down,  break,  remove,  displace,  cut,   split, 
burn,  or  in  any  manner  destroy  or  injure  any  of  the 
rails,  sills,  switches,  cross-ties,  piles,  bridges,  culverts, 
viaducts,  parapets,  or  any  other  fixture  of  any  railroad, 
or  shall  willfully  injure  or  destroy  any  embankment  of 
any  railroad  within  this  state,  now  constructed  or  in 
process  of  construction,  or  of  any  railroad  which  shall 
hereafter  be  constructed,  or  be  in  process  of  construc- 
tion  in    this   state,    shall,    on   conviction    thereof,    be 
punished  by  confinement  and  hard  labor  in  the  peniten- 
tiary not  less  than  one  nor  more  than  three  years." 
Gen.  St.  1889,  par.  2238.     According  to  his  own  testi- 
mony, the  plaintiff  willfully  removed  a  rail  from  the 
track  of  the  railroad  constructed  and  operated  over  his 
land.    He  also  willfully  placed  an  obstruction  on  the 
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track,  which  is  made  a  crime  by  section  103  of  the  same 
act.  His  only  justification  for  his  acts  was  that  he 
owned  the  land,  and  that,  as  the  railroad  company  had 
failed  to  pay  him  the  damages  he  had  been  awarded,  he 
had  a  rig-ht  to  resume  possession  of  it.  Whatever  the 
rights  of  the  defendant  might  have  been  in  an  action  to 
recover  the  land  occupied  by  the  railroad  company,  he 
had  no  right  to  take  the  law  into  his  own  hands,  and 
proceed  to  tear  up  the  railroad  track.  It  might  be  that 
on  a  trial  the  fact  that  he  acted  in  good  faith  under  the 
claim  of  right  might  have  shielded  him  from  punish- 
ment as  for  a  crime  under  the  section  of  the  statute 
quoted.  But,  as  his  acts  constituted  a  crime  within  the 
letter  of  the  statute,  there  was  probable  cause  for  his 
arrest,  and  the  instruction  given  was  erroneous*  Rail- 
road Co.  V.  Harris,  122  U.  S.  597  ;  State  v.  Johns  (Mo. 
Sup.)  27  S.  W.  1115  ;  Clifton  v.  State,  73  Ala.  473. 

Other  claims  of  error  are  discussed  in  the  brief,  but, 
as  the  same  questions  may  not  arise  again,  we  deem  it 
unnecessary  to  discuss  them  in  detail.  The  one  already 
considered  compels  a  reversal  of  the  judgment.  All 
the  justices  concurring. 
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Missouri  Pac.  Ry.  Co. 

V. 

Crowell  Lumber  &  Grain  Co. 

(Supreme  Court  of  Nebraska^  April  21,  iSgj,) 

Overcharges  —  Liability  of  Railway   Company. — A   railway  com- 
pany   quoted    to  a    shipper  a  rate  on   grain    from    Nebraska    to 
Colorado,     but     by     mistake    the     rate     quoted    was    less     than 
the  usual  rate.     The  shipper,  relying-  upon  the  rate  quoted,   sold 
large  quantities  of  grain  to  parties  in  Colorado,  basing  the  price  on 
such  freight  rate ;  the  purchasers  of  the  grain  to  pay  such  freight 
on  its  delivery,  and  the  shipper  guarantying  that  the  rate  should 
not  exceed  the  one  quoted  to  him  by  the  railway   company.     This 
grain  was  delivered   by  t-he  shipper  to  the  railway  company   in 
Nebraska,  to  be   transported  by  it  and  delivered  to  the  purchasers 
in  Colorado.     The  last  carrier   before  it  would  deliver   the  grain  to 
the  purchasers  compelled  them  to  pay  a  higher  freight  rate  than 
that  quoted  to  the  shipper  by  the  railway  company.     The  shipper 
then  paid  to  the  purchasers  this  excessive  freight,  and  sued  the 
railway  company  therefor.    Held^  that  the  mistake  made   by  the 
railway  company  in  quoting  the  freight  rate  caused  the  shipper  to 
change  his  status  to  his  injury,  and  that  the  railway  company  was 
liable  for  the  overcharge  paid  by  the  shipper. 

(Syllabus  by  the  Court.) 

Error  to  Douglas  county  district  court.     Affirmed. 

B.  P.  Wag'g'ener,Ja7nes  W,  Orr,  Lee  S.  Estelley^nA 
A.  R.  Talbot,,  for  plaintiff  in  error. 

Co7inell  &  IveSy  for  defendant  in  error. 

Ragan,  C.     The  Crowell  Lumber  &  Grain  Com- 
pany (hereinafter  called  the   '*Grain  Company")  is  a 
corporation  organized  under  the  laws  of,  and  doing- 
business  in,  the  state  of  Nebraska.     Its  business  con- 
sists very  largely  in  buying  and  shipping  grain.     The 
Missouri  Pacific  Railway  Company  (hereinafter  called 
the  ''Railway  Company")  is  a  common  carrier  doing 
business  in   the   states   of   Nebraska,    Colorado,   and 
other  states.     In  the  district  court  of  Douglas  county 
the  grain  company  sued  the  railway  company,  alleging 
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in  its  petition:  That  on  the  llih  day  of  December^ 
1890,  the  railway  company  entered  into  a  contract  with 
it  in  and  by  which  it  agreed  to  transport  grain  in  car- 
load lots  from  certain  points  in  Nebraska  to  certain 
points  in  Colorado  at  a  rate  of  30  cents  per  100.  That, 
the  grain  company,  relying  upon  this  contract,  pur- 
chased and  shipped  a  large  quantity  of  grain,  and  sold 
it  to  parties  at  the  said  Colorado  stations  at  a  price 
based  on  said  freight  rate  mentioned  in  said  contract 
with  said  railway  company  ;  the  purchasers  of  said 
grain  to  pay  the  freight  on  delivery ;  the  grain  com- 
pany guarantj'ing  that  the  said  freight  should  not  ex- 
ceed 30  cents  per  100,  as  provided  by  its  contract  with 
the  railway  company.  That  when  the  grain  reached 
Colorado  the  delivering  carrier  charged  and  demanded 
of  the  grain  company's  purchasers,  as  a  condition 
precedent  to  the  delivery  of  the  grain  shipped  to 
them,  a  freight  rate  largely  in  excess  of  the  contract 
rate  entered  into  between  the  grain  company  and  the 
railway  company.  That  the  said  purchasers,  in  order 
to  obtain  said  grain,  were  compelled  to  and  did  advance 
and  pay  the  freight  rate  demanded  by  the  delivering 
carrier  ;  and  the  grain  company  has  been  compelled  to 
and  has  repaid  to  said  purchasers  the  freight  charges 
in  excess  of  the  rate  fixed  by  the  contract  between  the 
grain  company  and  the  railway  company.  In  addition 
to  a  general  denial,  the  railway  company  interposed  to 
this  action  two  defenses  :  (1)  That  it  was  induced  to- 
and  did  enter  into  the  contract  sued  on  believing  that. 
the  rate  fixed  in  said  contract  was  the  rate  then  in 
force  for  the  transportation  of  such  freight  between 
said  points,  as  agreed  upon  by  itself  and  other  carriers 
then  constituting  the  Trans-Missouri  Freight  Asso- 
ciation ;  that  said  rate  was,  as  a  matter  of  fact,  not 
then  in  force,  all  of  which  the  grain  company  knew  at. 
the  time  of  making  the  contract ;  and  (2)  that  the  con- 
tract made  w^as  void,  under  the  provisions  of  the  inter- 
state commerce  act.  The  grain  company  had  a  ver- 
dict and  judgment  as  prayed,  and  the  railway  company 
prosecutes  here  a  petition  in  error.. 
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1.  The  first  assififnment  of  error  which  we  notice  is 
that  the  verdict  is  not  sustained  by  sufficient  evidence^ 
The  issues  of  fact  made  by  the  pleadings  in  the  case 
were  (1)  whether  the  railway  company  executed  the 
contract  sued  upon  ;  (2)  whether  the  freight  rate  on 
ffrain  from  Nebraska  to  Colorado  fixed  by  the  Trans- 
Missouri  Freight  Association  was  in  force  at  the  time 
the  contract  in  suit  was  made  ;  (3)  whether  the  grain 
company  knew  that  the  rate  fixed  by  the  Trans- 
Missouri  Freight  Association  had  been  abolished  at 
the  time  the  contract  was  made  ;  (4)  whether  the  grain 
company,  relying  in  good  faith  upon  the  contract  sued 
CD,  purchased  and  shipped  grain  to  Colorado,  there 
sold  it,  and  guarantied  that  the  freight  charges  should 
not  exceed  the  rate  fixed  by  its  contract  with  the  rail- 
way company  ;  (5)  whether  the  grain  company,  to  make 
good  its  guaranty,  had  paid  to  its  purchasers  the  excess 
of  freight  charged  and  collected  for  transporting  the 
grain.  There  is  practically  no  conflict  in  the  evidence 
as  to  the  first  and  fifth  issues.  As  to  the  second  issue, 
the  evidence  tends  to  show  that  the  railway  company 
and  a  number  of  other  carriers  on  the  19th  of  July, 
1890,  became  members  of  what  is  known  in  this  record 
as  the  Trans-Missouri  Freight  Association  ;  that  this 
association  fixed  the  rate  for  the  transportation  of  grain 
in  car-load  lots  from  certain  points  in  Nebraska  to  cer- 
tain Colorado  points  at  30  cents  per  100  ;  that  they 
caused  to  be  printed  and  published  a  tariff  sheet  setting 
out  the  rates  fixed  by  this  association,  and  filed  this 
tariff  sheet  with  the  interstate  commerce  commission 
on  the  23d  of  July,  1890.  No  such  thing  as  a  rule, 
constitution,  or  by-law  of  this  association  is  in  the 
record  ;  and  we  are  not  certainly  advised  how  any 
member  of  this  freight  association  might  withdraw 
therefrom,  or  cease  to  be  bound  by  the  mutual  agree- 
ment of  its  members.  But  it  seems  that  the  associa- 
tion had  not  given  the  interstate  commerce  commission 
any  notice  of  the  modification  or  abrogation  of  the  tariff 
fixed  by  it ;  at  least,  earlier  than  the  6th  day  of  Febru- 
ary, 1891,  before  which  date  the  transactions  had  oc- 
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curred  out  of  which  this  suit  grew.  As  to  the  third 
and  fourth  issues,  the  evidence  tends  to  show  :  That 
prior  to  the  making"  of  the  contract  in  suit  the  grain 
company  had  heard  or  been  informed  that  the  rate 
fixed  on  grain  from  Nebraska  to  Colorado  by  the 
Trans-Missouri  Freight  Association  had  been  abro- 
gated or  modified.  That  the  oflScer  of  the  ^rain  com- 
pany whose  duty  was  to  look  after  freight  rates  called 
upon  the  assistant  general  freight  agent  of  the  railway 
company,  and  told  him  that  he  had  been  advised  of  a 
modification  or  abrogation  of  the  30-cent  rate  on  grain 
to  Colorado.  This  freight  agent  assured  him  that 
there  had  been  no  modification  or  change  of  that  rate ; 
that  it  was  still  30  cents  per  100, — and  thereupon  the 
contract  in  suit  was  entered  into.  That  the  grain 
company,  relying  upon  the  rate  fixed"  in  the  contract, 
purchased  and  shipped  larg'e  quantities  of  g'rain,  and 
sold  it  to  Colorado  parties  ;  the  purchasers  to  pay  the 
freight  on  the  delivery  of  the  g-rain  ;  the  g^rain  com- 
pany guarantying  that  it  should  not  exceed  30  cents 
per  100.  That  the  delivering-  carrier  refused  to  sur- 
render the  grain  unless  it  was  paid  a  xate  of  39  cents 
per  100.  That  the  purchasers  were  compelled  to  pay 
this  in  order  to  receive  the  grain.  And  that  the  grain 
company,  in  pursuance  of  its  g-uaranty  with  its  pur- 
chasers, paid  the  excessive  freight  charg-es  to  the 
purchasers.  The  verdict  of  the  jury  found  all  the 
issues  in  favor  of  the  grain  company,  and,  without 
further  comment  on  the  sufficiency  of  the  evidence,  we 
think  the  jury's  finding  is  abundantly  supported. 

2.  A  second  argument  is  that  the  contract  in  suit  is 
void  under  the  provisions  of  the  act  of  congress  known 
as  the  '^Interstate  Commerce  Act."  Section  2  of  this 
act  provides :  *'That  if  any  common  carrier  *  *  * 
shall,  *  *  *  by  any  special  rate,  rebate,  draw- 
back, or  other  device,  charge,  demand,  collect,  or 
receive  from  any  person  *  *  *  a  greater  or  less 
compensation  for  any  service  rendered,  or  to  be  ren- 
dered, in  the  transportation  of  passengers  or  property, 
*     *     *     than  it  charg-es,  demands,  collects,  or  receives 
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from  any  other  person  *  *  *  for  doing*  him  *  * 
*  a  like  and  contemporaneous  service  *  *  *  un- 
der substantially  similar  circumstances  and  conditions, 
such  common  carrier  shall  be  deemed  g"uilty  of  unjust 
discrimination,  which  is  hereby  prohibited  and  declared 
to  be  unlawful."  Section  10  of  said  act  provides  that : 
'*Any  person  and  any  officer  or  agent  of  any  corpora- 
tion or  company  who  shall  deliver  property  for  trans- 
portation to  any  common  carrier,  *  *  *  or  for 
whom  *  *  *  any  such  carrier  shall  transport 
property,  who  shall  knowingly  and  willfully,  by  false 
billing,  false  classification,  false  weighing,  false  repre- 
sentation of  the  contents  of  the  package,  or  false  report 
of  weight,  or  by  any  other  device  or  means,  whether 
with  or  without  the  consent  or  connivance  of  the 
carrier,  ♦  *  *  obtain  transportation  for  such 
property  at  less  than  the  regular  rate  then  established 
and  in  force,  *  *  *  shall  be  deemed  guilty  of 
fraud,  *  *  *  be  subject  for  each  offense  to  a  fine 
of  not  exceeding  five  thousand  dollars  or  imprisonment 
in  the  penitentiary  for  a  term  of  not  exceeding  two 
years,  or  both,  in  the  discretion  of  the  court.  If  any 
such  person,  or  any  oflScer  or  agent  of  any  such  corpo- 
ration ♦  ♦  ♦  shall,  by  payment  of  money  or  other 
thing  of  value,  solicitation,  or  otherwise,  induce  any 
common  carrier  *  *  *  or  any  of  its  officers  or 
agents  to  discriminate  unjustly  in  his  *  *  *  favor 
as  against  any  other  consignor  *  *  *  in  the  trans- 
portation of  property,  or  shall  aid  or  abet  any  common 
carrier  in  any  such  unjust  discrimination,  such  person, 
or  such  officer  or  agent  of  such  corporation,  *  *  * 
shall  be  deemed  guilty  of  a  misdemeanor,"  etc.  We 
do  not  understand  that  the  contract  in  suit  violates  any 
provision  of  this  interstate  commerce  act.  It  is  neither 
pleaded  nor  proved  that  by  the  contract  in  suit  the 
railway  company  gave  the  grain  company  a  special  rate, 
rebate,  or  drawback  ;  nor  that  by  the  contract  was  the 
railway  company  to  collect  or  receive  from  the  grain 
company  either  a  greater  or  less  compensation  for 
transporting  the  grain  from  Nebraska  to  Colorado  than 
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it  charged  and  collected  from  other  persons  for  a  like 
and  contemporaneous  service  under  substantially  simi- 
lar circumstances  and  conditions.  And  there  is  neither 
pleading-  nor  proof  that  the  rate  of  transportation  fixed 
in  the  contract  was  obtained  by  the  g-rain  company  by 
false  billing-,  false  classification,  false  weighing,  or  by 
any  other  deception  or  fraud  whatsoever,  nor  that  the 
railway  company  intended  by  the  rate  fixed  in  the  con- 
tract to  discriminate  in  favor  of  the  grain  company,  and 
against  any  other  person  or  corporation  whomsoever. 
In  other  words,  there  is  neither  pleading  nor  proof  in 
this  record  that  by  the  contract  in  suit  either  the  rail- 
way company  or  the  grain  company  intended  to  violate 
any  provision  of  the  interstate  commerce  act,  nor  that 
the  contract  was  a  shift  or  device  gotten  up  for  the 
purpose  of  evading  the  provisions  of  that  act.  If  the 
agreement  of  the  members  of  the  Trans-Missouri 
Freight  Association  that  the  rate  on  grain  from  Ne- 
braska to  Colorado  should  be  30  cents  per  100  w^s  not 
in  force  at  the  time  the  contract  in  suit  was  made,  be- 
cause some  member  of  that  association  had  refused  to 
be  longer  bound  by  its  agreements,  then  there  is  no 
pleading  or  proof  in  this  record  which  shows  that  the 
rate  of  30  cents  per  100  fixed  by  the  contract  was  an 
unjust  or  unreasonable  rate,  nor  that  the  railway  com- 
pany, by  giving  this  rate  to  the  grain  company,  was 
guilty  of  unjust  discrimination.  To  give  the  railway 
company  the  benefit  of  its  own  theory  in  this  case,  it 
amounts  to  this  :  That  before  and  at  the  time  the  con- 
tract in  suit  was  made  it  was  a  member  of  the  Trans- 
Missouri  Freight  Association.  It  had  been  transport- 
ing grain  from  Nebraska  points  to  Colorado  points  for 
30  cents  per  100,  in  car-load  lots.  It  charged  this  rate 
because  that  was  the  rate  fixed  by  the  association  of 
which  it  was  a  member.  Some  time  before  the  contract 
in  suit  was  entered  into,  one  of  the  members  of  this 
association  withdrew  therefrom,  thus  abrogating  the 
mutual  agreement  of  the  members  of  the  association. 
At  the  time  the  contract  was  made  the  railway  com- 
pany had  not  been  advised  of  the  withdrawal  of  this. 
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member.  It  made  the  contract  in  suit  believing-  that 
all  the  members  of  the  association  were  maintaining- 
the  rate  on  grain  fixed  by  the  association,  and,  if  it  had 
been  aware  that  one  member  of  the  association  had 
withdrawn  therefrom,  its  freig-ht  rate  on  the  grain 
would  have  been  30  cents  per  100  from  Omaha  to  the 
Colorado  points,  plus  the  local  rate  from  the  place  of 
shipment  of  the  grain  to  Omaha.  But,  conceding  all 
this,  we  have  the  finding  of  the  jury,  supported  by  the 
evidence,  that  the  grain  company  acted  in  good  faith  in 
obtaining  this  contract  from  the  railway  <5ompany,  and, 
relying  upon  the  statements  of  the  railway  company's 
freight  ag-ent  that  the  rate  fixed  by  the  freight  agent 
had  not  been  changed,  accepted  this  contract  at  30 
cents  per  100,  and,  relying  upon  the  contract,  pur- 
chased, shipped,  and  sold  the  g-rain  at  a  price  based  on 
the  freight  rate  fixed  by  the  contract  in  suit.  We  have 
then  a  contract  entered  into  by  one  party  under  a  mis- 
take or  misapprehension  as  to  the  facts  and  which  he 
would  not  have  made  had  he  known  the  facts, — this 
contract  accepted  by  the  other  party  in  good  faith, 
relied  and  acted  upon  by  him,  and  in  consequence  of 
which  he  has  changed  his  status  to  his  injury.  Con- 
ceding-, then,  that  both  parties  to  this  contract  are 
innocent,  the  loss  must  fall  upon  the  railway  company, 
because  its  mistake  was  the  proximate  cause  of  the 
other  party's  injury. 

3.  Some  criticisms  are  made  upon  the  instructions  of 
the  court.  We  have  examined  all  of  these  instructions, 
and  reached  the  conclusion  that  the  plaintiff  in  error 
was  not  prejudiced  by^  any  instruction  given  or  refused. 
The  finding  made  by  the  jury  is  the  only  one  that 
could  have  been  correctly  made,  under  the  evidence, 
and  the  judgment  of  the  district  court  is  affirmed.  Af- 
firmed. 
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Williams 

V. 

Great  Northern  Ry.  Co. 

{Supreme  Court  of  Minnesota ,  April  26 ^  iSgy,) 

Injuries — Bodily  Suffering — Evidence — Manifestations  of  Pain — Res 
Gestse. — Whenever  bodily  suffering*  is  material  to  be  proved,  expres- 
sions or  complaints,  made  at  the  time,  which  are  the  natural  and 
instinctive  manifestations  of  pain  and  suffering-,  are  competent 
evidence  as  part  of  the  res  gestce^  and  may  be  testified  to  and 
described  by  any  person  in  whose  presence  they  were  uttered.  Dis- 
tinction noted  between  such  complaints  and  the  mere  narration  of 
past  symptoms  or  simple  descriptive  statements,  which  furnish  no 
evidence  of  the  existence  of  suffering  except  the  assertion  of  the 
party. 

Same— Statements  to  Physician. — Former  decisions  of  this  court 
on  the  question  when  the  statements  and  representations  of  a  sick 
person  to  his  medical  attendant,  for  the  purposes  of  treatment,  as. 
to  the  nature,  symptoms,  and  effects  of  his  injury  or  malady,  are 
admissible  as  original  evidence  in  his  own  favor,  considered  and 
construed  as  not  going  further  than  to  decide  that  they  are 
admissible  when  they  relate  to  existing  pain  or  other  symptoni& 
from  which  the  patient  is  suffering  at  the  time.  Held  that,  even  if 
this  rule  should  be  adhered  to,  it  should  not  be  extended  so  as  to 
apply  to  descriptions  of  past  symptoms  or  to  statements  based  on 
past  experience. 

Same — Hearsay  Evidence. — A.  statement  by  a  party  to  his  physi- 
cian that  he  has  lost  his  sexual  powers  is  not  admissible  as  orig-- 
inal  evidence  in  his  own  favor,  being  mere  hearsay. 

Cross- Examination  of  Expert — Hypothetical  Questions. — On  the 
cross-examination  of  a  witness,  testifying  as  an  expert,  counsel 
may  be  permitted,  for  the  purpose  of  testing  his  skill  and  accuracy, 
to  ask  him  hypothetical  questions,  pertinent  to  the  injury,  assum- 
ing facts  having  no  foundation  in  the  evidence. 

(Syllabus  by  the  Court.) 

Appeal  from  Ramsey  county  district  court.  Re 
versed. 

C  Wellington  and  M,  D,  Graver^  for  appellant. 
Brig'g's  &  Countryman^  for  respondent. 

Mitchell,  J.  The  plaintiff  broug-ht  this  action  to- 
recover  $50,000  damagces  for  personal  injuries  received 
on  September  11,  1895,  from  a  collision  of  two  of  de- 
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fendant's  trains,  on  one  of  which  he  was  at  the  time 
employed  as  United  States  mail  agent.  cagesut** 
The  defendant  admitted  its  liability  in  some 
amount,  but  joined  issue  as  to  the  amount  of  the  dam- 
ag'es  which  plaintiff  was  entitled  to  recover.  This 
was  the  only  issue  in  the  case.  The  trial  resulted 
in  a  verdict  in  favor  of  the  plaintiff  for  $20,000.  The 
record  and  assignments  of  error  present  but  two 
questions :  First,  whether  the  court  erred  in  admit- 
ting* in  evidence,  in  favor  of  the  plaintiff,  certain  com- 
plaints and  statements  made  by  him  to  third  parties, 
descriptive  of  his  pain  and  suffering,  and  of  the  effect 
and  s»ymptoms  of  his  injuries ;  second,  whether  the 
damages  awarded  were  excessive. 

1.  After  the  accident,  plaintiff  was  taken  out  of  the 
wreck,  and  brought  down  to  a  hospital  in  St.  Paul, 
where  he  remained  for  six  weeks,  when  he  was  carried 
to  his  own  house,  in  the  city.     The  case  was  tried  in 
May,  1896.     The  plaintiff,  as  a  witness  on  his  own  be- 
half, testified  as  to  his  injuries  and  their  symptoms, 
but  made  no  mention  of  any  loss  or  impairment  of  his 
sexual  functions.     His  wife,   who  was  in  attendance 
upon   him  both  in  the  hospital  and  afterwards,  was 
called  as  a  witness  in  his  behalf,  and  testified   without 
objection  to  his  condition  and  his  complaints  of  pain  and 
suffering  while  in  the  hospital^     She  was  then  asked, 
*'What  pains  does  Mr.  Williams  complain  of  and  has  he 
complained  of  since  he  left  the  hospital  ?"     Counsel  for 
defendant  said,  *'I  object  to  specific  complaints  made 
after  Mr.  Williams  left  the  hospital  as  incompetent." 
The  court  overruled  the  objection,   and  the  witness 
answered,    "He  complains  of  headache."     Then  fol- 
lowed   these   questions  and    answers,    to    which    no 
further  objection  was  interposed:      '*Q.  How  long  has 
he  complained  of   headache  ?     A.  Well,  he  complained 
some  when  he  first  came  out  of  the  hospital.     He  com- 
plains more  now  than  he   did   then.     Q.  How   much 
more?     A.  Well,  a  great  deal  more.     Q.  What  other 
complaints   has  he  made?    A.  Complaints  that  he  is 
dizzy.     He  says  his  head  swims." 

Dr.   Rutledge,   a  physician  and  surgeon  of  Grand 
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Forks,  was  then  called  as  a  witness  for  the  plaintiff, 
who  testified,  in  substance,  that  he  gfot  here  the  next 
night  after  the  accident,  and  remained  in  almost  con- 
stant attendance  upon  plaintiff  at  the  hospital  until  the 
20th  of  September ;  that  he  had  known  him  intimately 
since  1882 ;  that  he  had  been  his  physician  and  medi- 
cal adviser  almost  ever  since  he  had  known  him,  when- 
ever he  was  near  enough  to  reach  him.  He  then  testi- 
fied as  to  all  the  objective  symptoms  of  plaintiff's  in- 
juries while  he  was  in  attendance  upon  him.  Whether 
the  witness  had  treated  the  plaintiff  after  the  20th  of 
September  did  not  then  appear.  The  examination  of 
the  witness  by  plaintiff's  counsel  then  proceeded  as 
follows  :  '*Q.  During  the  time  you  have  been  treating- 
Mr.  Williams  since  the  accident,  what  complaints  has 
he  made  to  you  ?  Mr.  Wellington  :•  Well,  now  this, 
of  course,  relates  to  expressions  of  pain  incident  to  the 
injury.  Q.  What  complaints  of  pain  did  Mr.  Williams 
make  to  you  ?  A.  He  has  made  the  same  complaints 
in  regard  to  his  head,  in  regard  to  his  leg,  and  in  regard 
to  his  lack  of  appetite  and  taste,  that  has  been  men- 
tioned before.  He  has  also  complained  of  his  loss — par- 
tial loss — of  sexual  functions,  appetites ;  inability  to 
perform  sexual  functions  properly,  satisfactorily.  Mr. 
Wellington  :  I  move  to  strike  out  that  last  answer, 
in  regard  to  that  portion  of  it,  for  the  reason  that  there 
is  no  such  issue  made  here,  and  irrelevant  under  the 
pleadings,  and  no  complaint  made  by  the  plaintiff  him- 
self. The  Court.  What  portion  is  it  ?  Mr.  Welling- 
ton :  That  portion  in  regard  to  his  sexual  functions, 
etc.  The  Court :  Your  objection  is  that*  it  is  not 
specially  pleaded  ?  Mr.  Wellington  :  That  it  is  ir- 
relevant, that  it  is  not  specially  pleaded,  that  the 
plaintiff  has  not  testified  anything  in  regard  to  that, 
and  that  it  would  be  simply  establishing  it  by  a  com- 
plaint made  outside  of  court.  The  Court :  I  think  I 
I  will  let  it  stand.  (Exception  by  defendant.)"  It  sub- 
sequently appeared  from  the  cross-examination  of  this 
witness  that  he  had  not  seen  the  plaintiff  after  the  20th 
of  September  until  the  following  April,  when  he  vis- 
ited the  witness  in  Grand  Forks  ;  and  it  does  not  ap- 
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pear  whether  or  not  he  treated  the  plaintiff  at  that 
time.  Hence,  after  what  was  developed  by  this  cross- 
examination,  it  was  at  least  left  in  doubt  whether  the 
complaints  of  plaintiff  testified  to  by  the  witness  were 
not  made  at  the  time  of  the  visit  to  Grand  Porks,  in 
April,  and  as  to  whether  they  were  made  for  the  pur- 
pose of  medical  treatment,  or  upon  an  examination 
by  the  doctor  for  the  purpose  of  qualifying"  himself  to 
give  an  expert  opinion  in  the  pending*  case.  But  the 
correctness  of  the  ruling*  of  the  court  must  be  deter- 
mined by  the  state  of  the  record  as  it  stood  at  the  time 
the  ruling"  was  made.  Defendant's  counsel  made  no 
further  motion  to  strike  out  any  part  of  the  witness' 
testimony.  The  witness,  after  testifying  to  the  ob- 
jective symptoms  of  plaintiff's  injuries  as  he  observed 
them,  and  to  the  subjective  symptoms  as  stated  to  him 
hy  the  plaintiff,  was  dismissed,  without  giving,  or  be- 
ingr  asked  to  give,  any  expert  opinion,  based  on  these 
symptoms,  as  to  the  cause,  nature,  or  permanency  of 
plaintiff's  injuries.  All  of  the  subjective  symptoms 
testified  to  by  the  witness  were  the  same,  or  of  the 
same  general  .nature,  as  those  testified  to  by  the 
plaintiff,  except  that  of  the  impairment  of  his  sexual 
functions. 

Dr.  Penny,  of  St.  Paul,  a  physician  and  surgeon, 
was  then  called  as  a  witness  for  the  plaintiff.  He  had 
been  treating*  the  plaintiff  as  his  medical  attendant  from 
the  time  of  the  injury  down  to  the  trial,  and  testified, 
without  objection,  not  only  to  the  objective  symptoms 
of  plaintiff's  maladies,  but  also  to  the  complaints  of 
pain  and  suffering"  made  to  him  by  the  plaintiff  during 
the  entire  time  of  this  treatment.  All  of  these  subjec- 
tive symptoms  were  of  the  same  general  nature  as 
those  testified  to  by  the  plaintiff.  The  examination  of 
the  witness  bj'^  plaintiff's  counsel  then  proceeded  as 
follows  :  "Q.  Doctor,  what  complaint  has  Mr.  Williams 
made  to  you,  in  the  course  of  your  treatment  of  him, 
with  reference  to  his  sexual  powers  ?  Mr.  Wellington  : 
I  think  that  was  gone  over  once,  wasn't  it  ?  I  object  to 
it  anyway,  as  incompetent  and  irrelevant  under  the 
issues,  for  the  reason  that  there  is  no  direct  evidence 


234  ACTION  FOR  PERSONAL  INJURIES,         ^^^'  ^^^ 

(N.S.) 

Williams  v.  Grea  t  Northern  Ry .  Co, 

Upon  that  subject.  The  Court :  I  thought  he  had  been 
examined  quite  closely  in  regard  to  it.  Mr.  Brigfg's : 
It  was  Dr.  Rutledge.  Dr.  Penny  hasn't  said  anything- 
about  that ;  it  was  Dr.  Rutledge.  Mr,  Wellington  :  I 
think  that  is  right.  The  Court:  Well,  I  am  inclined 
to  think  it  is  proper  to  show  what  complaints  the 
plaintiff  made  to  his  attending  physicians  of  his  condi- 
tion and  symptoms  at  that  time,  upon  which  the  physi- 
cian prescribed  for  him.  I  think  I  will  allow  the 
testimony.  (Exception  by  defendant.)  A.  He  claimed 
that  they  were  entirely  lost.  Q.  In  what  respect, — 
what  manner?  Mr.  Wellington:  Same  objections  to 
this  question.  (Objection  overruled.  Exception  by 
defendant.)  A.  Inability  to  perform  the  act.  Q.  Any 
desire?  A.  Very  little,  if  any.  Mr.  Wellington: 
Same  objections." 

2.  The  question  as  to  the  circumstances  under  which 

expressions  or  declarations  of  pain  and  suf- 
injoriM -BddiiF  fering"  are  admissible  in  evidence  in  behalf 
deoce.  01  the  persou  making  them  is  one  or  much 

importance,  especially  in  view  of  the  rapid 
growth  of  personal  injury  suits,  and  the  increased 
frequency  with  which  physicians  are  called  as  expert 
witnesses.  At  the  outset  it  is  necessary  to  note  the 
distinction,  often  overlooked,  betw^een  mere  descriptive 
statements  of  pain,  or  other  subjective  symptoms  of  a 
malady  which  furnish  no  intrinsic  evidence  of  their 
existence,  and  those  exclamations  or  complaints  which 
are  the  spontaneous  manifestations  of  distress,  and 
which  naturally  and  instinctively  accompany  and  furnish 
evidence  of  existing  suffering.  Exclamations  and  ex- 
pressions of  the  latter  kind  are  the  natural  langua^re  of 
pain  ;  and  whenever  its  existence  at  any  particular  time 
is  a  relevant  fact,  such  manifestations  of  it  are  always 
admissible  as  original  evidence,  under  the  ordinarv 
application  of  the  rule  of  res  g-estcc.  They  are  in  the 
nature  of  verbal  acts,  and  may  always  be  testified  to 
and  described  by  any  person  in  whose  presence  they 
were  uttered.  We  take  it  that  it  is  expressions  of  this 
nature  to  which  Mr.  Greenleaf  refers  when  he  says  : 
''Whenever  the  bodily  or  mental  feelings  of  an  indi- 
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vidual  are  material  to  be  proved,  the  usual  expressions, 
of  such  feeling's,  made  at  the  time  in  question,  are  also 
oripnal  evidence.  If  they  are  the  natural  langfuag-e  of 
the  affection,  whether  of  the  body  or  the  mind,  they 
furnish  satisfactory  evidence,  and  often  the  only  proof, 
of  its  existence  ;  and  whether  they  were  real  or  feigned 
is  for  the  jury  to  determine."  Greenl.  Ev.  §  102.  It 
may  not  always  be  easy  to  draw  the  line  between  such 
complaints  or  expressions  and  mere  descriptive  state- 
ments, but  th6  authorities  all  recognize  and  make  the 
distinction,  which  is  one  that  accords  with  the  expe- 
rience and  observation  of  every  one.  Hag-enlocher  v. 
Railroad  Co.,  99  N.  Y,  137,  1  N.  E.  536;  Roche  v. 
Railroad  Co.,  105  N.  Y.  294,  11  N.  E.  630. 

The  question  when,  if  ever,  mere  descriptive  state- 
ments of  pain  or  other  subjective  symptoms 
of  malady  are  admissible  in  evidence,  is  one  of  SfrifiiciM.""** 
more  doubt  and  difficulty.  In  the  latter  part 
of  the  section  just  cited,  Mr.  Greenleaf  says :  '*So,  also, 
the  representations  by  a  sick  person  of  the  nature, 
symptoms,  and  effects  of  the  malady  under  which  he  is 
laboring-  at  the  time  are  received  as  original  evidence. 
If  made  to  a  medical  attendant,  they  are  of  g-reater 
weight  as  evidence ;  but,  if  made  to  any  other  person 
they  are  not  on  that  account  to  be  rejected."  This 
cannot  be  sustained  under  the  rule  of  res  g-estce.  It 
is,  therefore,  clearly  an  exception  to  the  rule  excluding- 
hearsay  evidence.  Various  reasons  have  been  advanced 
for  making-  the  exception.  One  is  that  as  the  opinion 
of  a  surgeon  or  physician  as  to  the  condition  and  symj>- 
toms  of  his  patient  and  the  causes  and  nature  of  his 
malady  is  clearly  competent,  as  coming-  from  an  expert, 
and  as  this  opinion  must  necessarily  be  formed  in  part 
on  the  statement  of  his  patient  as  to  subjective  symp- 
toms, it  would  be  unreasonable  to  receive  the  opinion, 
and  exclude  the  reasons  or  grounds  on  which  it  was 
founded.  This  is  all  true,  but  it  furnishes  no  ground 
for  permitting  a  physician,  any  more  than  any  other 
expert,  to  give  an  opinion  founded  on  hearsay  evidence. 
When  evidence  has  been  introduced  on  the  trial  tending 
to  prove  that  certain  symptoms  in  fact  existed,  it  is,  of 
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'Course,  competent  to  show  that  their  existence  was 
communicated  to  the  physician  for  the  purpose  of  show- 
ing* all  the  g-rounds  upon  which  he  based  his  opinion. 
Another  reason  sometimes  advanced  is  that  where 
statements  are  made  by  a  patient  to  his  medical  attend- 
ant, with  a  view  to  be  acted  on  in  a  matter  of  such 
grave  personal  concernment  to  the  patient,  he  has  a 
strong-  and  direct  interest  to  adhere  to  the  truth.  This 
may  g-o  to  the  weight  of  the  evidence,  but  not  to  its 
competency.  Moreover,  these  reasons  are  not  as  broad 
as  the  rule.  A  third  reason,  and  probably  the  principal 
one,  for  making*  the  exception,  was  founded  on  the  sup- 
posed necessities  of  the  case,  to-wit,  that  symptoms  of 
a  malady  are  usually  in  part  subjective,  which  can 
only  be  ascertained  from  the  statements  of  the  patient 
himself  ;  and,  as  he  could  not  testify  in  his  own  behalf, 
the  only  way  in  which  these  symptoms  could  be  proved 
was  by  evidence  of  his  complaints  to  others. 

Abuses  resulting*  from  receiving*  in  evidence  simple 
descriptive  statements  of  pain  and  suffering*,  or  other 
symptoms  and  effects  of  an  injury  or  malady,  and 
the  fact  that  the  necessity  for  their  admission  has  been 
mainly  removed  by  statutes  making*  parties  competent 
witnesses  in  their  own  behalf,  have  led  to  a  re-exami- 
nation and  material  limitation  of  the  former  rule.  Ac- 
cording* to  the  g"reat  weig*ht  of  modern  authorities,  the 
mere  descriptive  statements  of  a  sick  or  injured  person 
as  to  the  symptoms  and  effects  of  his  malady  are  only 
admissible  under  the  following*  circumstances  :  First. 
They  must  have  been  made  to  a  medical  attendant  for 
the  purposes  of  medical  treatment.  Second.  They 
must  relate  to  existing  pain  or  other  symptoms  from 
which  the  patient  is  suffering  at  the  time,  and  must  not 
relate  to  past  transactions  or  symptoms,  however  close- 
ly related  to  the  present  sickness.  This  was  probably 
always  the  rule,  but  the  courts  are  now  disposed  to 
apply  it  more  strictly  than  formerly.  Third.  Such 
statements  are  only  admissible  when  the  medical  at- 
tendant is  called  upon  to  give  an  expert  opinion  based 
in  part  upon  them.  He  cannot  merely  testify  to  the 
statements,   and   then   stop.      In  the  absence  of  any 
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expert  opinion  based  on  the  statements,  they  stand  on 
the  same  footing*  as  if  made  to  a  non-expert  witness. 
We  find  no  case  which  expressly  and  directly  announces 
this  proposition,  but  we  think  it  is  clearly  implied,  and 
logically  follows,  from  the  fact  that  such  statements 
are  held  to  be  admissible  only  when  made  to  a  person 
of  scientific  medical  knowledg-e.     Moreover,  there  is  a 
practical  reason  for  such  a  rule.     A  physician  has  both 
the  ability  and  opportunity  of  observing*  and  ascertain- 
iDg"  whether   the   patient's   statements   of    subjective 
symptoms  correspond  with   the   objective   symptoms, 
and  hence  of  forming-  a  fairly  accurate  opinion  as  to 
whether  such  statements  are  true  or  false  ;   and,  when 
he  comes  to  g"ive  his  expert  opinion,  presumably  he 
will  base  it  on  such  statements  only  so  far  as  he  be- 
heved  them  to  be  true.     He  mig-ht  truthfully  and  safe- 
ly testify  that  the  patient  made  certain  statements  to 
him,  and  yet  be  unwilling*  to  venture  an  opinion  that 
they  were  true,  or,  if  true,  that  such  symptoms  were 
caused  by  or  in  any  way  connected   with  the  injury 
complained  of. 

So  far  as  we  can  discover,  this  is  as  far  as  any  of  the 
courts   have  ever  g*one  in  modifying  or   limiting*  the 
former  rule  on  this  subject,  even  in  jurisdictions  where 
parties  are  competent  witnesses  in  their  own  behalf. 
Some  of  these  limitations  are  perhaps  illog*ical  and  in- 
consistent on  principle   with  the  retention  of  any  part 
of  the  old  rule.     Strong  reasons  can  be  urged  in  favor 
of  wiping  out  the  rule  altogether,  and  putting  state- 
ments to  medical  attendants  on  the  same  footing  as 
those  made  to  any  one  else,  and  holding  them  compe- 
tent only  when  admissible  under  the  ordinary  applica- 
tion of  the  rule  of  res  g-estce^  and  thus  place  the  whole 
subject  under  the  general  rules  of  evidence.     If  the 
question  was  res  Integra  in  this  state,  we  are  strongly 
inclined  to  think  that  we  would  so  hold  ;  but  we  have 
repeatedly   held,    expressly  or   impliedly,   that  state- 
ments made  in  the  manner  and  under  the  circumstances 
above  indicated  are  competent  evidence.     Jones  r.  Rail- 
way Co.,  43  Minn.   281,  45  N.   W.  444 ;    Johnson   v. 
Railway  Co.,  47  Minn.  430,  50  N.  W.  473  ;    Brusch  v. 
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Railway  Co.,  52  Minn.  512,  55  N.  W.  57 ;  Cooper  v. 
Railway  Co.,  54  Minn.  379,  56  N.  W.  42 ;  Firkins  v. 
Railway  Co.,  61  Minn.  31,  63  N.  W.  172;  Miller  -v. 
Railway  Co.,  62  Minn.  216,  64  N.  W.  554.  It  is  true 
that  in  none  of  these  cases  did  we  discuss  or  consider 
the  question  at  any  length,  but  merely  voiced  the  ap- 
parently unanimous  sentiments  of  other  courts,  and 
assumed  that  such  was  the  settled  law.  But  after  the 
highest  appellate  court  of  a  state  has  so  often  passed 
upon  a  question,  and  especially  where  its  decisions  are 
in  accordance  with  an  unbroken  line  of  authorities  in 
other  jurisdictions,  trial  courts  and  counsel  have  a  rig-ht 
to  assume  that  the  law  on  that  point  is  settled,  and  to 
g-overn  themselves  according-ly  in  the  trial  of  causes. 
Therefore  we  might  feel  compelled,  under  the  doc- 
trine of  stare  decisis^  to  hold  such  statements  admissi- 
ble in  evidence  so  far  as  we  have  already  so  decided, 
but  no  further.  An  examination  of  all  the  cases  re- 
ferred to,  when  the  language  of  the  court  is  read  and 
construed  in  the  light  of  the  particular  facts  of  each 
case,  will  show  that  we  have  never  held  such  state- 
ments competent  evidence,  except  under  circumstances 
and  subject  to  the  limitations  already  suggested. 

It  only  remains  to  apply  the  rules  to  the  facts  of  this 
case : 

First.  The  plaintiff's  wife  being  a  non-expert  wit- 
ness, it  was  only  competent  for  her  to  testify  to  such 
exclamations  or  complaints  as  were  apparently  the 
natural  and  instinctive  manifestations  of  existing  pain 
and  suffering.  Assuming,  without  deciding,  that  the 
question  propounded  to  her  was  too  broad,  and  called 
for  more  than  was  admissible  under  the  rule,  no  such 
objection  was  urged  or  called  to  the  attention  of  the 
court.  The  only  point  suggested  by  the  objection  was 
the  incompetency  of  complaints  made  by  the  plaintiff 
after  he  left  the  hospital,  as  distinguished  from  similar 
complaints  made  while  he  was  in  the  hospital.  An  ob- 
jection based  on  any  such  distinction  was  clearly 
untenable. 

Second.  The  part  of  Dr.  Rutledge's  answer  which 
defendant's  counsel  moved  to  strike  out  was  not  re- 
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sponsive  to  the  question  put  to  him,  which  was  limited 
to  expressions  of  pain.     Therefore  counsel 
waived    nothing-    by   not    objecting*  to  the     !*««€?*"** 
question.     As  we  construe  the  g-rounds  of 
counsers  motion  as  finally  stated  by  him,  they  resolve 
themselves   into  two  :     First,  that    the  evidence  was 
inadmissible  under  the  pleadings  ;  second,  that  it  was 
mere  hearsay.     The  first  is  untenable,  and  it  only  re- 
mains to  consider  the  second.     We  are  of  opinion  that 
the  answer  was  not  admissible.     Without  going  into 
any  extended  discussion  of  a  somewhat  delicate  sub- 
ject, we  hold  that  the  statement  of  plaintiff,  testified 
to  by  the  witness,  cannot  be  said,  in  any  proper  sense, 
to  refer  to  any  existing  symptoms  from  which  he  was 
suffering-,  or  of  which   he   had  any  present  conscious- 
ness at  the  time,  but.  was  really  in  the  nature  of  a  mere 
narration  of  his  past  symptoms  or  past  experience.     In 
all  the  cases  in  which  we  have  held  statements  made  to 
a  medical  attendant  admissible,  they  have  referred  to 
pains  or  other  effects  of  the  injury  from  which  the 
patient  was  suffering-,  and  of  the  existence  of  which  he 
must  have  had  a  present  consciousness  at  the  time  of 
making-  the  statement.     This  cannot  be  said  to  be  the 
case  with  the  disability  referred  to,  and  we  do   not 
think  the  rule  should  be  extended  so  as  to  apply  to  it. 
When  we  consider  the  difficulty,  if  not  impossibility,  of 
a  physician's  determining  either  the  existence  or  the 
cause  of  such  a  disability,  it  would  be  repugnant  to  the 
common  sense  of  every  one  to  permit  it  to  be  proven  bj' 
the  unsworn  statement  of  the  party  himself,  which,  in 
the  very  nature  of  thing's,  it  would  be  almost  impossi- 
ble to  rebut.     There  is  another  serious  objection  to 
allowing-  this  hearsay  evidence  to  g-o  to  the  jury.     Dr. 
Rutledg-e  was  not  called  on  to  g-ive  an  expert  opinion 
as  to  the  nature,  cause,  or  extent  of  plaintiff's  injuries. 
He  was  merely  called  on  to  testify  to  plaintiff's  object- 
ive symptoms,  which   he  personally  observed,   and  to 
statements  of  the  plaintiff  himself,  and  was  then  dis- 
missed from  the  witness  stand.     Therefore  his  testi- 
mony as  to  plaintiff's  statements   stood   in   the   same 
position  as  if   given   by   a   non-expert   witness,    from 
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whose  lips  it  would  have  been  pure  hearsay.  It  went, 
to  the  jury  without  even  the  safeg'uard  of  the  expert 
opinion  of  the  witness  as  to  its  truth  or  falsity,  or  as  to 
the  physical  condition  of  the  plaintiflF  based  upon  it. 
How  much  of  this  very  large  verdict  may  have  been 
awarded  on  account  of  this  unsworn  and  uncorrobora- 
ted statement  of  the  plaintiflF  it  is  impossible  to  tell, 
but  the  case  illustrates  with  exceptional  force  the  dan- 
ger and  injustice  of  allowing*  such  statements  to  be- 
given  in  evidence.  We  do  not  place  our  decision  on 
this  ground,  for  the  reason  that  it  may  be  doubtful 
what  would  be  the  effect  of  plaintiff's  failure  to  follow 
his  testimony  with  other  evidence  which  would  have 
made  it  competent  if  admissible  under  any  circum- 
stances, — whether  it  would  make  available  defendant's, 
original  objection  to  it  as  hearsay,  or  whether  it  would 
have  been  his  duty  to  move  to  strike  it  out,  or  to  move 
for  a  new  trial  on  that  ground.  We  have  called  atten- 
tion to  it  to  illustrate  the  great  impropriety  and  danger 
in  allowing  this  kind  of  evidence  to  go  to  the  jury  at 
all,  and  especially  in  this  way.  What  we  have  said  as 
to  the  error  in  refusing  to  strike  out  the  answer  of  Dr. 
Rutledge  is  equally  applicable  to  the  admission  of  the 
testimony  of  Dr.  Penny  on  the  same  subject. 

Third.  There   is    nothing   in   the   objection    to   the 
question   propounded   to   Dr.    Hendricks.     On    cross- 
examination  of  a  witness,  testifying  as  an 
JrEip^ert."*""*'  expert,  counsel  maj^  be  permitted,  for  the 

purpose  of  testing  his  skill  and  accuracy,  to 
ask  him  hypothetical  questions,  pertinent  to  the  inju- 
ry, assuming  facts  having  no  foundation  in  the  evi- 
dence. 

Fourth.  As  a  new  trial  must  be  granted,   it  is  un- 
necessary to  consider  whether  the  damages  are  excessive. 

But,  as  bearing  on  the  question  of  the 
JaSfioM.**'         taxation  of  costs  on  this  appeal,  we  will  say 

that  while,  judging  merely  from  the  record, 
we  think  the  verdict  is  considerably  larger  than  we,  as 
jurors,  would  have  awarded,  yet  we  would  not  feel 
justified  in  disturbing  it  on  that  ground.  Order 
reversed. 
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(Supreme  Court  of  Minnesota,  May  6,  iSg?,) 

Injuries  to  Employee — Negligence — Proof. — Held,  that  an  allega- 
tion in  the  complaint  herein  to  the  effect  that  the  defendant  negfli- 
gently  ran  certain  cars  against  a  tender  with  such  force  as  to  injure 
the  plaintiif  is  sustained  by  proof  that  it  negligently  omitted  to  do 
an  act  from  which  such  result  followed. 

Same — Inference  of  Negligence. — Meld;  thsit  a  request  to  instruct 
the  jury  that  they  could  not  infer  negligence  from  the  mere  happen- 
ing of  the  accident  in  this  case  was  rightly  refused  as  misleading, 
for  the  reason  that  the  accident  was  of  such  a  nature  as  to  raise,  in 
connection  with  the  other  evidence,  an  inference  of  negligence. 

Case  at  Bar — Damages. — Evidence  considered,  and  heldy  that  it  is 
sufficient  to  sustain  the  verdict,  and  that  the  award  of  damages  is 
not  so  excessive  as  to  justify  the  conclusion  that  it  was  induced  by 
passion  or  prejudice. 

(Syllabus  by  the  Court.) 

Appeal  from  Stevens  county  district  court.     A/- 
firmed. 

M.  D.  Grover  and  C  Wellington^  for  appellant. 
Spooner  &  Flaherty^  for  respondent. 

Start,  C.  J.  This  is  a  personal  injury  case.  Ver- 
dict for  the  plaintiff  for  $6,500,  and  the  defendant  aj>- 
peals  from  an  order  denying*  its  motion  for  a  new  trial. 
The  defendant's  assignments  of  error  sug*-  CM*8ut«d 
gest  three  g'eneral  questions :  (a)  The  suf- 
ficiency of  the  evidence  to  support  the  verdict,  (b)  The 
correctness  of  the  rulings  of  the  trial  court  in  refusing* 
to  g'ive  certain  requests  for  instructions  to  the  jury, 
fc)  Are  the  damag"es  excessive  ? 

1.  On  the  morning  of  November  14,  1895,  between 
the  hours  of  12  and  2  o'clock,  the  plaintiif  was  in  the 
employment  of  the  defendant,  working  at  its  coal  sheds 
at  Morris,  this  state.     His  duties  there  were  to  assist 
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in  coaling"  engines,  by  gfetting-  on  the  tender,  and  when 
the  coal  bucket,  which  weighed  300  pounds,  and  was 
hung  on  a  crane,  was  swung  to  him,  to  turn  the  bot- 
tom, let  the  coal  fall  into  the  tender,  and  then  push  the 
bucket  back  upon  the  platform  of  the  sheds.  While 
thus  engaged  on  the  night  in  question,  which  was 
foggy  and  dark,  four  of  the  defendant's  freight  cars 
were  driven  against  the  tender  with  such  force  as  to 
move  it  and  the  engine  several  feet.  The  first  car 
struck  the  bucket,  while  the  plaintiff  was  in  the  act  of 
pushing  it  back  to  the  platform,  driving  the  bucket 
against  him  with  such  force  that  he  was  thereby  seri- 
ously injured.     The  act  of  negligence  on  the  part  of 

the  defendant  alleged  in  the  complaint  is 
'ii"e!^ie1r'en  "  that  the  defendant  negligently  and  care- 
-PrMT.        °*    lessly,  and  also  wantonly,  ran  and  propelled  ' ' 

the  cars  whereby  he  was  injured.  The  de- 
fendant claims  that  there  is  an  entire  failure  of  proof 
as  to  the  particular  act  of  negligence  pleaded,  for  the 
reason  that,  to  sustain  this  allegation,  it  must  be  shown 
that  the  defendant  negligently  performed  or  did  some 
act  whereby  the  cars  in  question  were  run  or  propelled 
upon  the  tender  ;  that  it  is  not  sufficient  to  show  that  it 
negligently  omitted  to  do  some  act  whereby  such  result 
followed.  Such  a  construction  of  the  complaint  is  too 
technical  for  the  practical  administration  of  justice.  If 
the  evidence  is  sufficient  to  sustain  a  finding  by  the  jury 
that  the  four  cars  ran  down  upon  the  tender  by  reason 
of  the  negligence  of  the  defendant,  whether  such  negli- 
gence was  an  act  of  commission  or  omission,  it  sub- 
stantially sustains  the  allegation  of  the  complaint  that 
the  defendant  negligently  ran  the  cars  against  the  ten- 
der, for  in  either  case  it  would  be  its  negligence  that 
put  in  operation  the  force  which  ran  them  down.  The 
only  question,  then,  is  whether  the  evidence  was  suffi- 
cient to  sustain  a  finding  that  the  cars  collided  with  the 
tender  by  reason  of  the  negligence  of  the  defendant,  for 
it  is  undisputed  that  such  collision  was  the  cause  of  the 
plaintiff's  injury,  and  is  the  act  of  negligence  alleged. 
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Our  conclusion  from  a  consideration  of  the  whole  evi- 
dence is  that  it  was. 

It  is  not  our  purpose  to  quote  or  analyze  the  evidence 
in  support  of  this  conclusion,  but  simply  to  refer  to 
some  of  its  salient  outlines.  It  appeared  from  the  evi- 
dence that  on  the  nigfht  in  question  a  freight  train  of  31 
cars  arrived  from  the  West,  at  Morris,  and  that,  before 
it  drew  up  to  the  depot,  it  was  cut  in  two,  and  only  the 
locomotive,  tender,  and  four  cars  were  drawn  up  to  the 
platform  of  the  depot,  where  they  were  stopped,  and 
remained  standing-  on  the  main  track  while  the  train 
crew,  except  the  eng-ineer,  went  to  supper.  The  coal 
sheds  were  on  the  same  track,  and  410  feet  east  from 
the  depot,  the  gfrade  descending-  from  west  to  east  prac- 
tically a  foot  and  a  half,  between  the  points  named. 
When  the  fireman  returned  from  his  supper,  he  uncoup- 
led the  locomotive  from  the  four  cars,  and  it  proceeded 
with  the  eng-ineer  in  charge  to  the  coal  sheds,  where  it 
stopped  for  coal.  The  plaintiff  mounted  the  tender  to 
assist  in  the  work  of  coaling-,  and  at  the  time  the  first 
bucketful  had  been  emptied,  and  he  was  in  the  act  of 
shoving  the  bucket  back  on  the  platform,  the  four  cars 
which  had  shortly  before  been  detached  from  the  engine 
ran  down  the  grade,  striking  the  tender  and  injuring 
the  plaintiff,  as  already  stated.  The  force  that  sent 
them  down  was  either  steam  or  gravitation.  The  evi- 
dence negatives  any  suggestion  that  it  was  the  former, 
and  the  inference  necessarily  follows  that  they  ran  down 
because  they  were  left  on  the  grade  without  anything 
to  hold  them  there.  The  evidence  shows  that  a  good 
brake,  if  set,  was  suflBcient  to  hold  30  cars  on  this  grade. 
The  head  brakeman  testified  that  he  set  the  brake  on 
the  rear  of  the  four  cars,  and  thereby  stopped  them  and 
the  locomotive  at  the  depot ;  and  in  this  he  was  corrob- 
orated by  the  engineer.  He  also  testified  that  he  did 
not  release  the  brake  when  he  got  down  from  the  car, 
and  went  to  see  if  a  switch  was  properly  adjusted  to 
permit  a  stock  train,  '*  which  was  crowding  them,"  to 
pass,  or  at  any  other  time.  The  engineer  did  not  go  to 
supper,  but  remained    with  his  locomotive,  until  it  was 
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uncoupled  from  the  four  cars,  and  then  ran  it  down  to 
the  coal  sheds.     It  is  not  claimed  by  the  defendant  that 
any  outside  parties  meddled  with  its  cars  or  the  brake, 
but  the  defendant  does  claim  that  *'  the  cars  in  question 
maj'^  have  come  down  because  of  a  defective  brake   not 
holding-  them  properly.     They  may  have  escaped  from 
the  control  of  appellant's  employees  because  some  ap- 
pliance  broke  or  gfave  way,  and,  by  reason  of  the  down 
grade  in  question,  collided  with  the  tender."     It  may  be 
conceded  that,  if  the  collision  originated  in  the  causes 
suggested,  the  evidence  is  not  sufficient  to  establish  the 
negligence  pleaded.     But  there  is   not  a  particle   of 
evidence  that  such  was  the  case.      On  the  contrarj'-  the 
fair  inference  from  the  evidence  is  that  the  brake  and 
appliances  of  the  cars  were  in  good  condition.     While 
the  burden  was  on  the  plaintiff  to  establish  the  defend- 
ant's negligence  in  some  of  the  particulars  alleged,  j^et 
he  was  not  bound  to  do  so  to  an  absolute  certainty,  nor 
to   negative   all   possible  circumstances  which  would 
excuse  the  defendant,  for  it  is  sufficient  if  the  evidence 
furnishes  a  reasonable  basis  for  satisfying  the  jury  that 
the  defendant  was  guilty  of  negligence  as  alleged,  and 
that  it  was  the  proximate  cause  of  the  plaintiff's  injury. 
Orth  V.  Railway  Co.,  47  Minn.   384,  50  N.  W.   363. 
Now,  in  this  case  it  is  a  fact  admitting  of  no  reasonable 
question  that  the  four  cars  were  in  the  exclusive  pos- 
session and  control  of  the  defendant,  by  its  servants, 
the  train  crew  ;  that  the  cars  did  run  down  the  grade, 
and  collide  with  the  tender  ;  that,  in  the  ordinary  course 
of  things,   this  could  not  have  happened  if  those   in 
charge  of  them  had  used  due  care  ;  and,  further,  that  if 
the  brake  had  been  set,  and  remained  so,  they  could  not 
have  followed  the  locomotive  down  the  grade.     Proof 
of  these  facts,  with  other  circumstances  rendering  it 
improbable  that  there  was  any  defect  in  the  brake, 
were  sufficient  to  justify  the  jury  in  finding  that  the 
brake  was  not  set  by  the  head  brakeman  on  the  four 
cars,  or,  if  it  was,  that  it  was  released  by  him  or  some 
other  of  the  train  crew,  and  that  the  brakeman  was-, 
mistaken  in  his  testimony. 
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2.  The  defendant  requested  the  trial  court  to  give 
four  special  requests  in  its  instructions  to  the  jury. 
Each  of  them  was  refused,  except  as  given  in  the  gen- 
eral charge,  to  which  ruling  the  defendant  excepted. 
The  first  was  that  the  jury  return  a  verdict  for  the 
defendant.     It  was  properly  refused,  as  the  evidence 
made  a  case  for  the  jury.    The  third  and  fourth  requests 
were  also  rightly  refused.     Each   of  them  contained 
propositions  based  upon  the  assumed  correctness  of  the 
question   of  pleading   raised    by   the   defendant,   and 
already  referred  to.     Request  No.  2  was  this:  "Negli- 
g"ence  is  never  to  be  presumed.      The  burden  of  proof 
is  upon  the  plaintiff  to  prove  the  negligence  of  the 
defendant  by   a  preponderance  of  evidence,  and  that 
such  negligence  caused  the  injury  complained  of.    You 
cannot  infer  negligence  against  the  defendant 
from  the  mere  happening  of  the  accident.     S"JJiljISIS?" 
It  must  be  proved  and  established  by  facts 
from  which  the  negligence  of  the  defendant  as  alleged 
in  the  complaint  may  be  fairly  and  reasonably  inferred. 
The  plaintiff  must  satisfy  you  by   a    preponderance 
of  evidence  that  the   defendant  negligently  and  care- 
lessly ran  and  propelled  a  train  of  cars  against  the 
locomotive    referred    to    in    the    evidence,    and    that 
by  such   act  of  the  defendant  the    plaintiff   was   in- 
jured, before  the  plaintiff  can  recover  in  this  action." 
This  was  substantially  given  in  the  general  charge, 
except  the  proposition ,   "You  cannot  infer  negligence 
against  the  defendant  from  the  mere  happening  of  the 
accident."     The  mere  fact  that  an  accident  happens 
has  no  tendency  to  prove  negligence,   but  an  accident 
may  be  of  such  a  nature  as  to  raise  a  presumption  of 
negligence.     It  often  occurs  that,  in  proving  the  partic- 
ulars of  the  accident,  its  cause  is  revealed,  and  thereby 
competent  and  suflBcient  proof  of  negligence  furnished. 
Thus,  where,  as  in  this  case,  the  thing  causing  the 
accident  is  shown  to  be  in  the  possession  and  under  the 
control  of  the  defendant,  and  the  accident  is  such  as,  in 
the  ordinary  course  of  things,  does  not  happen  if  those 
who  have  the  management  use  proper  care,  it  affords 
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reasonable  evidence,  in  the  absence  of  explanation  by 
the  defendant,  that  the  accident  arose  from  want  of  care. 
Huey  V.  Gahlenbeck  (Pa.  Sup.)  6  Am.  St.  Rep.  792, 
and  note ;  s.  c,  15  Atl.  520.  As  applied  to  the  facts  of 
the  case  at  bar,  this  naked  request  was  misleading-,  for 
the  jury  would  be  likely  to  understand  from  it,  unex- 
plained, that  they  were  not  at  liberty  to  infer  negligence 
from  the  manner  in  which  the  accident  happened.^  The 
request  was  properly  refused  for  this  reason. 

3.  The  evidence  as  to  the  nature  and  extent  of  the 
plaintiff's  injuries,  and  the  probabilities  of  his  recovery, 
was   conflicting.     That  on   the    part   of  the   plaintiff 

tended  to  show  that  he  was  a  strong  labor- 
p"^^\/f"~       ing  man,  46  years  old,  and  earning  $40  to 

$45  each  month  before  he  was  injured  ;  that, 
as  a  result  of  the  accident,  his  nervous  svstem  has 
become  permanently  diseased  ;  and  that  his  recovery,  so 
as  to  be  able  to  perform  manual  labor,  is  doubtful.  At 
the  time  of  the  trial,  which  was  over  four  months  after 
the  accident,  he  was  still  in  bed,  unable  to  turn  him- 
self without  assistance.  The  evidence  on  the  part  of 
the  defendant  indicates  that  the  plaintiff's  injuries  were 
not  serious,  and  points  to  the  probability  of  his  recovery. 
We  regard  the  damages  awarded  as  liberal,  but  they 
are  not  so  clearly  excessive  as  to  justify  the  conclusion 
that  the  award  was  induced  by  passion  or  prejudice^ 
Order  affirmed. 
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Phipps  et  aL 

V. 

Kansas  &  C.  P.  Ry.  Co.  et  al. 

{Supreme  Court  of  Kansas^  April  lOy  /8g/.) 

Condemnation — Undisclosed  Equities  —  Effect.  —  In  condemning' 
land  for  the  right  of  way  for  a  railroad,  the  railroad  company  has 
the  same  right  to  rely  on  the  public  records  in  determining  who  is 
the  owner  of  the  land  to  be  condemned  that  any  purchaser  would 
have.  Where  a  right  of  way  is  condemned  over  land  in  the  posses- 
sion of  one  holding  a  duly-recorded  tax  deed  thereto,  and  also  a 
pate  nt  from  the  state  based  on  such  tax  deed,  under  which  the  holder 
had  paid  the  balance  due  the  school  fund  on  a  certificate  of  purchase 
of  such  land  as  school  land,  a  report  of  the  commissioners  making 
the  condemnation,  naming  such  patentee  as  the  owner,  followed  by 
a  deposit  of  the  condemnation  money  with  the  county  treasurer  to 
his  credit,  and  the  subsequent  payment  to  him  thereof,  after  the 
expi  ration  of  the  time  allowed  by  law  for  an  appeal  from  such  pro- 
ceedings, passes  a  valid  title,  as  against  the  secret  and  undisclosed 
equities  of  the  heirs  of  the  holder  of  such  certificate  of  purchase. 

(Syllabus  by  the  Court.) 

Error  from  court  of  appeals.     Affirmed. 

J.  D,  McCleverty^  for  plaintiflFs  in  error. 
Wagg-ener^  Hortoji  &  Orr,  for  defendants  in  error. 

AirirBN,  J.  This  action  originated  in  the  district 
court  of  Bourbon  county,  and  was  brought  by  William 
Phipps  and  others  against  the  Kansas  &  Colorado 
Pacific  Railway  Company  and  the  Missouri  Pacific 
Railway  Company.  The  plaintiffs  alleged  in  their 
petition  that  they  were  owners  of  a  half  section  of  land 
therein  described ;  that  the  defendants  were  railway 
corporations,  and  were  in  possession  of  a  strip  of  land 
as  their  right  of  way  across  the  land  of  the  plaintiffs  ; 
that  in  1885  or  1886  the  Kansas,  Nebraska  &  Dakota 
Railway  Company  built  its  road  across  said  land  with- 
out right,  and  that  since  said  time  it  was  merged  into 
and  consolidated  with  the  Kansas  &  Colorado  Pacific 
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Railway  Company ;  that  the  defendants  and  their 
predecessors  have  operated  the  railroad  across  said  land 
continuously  since  the  construction  thereof ;  that  the 
defendants  had  never  paid,  and  refused  to  pay,  any  sum 
to  the  plaintiffs  for  said  land,  or  for  the  use  thereof. 
The  petition  concludes  with  a  prayer  that  the  court 
determine  the  amount  of  the  plaintiffs'  damages  for  the 
use  of  and  injury  to  the  land,  as  well  as  the  value  of 
the  land ;  that  the  defendants  be  required  to  pay  such 
amount  within  a  reasonable  time  ;  and  that,  on  failure 
to  pay,  they  be  enjoined  from  further  use  and  occu- 
pancy of  the  land.  The  case  was  tried  on  an  ag-reed 
statement  of  facts,  from  which  it  appears  that  proceed- 
ings were  instituted  by  the  Kansas,  Nebraska  &  Dakota 
Railway  Company  for  the  condemnation  of  a  right  of 
way  across  said  lands;  that  the  proceedings  for  that 
purpose  were  regular  in  form,  and  resulted  in  a  report, 
filed  on  the  16th  of  January,  1886,  by  the  commissioners 
appointed  to  assess  the  damages,  awarding  to  W.  H. 
Van  Buskirk  S499.50  for  damages  to  40  acres  of  land, 
which  he  in  fact  owned,  and  to  the  S.  %  of  the  S.  E. 
%  of  section  36,  which  was  a  part  of  the  half  section 
of  land  claimed  by  the  plaintiffs  ;  the  award  across  the 
120  acres  being  made  as  for  one  parcel  of  land.  At 
the  time  of  these  proceedings  this  120  acres  was  in  the 
actual  possession  of  W.  H.  Van  Buskirk.  The  plaint- 
iffs claimed  title  as  heirs  of  David  M.  Phipps,  deceased. 
Section  36  was  school  land,  and  Phipps,  at  the  time  of 
his  death,  which  occurred  in  April,  1872,  held  a  certifi- 
cate of  purchase  for  the  S.  E.  %  of  said  section,  on 
which  he  had  paid  all  the  installments  except  the  last 
two.  This  land  was  sold  for  taxes  September  5, 1876. 
Daniel  Van  Buskirk,  a  brother  of  William,  obtained  an 
assignment  of  the  sale  certificate  thereto,  which  he 
assigned  to  William  H.  Van  Buskirk,  who  thereafter 
obtained  a  tax  deed,  paid  up  the  balance  due  the  school 
fund  under  the  certificate  of  purchase,  and  obtained  a 
patent  to  the  land  from  the  state.  He  took  and  retained 
possession  of  the  S.  yi  of  said  S.  E.  %  until  June,  1892. 
On  March  18,  1886,  Nora  and  William  Phipps,  having 
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Teached  their  majority,  commenced  a  suit  to  partition 
the  E.  }4  of  section  36,  which  finally  resulted  in  their 
favor,  and  in  a  decision  holdings  that  William  H.  Van 
Buskirk*s  title  to  said  80  acres  of  land  was  void,  as 
■afrainst  them,  and  directing^  a  partition  thereof.  After 
the  determination  of  that  case,  which  was  twice  brought 
to  this  court,  this  action  was  commenced  on  the  10th  of 
June,  1892.  The  district  court  found  that  the  plaintiffs 
were  entitled  to  recover  $808.72,  and  rendered  judg- 
ment enjoining  the  defendants  from  using  the  strip  of 
land  occupied  by  them  as  a  right  of  way  unless  they 
should  pay  said  sum  within  90  days  from  the  entry  of 
the  judgment.  On  proceedings  in  error  the  court  of 
-appeals  reversed  this  judgment,  and  directed  judgment 
for  the  defendants.  45  Pac.  926.  The  plaintiffs  bring 
the  case  to  this  court  as  of  right,  on  the  ground  that  a 
-constitutional  question  is  involved. 

It  is  very  earnestly  insisted  that  the  provisions  of 
section  4  of  article  12  of  the  constitution  of  this  state 
have  been  disregarded  by  the  court  of  appeals.  That 
section  reads  :  "Sec.  4.  No  right  of  way  shall  be  ap- 
propriated to  the  use  of  any  corporation  until  full 
compensation  therefor  be  first  made  in  money,  or  se- 
cured by  a  deposit  of  money  to  the  owner,  irrespective 
of  any  benefit  from  any  improvement  proposed  by  such 
corporation."  In  this  case  the  amount  awarded  for 
damages  across  the  whole  120  acres  was  deposited  with 
the  county  treasurer  on  the  16th  of  January,  1886,  as 
an  award  to  William  H.  Van  Buskirk,  and  was  paid  to 
and  receipted  for  by  him  on  the  5th  of  February,  1886. 
Xo  appeal  was  taken  by  any  one.  It  is  contended  that 
there  was  neither  payment  nor  deposit  to  the  owner, 
within  the  language  of  the  constitution  ;  that  a  railroad 
company  seeking  to  acquire  title  to  land  by  condemna- 
tion must  seek  out  the  real  owner,  and  see  that  the 
award  is  made  to  that  owner,  for  him  and  no  one  else  ; 
that  no  right  can  be  acquired  through  condemnation 
proceedings  if  the  award  and  pa5'ment  are  to  a  person 
other  than  the  owner.  In  support  of  this  contention, 
the  case  of  Railroad  Co.  v.  Owen,  8  Kan.  409,  is  cited, 
and  the  subsequent  cases  of  Railroad  Co.  v.  Grovier, 
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41  Kan.  685,  21  Pac.  779  ;  Goodrich  i/.  Commissioners, 
47  Kan.  355,  27  Pac.  1006  ;  Rand  v.  Railway  Co.,  50 
Kan.  114,  31  Pac.  683  ;  and  Chicag^o,  K.  &  W.  R.  Co. 
V.  Nashua  Sav.  Bank,  52  Kan.  467,  35  Pac.  18, — ^are 
cited  and  disting-uished  from  the  one  under  considera- 
tion. The  proposition,  as  declared  in  the  second  clause 
of  the  syllabus  of  the  decision  of  the  court  of  appeals, 
that  condemnation  proceedings  of  this  kind  are  essen- 
tially proceeding's  /;/  re?7z^  is  vigorously  attacked.  On 
the  other  side,  in  support  of  the  decision  of  the  court  of 
appeals,  various  cases  are  cited,  including  that  of 
Railroad  Co.  v.  Sheldon,  53  Kan.  169,  35  Pac.  1105. 
It  may  be  regarded  as  settled  by  the  decisions  of  this 
court  that  a  condemnation  of  mortgaged  lands,  and 
deposit  of  the  condemnation  money  to  the  owner,  where 
the  mortgagee  takes  no  steps  to  protect  his  interest 
within  the  time  allowed  for  an  appeal,  passes  a  good 
title,  and  cuts  off  the  lien  of  the  mortgage.  It  has  also 
been  held  that,  where  the  wrong  jperson  is  named  a& 
owner,  the  rightful  owner,  though  not  named  in  the 
condemnation  proceedings,  may  appeal.from  the  award. 
It  has  not  been  held,  however,  than  an  award  and 
payment  to  a  person  having  no  title  to  the  land  would 
cutoff  the  rights  of  the  owner.  The  case  now  presented, 
however,  is  one  where  the  plaintiffs  had  no  apparent 
title  at  the  time  of  the  condemnation.  There  was  noth- 
ing on  record  in  any  public  office  showing  that  they, 
by  name,  had  ever  had  any  interest  in  any  of  this  land. 
It  was  agreed  that  the  railroad  company  had  no  actual 
notice  of  their  rights.  It  is  true  that  their  father,  long 
since  deceased,  had  held  a  certificate  of  purchase  ;  but 
he  had  never  completed  his  payments,  and  never  held 
the  legal  title  to  the  land.  The  land  being  taxable, 
and  the  taxes  remaining  unpaid,  in  due  course  of  time 
a  tax  deed  was  issued  to  Van  Buskirk  ;  and  afterwards 
he  received  a  patent  from  the  state  of  Kansas,  which 
unquestionably  conveyed  to  him  the  legal  title  to  the 
land.  Until  the  execution  of  the  patent,  the  legal  title 
had  remained  in  the  state.  Suppose,  instead  of  insti- 
tuting condemnation  proceedings,  the  railroad  company 
had  purchased  a  right  of  way  directly  from  Van  Bus^ 
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kirk,  and  taken  his  deed  therefor  ;  would  it  not  have 
acquired  a  good  title  ?     The  claim  of  the  plaintiflFs  was 
based  on  secret  equities  not  appearing*  from  the  record. 
Van  Buskirk  was  in  the  open  and  exclusive  possession 
of  the  land  at  the  time  of  the  condemnation,   under  a 
patent  from  the  state.     So  far  as  the  records  in  the 
oflfice  of  the  register  of  deeds  disclosed,  his  title  was 
full  and  absolute.     The  fact  that  he  held  a  tax  deed 
antecedent  in  date  to  his  patent  cannot  be  held  to  im- 
part notice  of  any  infirmity  in  his  title.     Moreover,  at 
the  time  of  the  condemnation  the  plaintiffs  were  of  full 
agre,  and  had  such  notice  of  the  condemnation  proceed- 
ing's as  is  given  to  all  parties  interested,  by  publication. 
They  took  no  steps  to  protect  their  interests.     They 
made  no  claim  to  the  condemnation  money,  but  allowed 
the  time  for  taking  an  appeal  to  expire  without  giving 
any  notice  of  their  rights  to  the  company.     The  grounds 
on  which  the  plaintiffs  successfully  attacked  Van  Bus- 
kirk's  title  were  that  he   was  under  obligations  to  pay 
the  taxes,  that  he  took  the  tax  title  in  fraud  of  the 
plaintiffs'  rights,  and  that  the  patent  conveyed  the  title 
from  the  state  to  Van  Buskirk  as  a  trustee,  and  in 
equity  for  their  benefit.     This,  though  not  appearing 
in  form  in  the  judgment  in  that  case,  is  the  substance 
of  the  conclusion  then  reached.     It  must  have  been 
conceded  that  the  legal  title  passed  out  of  the  state, 
and  vested  in  Van  Buskirk,  under  the  patent.     While 
he  so  held  the  legal    title,  and  before  any  suit  was 
brought  against  him  by  the  plaintiffs,  the  condemnation 
was  perfected.     It  passed  a  valid  title  to  the  railroad 
company  unaffected  by  secret  equities  existing  in  favor 
of  the  plaintiffs,  as  against  Van  Buskirk.     A  deed  from 
Van  Buskirk,  under  these  circumstances,   would   have 
passed  a  good  title.     McNeil  v.  Jordan,  28  Kan.   7  ; 
State  V.  Matthews,  44  Kan.  596,  25  Pac.  36  ;  Lawrence 
V.  Investment  Co.,  51  Kan.  222,  32  Pac.  816  ;    Sellers 
t;.  Crossan,  52  Kan.  570,  35  Pac.   205.     It  being  ad- 
mitted that  the  condemnation  proceedings  were  regular 
in  form,  the  company  is  protected  equally  as  if  it  had 
obtained  a  deed  from  him.     The  judgment  of  the  court 
of  appeals  is  aflBrmed.     All  the  justices  concurring. 
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Neale  et  aL 

County  Court  of  Wood  County  et  aL 

{Supreme  Court  of  Appeals  of  West  Virginia,  March  75,  iSgj.) 

District  Subscriptions  in  Aid  of  Railroads — Constitutionality  of 
Statute. — Section  24  of  chapter  39  and  section  57  of  chapter  54  of  the 
Code  of  1891,  in  allowing  subscriptions  by  magisterial  districts  in 
aid  of  railroads  and  other  works  of  internal  improvement,  are  not 
unconstitutional,  and  such  subscriptions  are  valid. 

Same — County  Indebtedness. — A  magisterial  district  cannot,  by 
subscription  to  works  of  internal  improvement,  become  indebted  up 
to  5  per  cent,  of  its  taxable  property,  and,  in  addition,  the  county, 
up  to  5  per  cent,  of  its  whole  taxable  property  ;  but  such  district 
subscription,  for  the  purposes  of  the  limitation  upon  county  indebt- 
edness fixed  by  section  8,  art.  10,  of  the  constitution,  is  to  be  re- 
garded as  county  indebtedness,  and  included  with  other  county 
indebtedness  in  determining  whether  the  total  county  indebtedness 
will  exceed  that  limitation. 

Same — Levies — Power  of  Court. — Levies  made  by  the  county 
court  to  pay  such  district  subscription  must  be  limited  to  property 
within  such  district. 

Same — Delivery  of  Bonds  Prior  to  Completion  of  Road. — The  pro- 
vision in  section  57,  c.  54,  Code  1891,  that  if  a  railroad  corporation 
fail  to  construct  its  road  according  to  its  charter  public  subscrip- 
tions shall  be  void,  does  not  make  the  completion  of  such  road  a 
condition  precedent  to  the  delivery  of  bonds  under  such  subscrip- 
tions. That  may,  however,  be  made  a  condition  precedent  by  the 
terms  of  the  subscription. 

Same — Issuance  of  Bonds — Terms — Injunction. — The  terms  and 
-conditions  as  to  the. issuance  of  bonds  under  a  public  subscription 
to  works  of  internal  improvement  contained  in  the  proposition  of 
subscription  approved  by  the  popular  vote  cannot  be  changed  or 
-departed  from,  and  the  issuance  of  bonds  contrarj'  to  such  terms 
and  conditions  may  be  enjoined  by  taxpayers. 

Sinking  Fund — Provision  for. — It  is  not  indispensable  that  the 
elements  or  outlines  of  a  sinking  fund  for  the  discharge  of  bonds  to 
be  issued  under  a  public  subscription  to  works  of  internal  improve- 
ment shall  be  incorporated  in  the  order  or  proposition  submitting* 
the  question  of  subscription  to  popular  vote.  Such  sinking  fund 
should  be  provided  after  the  actual  incurrence  of  the  subscription 
debt. 

Public  Subscriptions  to  Railroads — Payment — Bonds — Time  of 
Issuance — Injunction. — Public  subscriptions  to  works  of  internal 
improvement  must  be  paid  in  bonds,  and  such  bonds  cannot  be 
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issued  and  sold  in  advance  of  the  proper  time  for  delivery,  under 
such  subscription,  and  the  money  paid  into  the  public  treasury,  to* 
be  held  and  afterwards  paid  under  such  subscriptions.     Such  issu- 
ance and  sale  of  bonds  may  be  enjoined. 

Same — Excessive  Injunction — Modification. — Where  an  injunction,, 
as  awarded,  is  too  broad,  but  the  facts  call  for  a  more  limited  one,, 
on  a  motion  to  dissolve,  the  injunction  should  be  modified,  and  made 
one  warranted  by  the  bill ;  and  it  is  error  to  wholly  overrule  the- 
niotion  to  dissolve,  and  allow  the  excessive  injunction  to  continue. 

(Syllabus  by  the  Court.) 

Appeal  from  Wood  county  circuit  court.    Modified. 

V.  B.  Archer,  for  appellant. 

Van  Winkle  &  Ambler,   W.  P,  Hubbard,  and  H,  H, 
Moss,  for  appellees. 

Brannon,  J.     Under  an  order  of  the  county  court 
^f  Wood  county  submitting"  to  the  voters  of  Parkers- 
burgr  district  tire  question  of  a  subscription  of  $175,000* 
to  the  stock  of  the  Little  Kanawha  Railroad         cawsuted 
Company,   the   voters  of  that   district  ap- 
Pi'o  ved  the  proposition  ;  and  the  county  court  appointed 
•* :   jVI.  Jackson  agtnt  to  make  the  subscription,  and  he 
^*<i  make  it,  upon  conditions  prescribed  by  the  court 
^'"<l^Ts  ;  and  then  Joseph  B.  Neale  and  other  taxpayers. 
^Ued  out  an  injunction  ag^ainst  the  issue  of  bonds  and 
*^^tlier  proceeding's  in  consummation  of  the  subscrip- 
^on    ;  and,  a  motion  to  dissolve  the  injunction  having- 
^^en  overruled,  the  Little  Kanawha  Railroad  Company 
^*^^  appealed  to  this  court. 

I^te  first  point  made  against  this  subscription  is  that 
^    ^^tt^re  magisterial  district  has  no  capacity  to  make 
5^^1a  subscription,  and  that  the  clauses  of  section  24,  c. 
Y"  ^^d  section  57,  c.  54,  of  the  Code  of  1891, 
no^^vingf  such  subscription,  are  unconstitu-  pistriet  sybwrip. 
v*^al.     Virg-inta  s  history  and  laws  tell  us  luiimds. 
^    'that  colossal   debt   which    for   so   many 
?^^x-5s  has  rested  upon  her  like  an  incubus,  exhausting- 
.     ^    tax  resources,  retarding-  her  prog-ress,  deterring* 
^^^^igration,  and  constituting-  a  stig-ma  upon  her  g-reat 
^^nxe  and   honor.      Her   lamentable    example   in   this 
^?Pect  was   before  the  authors  of  the  state  of  West 
^^g-inia ;  and  they  took  pains  to.  forbid  such  calamity 
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to  the  new  state,  by  tying-  the  hands  of  the  leg-isJature 
or  any  authority,  by  the  provision  in  her  first  constitu- 
tion that  no  debt  *' shall  be  contracted  by  this  state" 
except  in  a  few  specified  cases,  and  the  provision  that 
the  state  should  not  lend  its  credit  to,  or  assume  the 
debts  of,  any^  county,  city,  town,  township,  corporation, 
or  person.  That  protected  the  people  against  the  in- 
currence of  debt  by  the  state,  but  there  was  no  barrier 
agfainst  counties  and  cities  and  townships ;  and  as  in 
this  state  multiplying-  instances  of  acts  authorizing- 
cities,  counties,  and  townships  to  subscribe  large  sums 
in  aid  of  railroads  warned  our  people  of  the  dang-er  of 
burdensome  indebtedness  in  that  quarter,  the  framers 
of  the  constitution  of  1872  not  only  repeated  the  bar 
against  state  debt  found  in  the  constitution  of  1863,  but 
provided  in  section  8,  art.  10,  that  "  no  county,  city, 
school  district  or  municipal  corporation  *  *  *  shall 
hereafter  be  allowed  to  become  indebted^  in  any  man- 
ner or  for  any  purpose,  to  an  amount  *  *  *  exceeding- 
five  per  cent,  on  the  value  of  taxable  property  therein." 
Plainl3%  this  speaks  a  denial  of  the  capacity  of  counties, 
school  districts,  and  municipal  corporations  to  incur 
debt  beyond  a  certain  limit ;  but  does  it  deny  the  power 
of  a  magisterial  district,  as  a  separate,  distinct  entitj^ 
or  body,  to  become  indebted  at  all  ?  It  does  not  do  so 
in  terms,  but  does  it  do  so  by  implication?  Thingfs 
are  sometimes  included  in,  sometimes  excluded  from, 
statutes  and  constitutions,  thoug-h  not  mentioned. 
Brown  v.  Gates,  15  W.  Va.  131 ;  Page  v.  Allen,  58  Pa. 
St.  338.  Remember  that  this  section  was  intended  as 
a  barrier  ag-ainst  onerous  local  indebtedness,  and  can 
we  think  that  while  erecting-  such  a  barrier  against 
counties,  school  districts,  and  municipal  corporations, 
none  at  all  was  intended  as  to  magisterial  districts  ? 
The  danger  of  indebtedness  there  w^as  just  as  great  as 
in  the  instances  named.  Magisterial  districts  were  not 
unknown  to  the  authors  of  the  constitution,  as  it  pro- 
vides for  their  formation  as  well  as  it  provides  for 
school  districts  ;  and,  if  it  was  designed  to  give  magis- 
terial districts  power  to  run  in  debt  at  all,   why  were 
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they  not  named  along  with  school  districts?     It  is  an 
obvious  instance  of  the  rule,    **The  expression  of  one 
thing  is  the  exclusion  of  the  other."     The  framers  of 
the  constitution,  having   selected  certain  ones  of  the 
territorial  subdivisions,   and    specified  *  them    in   this 
provision,  intended  to  exclude  others.     It  may  be  said, 
however,  that  this  provision  only  prohibits  counties, 
school  districts,  and  municipal  corporations  from  incur- 
riflgf  debt  beyond  a  limit,  and  prohibits  only  them,  and 
does  not  touch  magisterial  districts ;  in  other  words, 
that  its   function    is   not  to    enable    counties,    school 
districts,  and  municipal  corporations  to  incur  debt,  but 
only  to   restrict  them   in    its   amount, — that   its   only 
mission   is   to   disable   them,   not   to  enable   them.     I 
construe  this  clause  as  one  of  both  enablement  and  dis- 
ablement; that  is,   its  purpose  is  to  enable  counties, 
school  districts,  and  municipal  corporations  to  incur 
debt,  and  to  disable  all  other  subdivisions 
from  doing  so.      Is  it  reasonable  to  say  that       'irbudMw! 
it  was  the  design  to  limit  counties,  school 
districts,  and  municipal  corporations  in  their  capacity 
to  incur  debts,  and  leave  magisterial  and  senatorial 
districts  unlimited  ?     I  think  not,  because  that  would 
defeat  the  manifest  purpose  of  protecting  the  people 
against  debt  beyond  that  limit ;  for  if  we  say  that  this 
clause  performs  the  single  function  of  merely  limiting 
counties,  school  districts,  and  municipal  corporations  in 
power  to  incur  debt,  and  they  only  are  named,  the 
magisterial  and  senatorial  districts,   not  being  named, 
may,  under  legislative  sanction,  become  indebted  with- 
out limit.      We  must  then  say  that  the  constitution 
closes  certain  doors  against  danger,  yet  leaves  others 
open  to  the  same  danger.     It  is  true  that  after  empow- 
ering counties,  school  districts,  and  municipal  corpora- 
tions to   incur  debt,   the  section  does  not,   in  words, 
declare  an   affirmative  prohibition  against  magisterial 
districts  so  doing  ;  but  that  is  plainly  meant.     Would 
you  say  that  a  senatorial  district  could  become  indebted  ? 
Surely  not.     It  is  merely  a  territorial  area  made  for  the 
election  of  "senators,  just  as  a  magisterial  district  is  a 
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territorial  area  for  the  election  of  justices  and  consta- 
bles. They  are  of  the  same  nature,  in  being-  mereljr 
territorial  or  political  divisions  for  the  election  of 
officers,  and  ip  the  fact  that  neither  has  any  other  entity 
or  existence,  corporate  or  otherwise.  Our  most  solemn 
acts,  our  constitutions,  statutes,  and  deeds,  do  not. 
always,  in  express  words,  cover  every  case  or  point, 
arising  in  the  shifting-  current  of  human  affairs  ;  but  we 
must  take  their  lang-uag-e,  place  ourselves  in  the  position 
of  those  who  made  them,  consider  what  matters  they 
were  dealing*  with,  the  circumstances  surround ing- 
them,  the  ends  to  be  accomplished,  the  thing's  evidently^ 
meant,  and,  doing-  this, — seeing-  from  this  constitution 
how  careful  and  anxious  were  its  framers  to  set  up- 
bars  ag-ainst  destructive  indebtedness  and  exhaustive 
taxation, — it  is  out  of  the  question  to  suppose  that  they 
ever  dreamed  that  these  mag'isterial  districts,  or  any 
other  districts  than  those  they  named,  could  be 
authorized  to  incur  debt.  They  intended  to  protect 
the  people  ag-ainst  themselves  and  the  leg'islature, — to 
tie  the  hands  of  both  from  suicidal  acts, — and  now  to 
allow^  these  magisterial  districts  this  large  liberty 
would  open  the  way  wnde  to  the  very  evil  sought  to  be 
warded  ofiF.  The  state  is  absolutely  forbidden  to  aid 
corporations  or  persons  in  internal  improvements. 
Counties  and  municipal  corporations  can  do  so  only  to 
a  certain  extent.  But  let  this  court  say  that  magisterial 
districts  may  do  so,  and  almost  every  district  in  the 
state  would  be  tempted,  in  the  spirit  of  improvement, 
to  lend  its  credit  to  railroads  and  other  works,  entailing 
a  mountain  of  debt  on  the  public.  Pertinent,  if  not 
pointedly  supporting  the  construction  of  the  clause  of 
the  constitution  involved, — that  it,  by  plain  implication, 
denies  the  power  to  create  a  debt  in  any  other  than  the 
instances  named, — is  the  case  in  the  United  States, 
supreme  court  affirming  the  decision  of  the  Illinois, 
supreme  court  in  Weightman  z\  Clark,  103  U.  S.  258. 
There  was  involved  a  clause  in  the  Illinois  constitution 
that  "  the  corporate  authorities  of  counties,  townships* 
school  districts,  cities  and  towns  may  be  vested   \\''ith 
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power  to  assess  taxes  for  corporate  purposes  *^ ;  and  it 
was  held  that  power  to  tax  could  not  be  granted  other 
authorities  than  the  ones  named.  Another  considera- 
tion bearing  on  the  construction  of  this  clause,  tending 
to  show  that  no  other  subdivisions  than  those  named 
were  intended  to  have  debt-making  power,  is  that  it  is 
improbable  that  any  subdivision  or  district  of  territory 
would  be  given  power  to  make  a  debt  without  power 
of  taxation  to  pay  it,  as  it  would  have  no  other  means 
of  payment.  Where  is  there  authority  in  magisterial 
districts  to  tax  ?  The  constitution  gives  the  power  of 
taxation  to  state,  counties,  school  districts,  and  munici- 
pal corporations,  but  not  to  magisterial  districts. 
Those  three  are  corporations,  under  the  constitution 
and  statutes  executing  it,  having  oflScers,  courts,  and 
boards  to  govern  them,  possessing  taxing  power,  while 
a  magisterial  district  has  no  rulers,  is  without  that 
artificial,  personality  possessed  by  a  corporation, — a 
legal  nonentity,  a  merely  physical  and  political  subdi- 
vision of  the  county's  territory,  made  for  the  purpose 
of  electing  certain  officers,  just  as  a  judicial  circuit  or 
senatorial  district  is  made  merely  for  the  election  of 
certain  officers. 

In  Gilkeson  v.  Frederick  Justices,  13  Grat.  577,  583, 
recognizing  the  right  of  the  legislature  to  delegate  the 
power  of  taxation,  it  is  contemplated  that  it  can  only 
be  granted  to  county  courts  *'and  other  organized 
bodies."  In  Webb  v.  Lafayette  Co.,  67  Mo.  353, 
under  a  provision  in  the  constitution  that  the  legislature 
should  not  authorize  "any  county,  city  or  town  to  be- 
come stockholder"  in  a  corporation,  unless  upon  a 
certain  vote,  one  reason  given  for  holding  an  act  uncon- 
stitutional authorizing  a  township  to  subscribe  is  that  it 
was  only  a  territorial  subdivision,  having  no  corporate 
character.  In  Harshman  r.  Bates  Co.,  92  U.  S.  569, 
the  same  act  was  held  unconstitutional  because  of  the 
vote  required  by  the  act  being  less  than  the  Missouri 
constitution  required,  but  the  opinion  questions  the 
power  to  allow  such  townships  to  subscribe.  Though 
in  the  later  case  of  Cass  Co.  v.  Johnston,  95  U.  S.  360, 
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the  same  act  was  held  valid,  and  the  former  decision 
reversed,  it  was  not  because  it  was  held  that  such 
township  could  be  given  such  authority,  but  as  the  state 
supreme  court  had  not  found  the  act  void  for  want  of 
such  vote.  This  was  before  the  case  of  Webb  v. 
Lafayette  Co.  I  do  not  deny  the  power  of  the  legisla- 
ture to  delegate  the  power  to  tax  to  counties  and  other 
organized  bodies.  It  is  well  settled.  Bull  v.  Reed,  13 
Grat.  78,  99 ;  Gilkeson  v.  Frederick  Justices,  Id.  58+ ; 
point  7  in  List  v.  Wheeling,  7  W.  Va.  504.  When, 
however,  the  constitution  prescribes  where  the  taxing 
power  shall  reside, — in  what  bodies, — this  great  and 
dangerous  function  cannot  be  delegated  to  others.  It 
will  be  found  that  our  constitution  is  careful  in  its 
bestowal  of  this  power,  declaring  what  bodies  may 
exercise  it,  and  the  expression  of  one  thing  in  the  con- 
stitution is  exclusive  of  things  not  expressed  ;  and  this 
is  especially  true  of  provisions  declaratory  in  their 
nature.  Denials  of  powers  by  implication 'are  equally 
as  strong  as  by  expression,  if  the  purpose  be  plain. 
Page  V.  Allen,  98  Am.  Dec.  272.  I  have  now  no  de- 
sire to  retract  the  declaration  made  in  Brannon  v. 
County  Court,  33  W.  Va.  789, 11  S.  E.  34,  that  I  knew 
of  no  taxing  powers  under  our  constitution  but  state, 
counties,  school  districts,  and  municipal  corporations  ; 
and,  though  not  necessary  to  the  decision  of  this  case, 
I  do  not  think  the  legislature  could  impart  to  magiste- 
rial districts  taxing  power,  wide  as  is  its  taxing  power, 
because  the  constitution  has  pointed  out  the  agencies  to 
which  it  may  delegate  its  taxing  powers,  has  pointed 
out  the  authorities  to  wield  this  power,  and  impliedly 
negatived  the  power  to  give  it  to  others.  If  such  were 
not  the  cast  of  our  constitution,  I  should  not  say  so. 
Weightman  v.  Clark,  103  U.  S.  258 ;  Marshall  v.  Silli- 
man,  61  111.  218 ;  Desty,  Tax'n,  253,  255,  479.  The 
legislature  has  not  granted  taxing  power  to  magisterial 
districts,  but  I  use  this  view  to  show  that,  as  the  con- 
stitution does  not  contemplate  that  magisterial  districts 
shall  exercise  taxing  power,  so  neither  does  it  contem- 
plate that  they  shall,  as  separate,  independent  entities. 
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create  indebtedness,  since,  if  it  had  intended  to  g"ive  the 
power  to  create  indet)tedness,  it  would  have  provided 
for  taxing"  power  to  discharge  that  indebtedness.  I 
shall  use  no  eflfort  to  show  that  a  school  district,  though 
it  may  be  composed  of  the  same  territory  as  a  magiste- 
rial district,  is  not  the  same  as  the  latter  district.  In 
powers  and  nature  they  are  wholly  distinct.  Hence 
the  words  *' school  district,"  in  section  8,  art.  10,  of 
the  constitution,  do  not  mean  magisterial  district.  This 
is  not  claimed.  Such  a  district  is  for  educational  pur- 
poses only.  The  statute  allowing  ''districts"  to  sub- 
scribe to  works  of  internal  improveriient  do  not  have 
reference  to  school  districts,  and  no  law  authorizes  them 
to  so  subscribe. 

I  have  endeavored  to  show  that  such  district  cannot, 
as  a  separate  body,  create  a  debt.  This  is  an  important 
matter,  because,  if  it  could  do  so,  then  also  could  the 
county,  school  district,  and  municipal  corporation  each 
impose  its  separate  indebtedness,  making  four  debt- 
creating  agencies,  whereas  three  only  are  contemplated 
by  section  8,  art.  10.  This  doubling  would  be  uncon- 
stitutional. Indeed,  the  able  attorney  has,  in  argument 
in  this  court  in  defending  this  subscription,  virtually 
abandoned  that  as  a  warrant  for  it,  though  the  answers 
relied  on  it,  and  places  his  defense  of  it  on  the  conten- 
tion that,  though  not  strictly  a  county  subscription,  yet 
it  is  a  debt  allowed  as  a  county  debt  under  section  8, 
art.  10.  Let  us  dispose  of  this  question  next.  Code, 
c.  39,  §  24,  and  section  57  of  chapter  54,  provide  that, 
when  the  county  court  of  any  county  deems  it  desirable 
for  any  district  to  aid  in  the  construction  of  a  railroad 
or  work  of  internal  improvement,  the  court  may  sub- 
mit the  question  to  a  vote  in  that  district ;  and  upon  its 
approval  by  the  voters  the  court  shall  cause  subscrip- 
tion to  be  made  in  the  name  of  the  districts,  and  the 
right  to  the  stock  shall  be  vested  in  the  district.  By 
chapter  54,  §  57,  the  court  is  to  appoint  an  agent  to 
make  the  subscription  ;  and  its  president  and  clerk  are 
to  sign  the  bonds  and  annex  the  seal  of  the  county,  and 
the  court  levies  taxes  on  the  district  to  pay  them.    Now, 
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I  suppose  it  may  be  said  that  the  leg"islature  has  power 
to  declare  what  shall  be  accounted  a  county  debt  under 
the  clause  in  section  8,  art.  10,  of  the  constitution, 
allowing  a  county  debt,  so  as  to  enable  it  to  g'ive  the 
impress  or  cast  of  county  indebtedness  under  that  clause 
to  a  district  subscription.  The  features  of  the  statutes 
just,  mentioned  seem  to  intend  to  give  that  impress  or 
character  to  such  a  debt.  The  district  is  an  integral 
part  of  the  county.  Its  police  and  fiscal  affairs  are  in- 
cluded therein.  And  the  county  court  has  jurisdiction 
and  control  over  the  fiscal  affairs  of  the  county,  and 
necessarily  of  the  district,  as  a  part  of  it,  and  because 
the  district  has  no  local  officers  or  government,  and  the 
county  court  performs  all  its  functions.  It  is  for  it  ta 
allow  or  refuse  a  vote  or  subscription.  A  railroad  is  a 
highway.  The  establishment  of  highways  or  avenuea 
of  passage  concerns  the  police  power,  and  the  matter 
of  subscription  and  taxation  concerns  the  fiscal  func- 
tion, and  these  powers  are  within  the  jurisdiction 
of  the  county  court.  They  relate  to  the  concerns  and 
well-being  of  the  county,  and,  though  in  instances  re- 
lating more  directly  to  a  section  or  district,  they  are 
none  the  less  matters  of  internal  affairs  and  police  and 
fiscal  concerns  of  the  county.  If  we  do  not  give  the 
act  allowing  district  subscription  to  railroads  this  con- 
struction, ranking  it  under  the  head  and  character  of 
county  indebtedness,  under  section  8,  art.  10,  of  the 
constitution,  and  not  as  a  separate,  distinct  district 
indebtedness,  the  act  would  be  unconstitutional,  and 
we  must,  if  possible,  give  it  that  meaning  and  construc- 
tion which  will  harmonize  it  with  the  constitution  ;and. 
though  there  is  question  as  to  the  meaning  or  proper 
construction  of  a  statute,  we  may  give  it  a  construction 
not  at  firvSt  view  most  obvious  or  natural,  in  order  to 
make  it  consistent  with  the  constitution.  Slack  v. 
Jacob,  8  W.  Va.  612.  There  are  features  of  this 
legislation  putting  on  such  subscription  the  stamp  of  a 
county  act ;  others,  that  of  a  district  act, — the  one 
valid,  the  other  invalid.  The  highest  court  in  the  land 
has  given  to  subscriptions  to  railroads  by  unincorpK)-> 
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rated  precincts  the  character  of  county  action,  as  con- 
tradisting-uished  from  precinct  action  ;  holding"  that  on 
such  bonds  action  can  be  against  the  county,  though 
tfie  county  can  levy  for  their  payment  on  the  property 
<>i  the  precinct.     Chief  Justice  Waite,  in  Daven- 
port r.  Dodg-e  Co.,  105  U.  S.  237,  said  :    *'A  bond  im- 
piies  an  oblig-or  bound  to  do  what  it  is  agreed  shall  be 
done.     Precincts  in  Nebraska  are  but  political  subdi- 
visions of  a  county.     They  have  no  corporate  existence, 
^nd  cannot  contract  or  be  contracted  with.     They  have 
^o  corporate  officers,  and  can  neither  sue  nor  be  sued. 
y^ertain  officers  are  elected  by  the  voters  of  precincts 
^or  political,  administrative,  and  judicial  purposes,  but 
"they  are  in  no  sense  the  representatives  of  the  people 
^^  the  territory  as  a  municipality.     State  v.  Dodge  Co., 
'^O  Neb.  20,  4  N.  W.  370.      Precincts  are  governed  by 
^^e  county  commissioners,  the  governing  board  of  the 
'Cf^unty,  and  by  the  appropriate  officers  of  the  state. 
Their  relation  to  a  county  is  like  that  of  a  ward  to  a 
city.    Having  no  corporate  existence,  no  separate  muni- 
cipal authority,  they  cannot,  says  agfain  the  supreme 
court  of  the  state  in  the  case  last  cited,  'enter  into  con- 
tracts, directly  or  indirectly,   nor  assume  obligations 
which  a  court  might  be  called  on  to  enforce."      Hence 
the  precinct  cannot  become   the   obligor   of  precinct 
bonds,  and  we  think  it  follows  that  the  county,  which 
does  have  a  corporate  existence,  and  can  contract  and 
be  contracted  with,  and  upon  whose  officers  is  imposed 
the  duty,  not  only  of  issuing  the  bonds,  but  of  provid- 
ing for  the  payment  of  them,   is  the  political  entity 
bound  by  the  obligation,  and  charged  with  the  debt 
created  thereby.     The  only  difference  between  the  two 
kinds  of  debt  is  that  in  one  all  the  taxable  property  of 
the  county   is  charged   with  its  payment,  and  in  the 
other  only  a  part.     In  both  the  viayidamns  to  enforce 
the  levy  and  collection  of  the  necessary  taxes  lies  to  the 
proper  officers  of  the  county  alone.     This  remedy  is 
expressly  provided  for,  and  thus  the  presumption  that 
might  otherwise  arise  of  an  intention  to  erect  the  pre- 
cinct into  a  corporation  for  the  purpose  of  these  obli- 


262  RAILROADS— PUBLIC  SUBSCRIPTIONS.      Vol.  VII 

(N.  s.) 

Neale  v.  County  Court  of  Wood  County. 

g-ations,  because,  without  it,  the  bonds  could  not  be 
enforced,  is  rebutted.  We  think,  therefore,  that  the 
special  bonds  which  the  county  commissioners  are  to 
issue  for  the  precincts  are,  in  legal  effect,  the  special 
bonds  of  the  county,  payable  out  of  a  special  fund  to 
be  raised  in  a  special  way.  Although  the  form  of  ex- 
pression in  the  Nebraska  statute  is  somewhat  different 
from  that  in  Missouri,  which  we  were  called  on  to  con- 
sider in  Cass  Co.  v.  Johnston,  95  U.  S.  360,  we  think 
the  legfal  effect  of  it  is  the  same.  In  Missouri  it  was 
provided  that  the  bonds  should  be  in  the  name  of  the 
county,  but  in  Nebraska  there  can  be  no  bond,  except 
it  be  of  the  county ;  and,  as  a  bond  is  to  be  made,  it 
necessarily  follows  that  the  county  must  make  it.  In 
express  terms  it  is  stated  that  precinct  bonds  shall  be 
the  same  as  other  bonds, — that  is  to  say,  county  bonds* 
— but  must  contain  a  statement  of  their  special  nature, 
which  confines  the  area  of  taxable  property  to  a  part, 
rather  than  the  whole,  of  the  county.  If  there  is  noth- 
ing- else  in  the  case,  therefore,  we  think  it  comes  within 
Cass  Co.  V.  Johnston,  siipra^  and  that  an  action  at  law 
will  lie  in  the  courts  of  the  United  States  against  the 
county  for  the  recovery,  of  the  special  judgment  asked 
for.  County  Com'rs  v.  Chandler,  %  U.  S.  205,  was 
upon  coupons  attached  to  some  of  this  same  issue  of 
bonds.  Judgment  had  been  rendered  against  the  coun- 
ty in  the  court  below,  and  that  judgment  was  affirmed 
here.  No  one  seemed  to  think  then  that  the  defense 
now  relied  on  -was  good,  for  it  was  not  mentioned  in 
this  court  or  below.  The  defense  made  then  related 
only  to  the  authority  of  a  precinct  to  vote  aid  for  the 
building  of  a  toll  bridge."  "Although  in  such  a  bond 
and  its  coupons  the  precinct  is  the  promisor,  a  suit  to 
recover  on  such  coupons  is  properly  brought  against 
the  county.  Where  such  bonds  purport  on  their  face 
to  be  issued  by  the  board  of  county  commissioners  on 
behalf  of  the  precinct,  and  are  signed  by  the  chair- 
man of  the  board  and  attested  by  its  clerk  who 
is  also  the  clerk  of  the  county,  and  are  sealed 
with   the  seal   of  the  county,   and   the    coupons    are 
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stg^ned   by  such  clerk,   and  the    bonds   refer  to   the 
coupons    as    annexed,    the    bonds    and    coupons    are 
issued  by  the  county  commissioners."     Bkiir  v.  Cum- 
ing Co.,  Ill  U.  S.  363,  syl.  4  Sup.  Ct.  449.      The 
same .  question  was  agfain  brought  before  the  United 
States  supreme  court  in  a  suit  to  enforce  payment  of 
coupons  on  certain  bonds  issued  by  Nemaha  county  on 
behalf  of  Brownsville  precinct  in  said  county.     The 
second  point  in  the  syllabus  in  this  case  is  as  follows  : 
**It  has  been  settled  by  this  court  in   Davenport  v. 
Dodg-e  Co.,  105  U.  S.  237,  and  Blair  v.   Cuming  Co., 
Ill  U.  S.  363,  4  Sup.  Ct.  449,  that  coupons  like  those 
sued  on  in  this  case  are  obligations  of  the  county,  and 
that  an  action  may  be  maintained  against  the  county 
upon  them." 

Our  own  decision  in  Brannon  v.  County  Court,  33 
W.  Va.  789,  11  S.  E.  34,  is  cited  by  counsel  as  pointedly 
sustaining  this  theory.  It  holds  that  those  taxes  laid 
by  a  county  court  for  roads  under  chapter  35,  Acts 
1881",  in  a  district,  are  taxes  assessed  by  county  auth- 
orities, within  the  meaning  of  section  7,  art.  10,  of  the 
constitution,  providing  that  county  authorities  shall 
never  assess  taxes  in  one  year  in  the  aggregate  exceed- 
ing 95  per  cent,  on  the  SlOO  valuation.  Those  taxes 
are  levied,  not  for  purposes  of  the  whole  county,  but 
only  of  one  district ;  and  yet  we  considered  them  as 
taxes  to  be  added  up  with  general  bounty  levy  for 
county  purposes,  thus  treating  them  as  county  taxes  in 
character.  That  classification  is  supported  in  our  un- 
organized districts  by  Wright  v.  Railway  Co.,  120  111. 
541, 12  N.  E.  240.  It  is  to  be  understood  that,  rating 
such  district  subscription  as  county  subscription,  there 
cannot  be  distinctively  a  county  subscription, — that  is, 
one  for  the  whole  county  up  to  5  per  cent,  of  its  taxable 
property,  and,  besides,  a  subscription  for  a  district  up  to 
5  per  cent,  of  its  taxable  property, — but  both  must  be 
added  to  ascertain  the  limit  of  subscription.  It  is  argued 
thatarguments  of  inconvenience  will  repel  this  construc- 
tion. It  is  said  that  one  district  will  beat  the  mercy  of  the 
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county  court  and  other  districts.  In  some  instances 
this  may  be  so.  But  the  county  court  controls  the  fis- 
cal and  internal  affairs  of  the  county.  It  can  judg-e 
when  a  proposed  subscription  is  advisable  or  not,  and 
whether  one  district  ought,  as  respects  others,  to  be 
allowed  to  absorb,  or  to  saj'  how  far  it  may  absorb,  the 
sum  of  indebtedness  within  the  competency  of  the 
county.  Parkersburg"  district  includes  the  important 
city  of  Parkersburg-.  Its  needs  may  be  such  as  to 
justify  this  preference.  Other  districts  do  not  so  much 
need  railroads.  Whether  the  public  weal  calls  for  leave 
to  this  district  to  make  a  debt  largely  absorbing"  the 
debt  capacity  of  the  county  is  for  the  discretion  of  its 
court.  I  assert  not  that  this  position  is  conclusively 
plain,  beyond  the  possibility  of  different  opinions  ;  bpt 
it  is  reasonably  so,  is  fraught  with  no  public  harm,  is 
the  only  one  on  which  to  sustain  the  legislature's  act, 
and  has  the  support  of  the  United  States  supreme  court, 
and  maintains  the  public  honor  and  faith  in  manj^  in- 
stances in  which  such  bonds  have  already  been  issued 
in  good  faith  and  put  on  the  market,  and  citizens  have 
boug-ht  them  in  good  faith,  and  their  money  has  gfone 
to  the  public  benefit.  I  think  the  first  authority  for 
districts  to  so  subscribe  was  in  chapter  114,  Acts  1872- 
73,  and  legislature  after  legislature  has  continued  and 
several  times  re-enacted  that  authority,  thus  g'iving' 
the  constitution  a  legislative  construction  for  a  quarter 
of  a  century,  and  thousands  of  dollars  of  honorable  en- 
gagement rest  upon  it,  so  that  this  court  should  be  very 
slow  to  revolutionize  this  long-continued  leg'islative 
sanction,  and  entail  great  losses  upon  innocent  people. 
If  I  were  very  clear  and  settled  in  mind,  above  reason- 
able question,  as  I  must  be  to  overthrow  an  act  of  the 
legislature,  I  would  not  hesitate  to  do  so  at  the  bidding* 
of  the  constitution  ;  but  surely  I  am  not  clear  in  that 
direction,  and,  on  the  contrary,  I  think  the  act  can  be 
sustained  very  plausibly  on  the  ground  above  g'iven. 

It  is  argued  that,  if  suit  on  the  bonds  becomes  neces- 
sary, it  would  be  a  rnandamtts  against  the  county  court. 
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and,  if  it  be  regarded  as  county  indebtedness,  it  would 
logically  bind  the  entire  county,  and  that 
this  cannot  be  so  ;  but  I  answer  that  we  re-  pIJeV"Jif*St!rt! 
gard  it  as  county  indebtedness,  not  for  ever}' 
purpose,  but  only  for  the  question  in  hand.  The 
mandainus  would  compel  a  levy  only  on  property  within 
the  district,  as  such  is  the  contract  between  debtor  and 
creditor,  that  being  the  letter  of  the  bond  and  law. 
Code  1891,  c.  54,  §  59.  Railway  Co.  v.  Tribble,  25  S. 
C.  260,  is  cited  for  the  proposition  that  a  tax  voted  by 
the  people  of  a  township  to  aid  construction  of  a  railroad 
is  not  a  state,  county <  or  municipal  tax.  There  a  manu- 
facturing company  sought  to  have  such  tax  refunded 
under  an  act  directing  such  companies  to  be  repaid 
** state,  county,  and  municipal  taxes."  That  case  pre- 
sented the  question  whether,  for  the  particular  purpose 
of  the  act  to  refund,  it  was  the  ordinary  county  or 
municipal  tax  ;  and  the  court  said  it  was  not  such  a  tax, 
but  a  special  or  extraordinary  tax  designed  for  specific 
local  improvement,  not  contemplated  in  the  passage  of 
the  refunding  act.  And,  moreover,  a  township  is  there 
a  corporation  levj'ing  a  tax.  We,  therefore,  decide  that 
said  statutory  provisions  authorizing  district  subscrip- 
tions are  constitutional  and  valid,  and  such  district  sub- 
scriptions valid. 

Another  objection  to  this  subscription  is  that  section 
57,  c.  54,  Code,  says  that  if  a  **  corporation   forfeit  its 
charter  or  fail  to  construct  its  railroad  according  to  the 
provisions  of  its  charter,  the  subscription  so 
made  shall  be  void,"  and  that  the  completion  5JJJ.",5l"/f]7 *' 
of  the  road  is  a  condition   precedent  to   thec»«pi«tioB«fiu»d. 
issue  of  bonds,  and   that  as  this  railroad  is 
chartered  to  run  from  Parkersburg  to  Burnsville,  and 
has  not  even  been  begun,  the  bonds  cannot  be  delivered, 
and  as  the  order  submitting  the  subscription  provides 
for  delivery  of  half  the  bonds  on  the  completion  of  seven 
miles,  and  the  other  hailf  on  the  completion  of  seven 
miles  more,  it  is  invalid.     Did  the  legislature  intend  to 
make  the  completion  of  the  road  a  condition  precedent 
to  the  delivery  of  the  bonds  ?     This  is  purely  a  ques- 
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tion  of  intention,  whether  it  arise  under  an  act  of  the 
legislature,  deed,  or  otherwise.  A  condition  precedent 
is  one  that  must  happen  or  be  performed  before  the 
estate  or  right  can  vest.  A  condition  subsequent  is  one 
by  the  failure  or  nonperformance  of  which  an  estate  or 
rig-ht  will  be  defeated.  2  Minor,  Inst.  261.  Did  the 
legislature  intend  by  the  provision  above  stated 
that  a  railroad  must  be  completed  in  its  whole 
length  before  bonds  can  be  delivered  ?  I  think  not. 
The  very  object  of  the  subscription  in  the  words  of 
section  24,  c.  39,  is  to  '*aid  in  construction,"  and  in  most 
cases  such  bonds  are  indispensable  to  the  prosecution 
of  the  work.  True,  it  may  be  that  the  subscription  by 
the  agent,  binding  the  count}*  court  to  deliver  the  bonds 
on  completion,  can  be  said  to  "aid  in  the  construction" 
of  the  road,  as  meant  in  section  24,  as  it  gives  the  en- 
terprise the  credit  of  that  subscription  ;  but  practically 
few  investors  would  trust  to  that  mere  subscription, 
and  themselves  subscribe  and  pay,  leaving  the  count}'' 
or  city  yet  to  pay.  Now,  the  county  subscribing  is  a 
stockholder  generally  from  the  subscription  by  the 
agent,  the  court  appoints  proxies  to  represent  the  stock 
in  stockholders'  meetings,  the  law  provides  that  such 
subscription  shall  be  paid  in  the  bonds  of  the  county* 
and  the  directors  may  call  for  payments  on  stock  from 
time  to  time  ;  and  I  suppose  a  county  would  be  subject 
to  such  calls,  like  any  other  stockholder,  so  the  terms 
of  its  subscription  be  not  violated.  The  statute  does 
not  make  different  special  provisions  as  to  public  sub- 
scriptions, and,  therefore,  presumably  intended  these 
general  ones  to  apply  to  them.  So  I  do  not  think  that 
the  provision  above  makes  the  completion  of  the  road  a 
condition  precedent  to  the  issuance  of  the  bonds,  but 
they  may  be  issued  as  provided  in  the  proposition  sub- 
mitted to  the  vote.  Were  the  completion  of  the  road  a 
condition  precedent  to  the    issuance  of  the  bonds,    it 

being  a  condition  made  by  the  law  author- 
SoBdrr'""-*'  'Zing  the  bonds,  it  might  be  said  that  it 
lajanctioii.  would  affect  the  bonds  in  the  hands  of  bo?ia 

fide  holders,  as  all  must  notice  the  law   al- 
lowing the  bonds  to  issue.     Citizens'   Saving  &  Loan 
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Ass'nx;.  Perry  Co.,  156  U.  S.  692,  15  Sup.  Ct.  547  ; 

note  to  Jones  t;.  City  of  Camden  (S.  C.)  51  Am.   St. 

Rep.  831,  838,  845  (s.  c.  23  S.  E.   141) ;    Portsmouth 

Sav.  Bank  v.  Village  of  Ashley  (Mich.)  52  N.  W.  74  ; 

Barnett  v.  Denison,  145  U.  S.  139,  12  Sup.  Ct.  819  ; 

Barnum  v.  Okolona,  148  U.  S.  393,  13  Sup.  Ct.  638. 

Where  completion  is  a  precedent  condition,  it  is  strictly 

enforced.     Note  to  De  Voss  v.  City  of  Richmond,  98 

Am.  Dec.  675.     But  this  is  not  a  question  between  the 

holders  of  bonds  and  the  district,  but  one  between  the 

original    parties, — the    district    and    company;     and, 

clearly,  if  the  completion  of  the  work  were  a  condition 

precedent,  the  issue  of  the  bonds  could  be  restrained, 

so  they  could  not  involve  the  district  with   innocent 

purchasers.     Ravenswood,  S.  &  G.  Ry.  Co.  v.  Town 

of  Ravenswood,  41  W.  Va.  732,  24  S.  E.  597  ;  Jones, 

Ry.  Secur.  §§  267,  268:  Steines  v.  Franklin  Co.,  8 

Am.  Rep.  87  ;  Belo  v.  Commissioners,  76  N.  C.  489. 

See  note  to  De  Voss  v.  City  of  Richmond,  98  Am.  Dec. 

^,  and  to  Jones  v.  City  of  Camden  (S.  C.)  51  Am. 

^t.  Rep.  822  (s.  c.  23  S.  E.  141),  for  full  discussion  of 

ttlUnicipal  subscriptions  and  bonds.     What  would  be 

the  effect  upon  the  bonds,  when  issued,  of  the  failure 

to  complete  the  road,    is  a  question   not   before  this 

court. 

Another  point  made  by  counsel  against  the  subscrip- 
tion is  that  chapter  39,  §  24,  Code  1891,  says  that, 
^hen  a  county  court  deems  it  desirable  for  the  county 
or  district  to  subscribe  in  aid  of  the  construction  of  a 
'^ilroad,  it  may  submit  the  question  to  a  vote  of  the 
People  ;  and  it  is  contended  that  the  order  of  submis- 
sion must  affirmatively  declare  the  fact  that  the  court 
does  deem  it  desirable  that  the  county  or  district  should 
subscribe,  and  that  this  order  does  not  do  so.     It  would 
seem  to  be  technical,  to  an  extreme,  to  nullify  a  sub- 
scription for  this  cause.     The  very  order  submitting 
the  question  imports  that  the  court  deems  it  desirable 
that  the  subscription  be  made  ;    at  least,  that  it  is  a 
proper  case  for  the  submission  of  the  matter  to  the 
Popular  decision,  which  is  all  I  think  the  clause  means. 
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If  it  did  not  regard  it  a  proper  instance  for  submission 
to  a  vote,  it  would  not  submit  it,  we  may  assume. 
That  order  alone  implies  that  the  court  has  passed  on 
the  fact  that  it  deemed  it  desirable  to  aid  the  public 
work.  It  implies  that  the  court  has  taken  that  matter 
into  consideration,  ascertained  the  facts,  and  decided 
that  a  proper  case  existed  for  the  submission  of  the 
subscription  to  the  people.  Does  the  statute  say  it 
must  in  words  so  declare  ?  Not  at  all.  That  lies  be- 
hind its  judg-ment ;  that  is,  behind  its  order  for  a  vote. 
As  well  say  that  a  court  in  ordinary  cases  must  find  all 
facts  preliminary  to  final  judgment,  and  state  them  in 
detail  as  reasons  for  its  judgment. 

Another  point  made  against  the  subscription  is  that 
the  proposition,  as  submitted  to  a  vote,  contained   no 
provision  for  a  sinking  fund.     The  constitution,  in  arti- 
cle 10,  §  8,  allows  a  county,  school  district, 
f mwbo^folr* "      ^^  municipal  corporation  to  become  indebted 

to  a  certain  extent,  but  provides  that  it  shall 
not  do  so  **  without,  at  the  same  time,  providing  for  the 
collection  of  a  direct  annual  tax  sufficient  to  pay  an- 
nually the  interest  on  such  debt  and  the  principal 
thereof,  within  and  not  exceeding  thirty-four  years  ; 
provided,  that  no  debt  shall  be  contracted  under  this 
section,  unless  all  questions  connected  with  the  same 
shall  have  been  first  submitted  to  a  vote  of  the  people, 
and  have  received  three-fifths  of  all  the  votes  cast  for  and 
against  the  same."  The  first  provision  quoted  is  said 
to  require  the  creation  of  a  sinking  fund  for  the  dis- 
charge of  the  debt  created  by  the  subscription  within 
a  period  correspondent  with  the  pay  day  of  the  bonds. 
Assuming  such  to  be  its  construction,  the  legislature 
has  enacted  in  section  59,  c.  54,  Code  1891,  that  at  the 
time  the  annual  levy  of  any  such  county,  city,  town,  or 
village  is  laid,  there  shall  be  a  tax  levied  to  pay  the 
annual  interest  of  the  bonds,  and  to  create  a  sinking 
fund  to  pay  the  principal  when  due.  This  is  the  only 
statute  law  to  execute  the  clause  of  the  constitution  in 
hand.  It  was  within  the  power  of  the  legislature  to 
make  regulation  herein.     The  question  then  comes  up, 
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when  must  provision  be  made  for  such  sinking'  fund  ? 

Of  course,  the  actual  creation  of  it  cannot  be  ordered 

at  the  date  of  the  order  submitting*  the  subscription  to 

the  people,  since  there  is  no  debt  at  that  date.     The 

constitution  uses  the  words  "at  the  same  time"  ;  that 

is,  at  the  date  when  an  actual  debt  is  incurred  binding* 

the  subscribing"  body.     The  statute  says  '*at  the  time 

of  the  annual  levy,"  meaning*  at  the  levy  term  after  the 

^tual  incurrence  of  such  a  debt.     No  debt  exists  from 

Jhe  order   submitting*   the  subscription  to  vote,   none 

*''om  even  the  vote  sanctioning*  the  subscription,   nor 

^^^n   a  declaration  of  the  result  of  the  vote   by  the 

,  ^Unty  court.     No  debt  exists  until  the  court  shall  by 

^ts  agent  make  under  its  order  an  actual  subscription. 

fjntil  then  the  court  may  recede  from  the  proposition. 

XTtitil  then   there  is  no  contract.     Section  2,   List  v. 

Wheeling,  7  W.  Va.  501  ;  15  Am.  &  Eng.  Enc.  Law, 

1259.      In  this  instance,  as  the  bonds  were  not  to  be 

delivered  until  work  of  construction   had   been  done, 

^hich  mig"ht  never  be  done,  until  then  there  could  be 

^P  delivery  or  debt  in   existence,  and  until  then   no 

S'nking*  fund  could  be  actually  established. 

I  have  just  stated  when  the  creation  of  the  sinking- 
fund  ought  to  be  made,  though  I  think  it  can  be  made 
l9-ter,  if  not  then  made  ;  but  this  does  not  meet  the 
^^jection  made  by  counsel,  I  concede,  because,  while 
^he  actual  creation  of  the  sinking  fund  need  not  be 
^9de  until  the  actual  legal  existence  of  the  debt,  yet  it 
^^n  be  outlined  as  an  element  in  the  order  proposing 
*he  subscription  ;  and  the  question  comes  up  whether 
^^  Qo  that  order  must  outline  a  proposed  sinking  fund 
^  3.  matter  to  be  approved  by  the  people  as  an  integral 
^leux^nt  of  the  subscription,  to  meet  that  clause  of  the 
^institution  which  requires  that  all  questions  connected 
^*^h  the  incurrence  of  the  debt  shall  be  submitted  to 
J. ^  popular  vote.  I  do  not  think  it  an  essential  or  in- 
^^^pensable  part  of  the  order  of  submission.  It  relates 
^  ^he  payment,  rather  than  the  incurrence,  of  the  debt, 
^^d  is  designed  for  the  benefit  of  the  bondholder,  as  an 
^tual  provision  and  guaranty  of  payment.     It  is  not 
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essential  for  the  voters,  because  the  law  and  the  order 
of  the  court  tell  them  that  payment  is  to  be  made  in 
bonds  bearing*  a  certain  interest,  payable  at  a  certain 
time;  and  it  is  not  essential,  perhaps  not  practica- 
ble, to  tell  them  in  advance  just  how  much  is  to  be 
raised  per  year,  or  what  rate  of  tax  is  to  be  imposed 
per  year,  to  meet  interest  and  principal.  Such  detail  is 
not  meant  by  the  constitution.  They  are  told  what 
debt  is  to  be  incurred,  its  amount,  its  interest,  that  it  is 
to  be  paid  in  bonds,  and  the  day  of  their  payment,  all 
the  features  of  the  obligation  to  be  imposed  on  them, 
and  it  is  the  questions  or  matters  entering"  into  the  bur- 
den they  will  assume  that 'are  meant  by  the  constitution 
when  it  says  all  questions  touching"  the  incurrence  of 
the  debt  shall  be  voted  upon  ;  for  the  very  lang-uag-e  of 
the  constitution  warrants  us  in  saying*  that  they  are 
questions  pertinent  to  the  creation  of  the  debt  that  are 
here  referred  to,  not  such  details  of  its  payment  as  the 
outlining"  of  a  sinking"  fund.  That  is  a  mere  provision 
for  payment  after  the  creation  of  the  debt,  and  is  left 
to  the  county  court's  later  action.  The  people  have 
authorized  the  court  to  g"o  on  and  incur  the  debt,  and 
of  course,  as  a  consequence,  leave  to  it  the  establish- 
ment of  a  sinking"  fund  as  a  means  to  an  end  authorized ; 
that  is,  the  payment  of  such  debt. 

Counsel  makes  the  point  that,  while  the  order  of  the 

court  submitting  the  subscription  to  a  vote 
J»wic  8iWrip.  prescribes  that  it  is  to  be  paid  in  bonds,  yet 
ParaeDt-BoDdi-  a  later  order  authorizing"  the  subscription  to 
iiuuctiM.  be  made  does  not  specify  that  it  is  payable 

in  bonds,  but  both  orders  are  to  be  read  to- 
g"ether,  and  one  in  terms  says,  as  does  the  statute,  that 
it  shall  be  paid  in  bonds,  and  the  later  order  speaks 
of  bonds  and  their  delivery,  and  thus,  in  eflFect,  says 
so  ;  and,  besides,  the  written  subscription  by  J.  fi. 
Jackson,  ag-ent  of  the  court  to  make  the  subscription, 
makes  it  upon  the  terms  and  conditions  in  said  orders 
stated,  and  it  incorporates  in  the  written  subscription, 
as  part  of  it,  the  order  of  May  6,  18%,  which  in  terms 
makes  it  payable  in  bonds.     Therefore  we  reach   the 
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conclusion  that  said  subscription  is  not  unconstitutional 
or  void,  but  valid. 

Another  question  remains  to  be  disposed  of.     It  is 
^his  :     The  order  of  the  county  court  of  May  6,   1896, 
submitting  to  a  vote  the  question  whether  the  subscrip- 
*>on  should  be  made,  declared  that  a  conditional  sub- 
^^ription  should  be  made  on  these  conditions,  as  con- 
^^ions    precedent;     that  is   to  say,    that  before   the 
^bscription    should    take    effect,    or    any    bonds   be 
<lelivered  or  money  paid,  the  railroad  company  must 
construct  its  road,  ready  for  rolling"  stock,  from  a  point 
at  or  near  the  Ohio  river,  by  a  certain  route,  for  a  dis- 
tance of  seven  miles,  when  one-half  the  bonds  were  to 
t>e  delivered  to  the  company,  and  the  other  half  on  such 
construction  to  the  Wood  county  line,  a  further  dis- 
^nce  of  seven  miles,  and  also  locate  and  construct  its 
^^pots  and  general  offices  in  Parkersburg",  and  its  shops 
^n  or  adjacent  to  that  city.     It  further  declared  that,  if 
^here  should  be  failure  to  construct  the  road  for  three 
years  from  the  election,  then  the  subscription  should 
^  Void.     The  county  court,  in  its  order  of  9th  June, 
1896,    incorporated   those   conditions,    but    inserted   a 
^lause  to  the  effect  that  as  it  had  been  suggested  that 
^he  bonds  could  at  once  be  negotiated  to  the  governor 
^^  the  state,  at  par,  for  state  purposes,  such  conditions 
should  in  such  event  be  modified  so  as  to  permit  the 
^^nt  of  the  court  to  convert  them  into  money,  to  be 
Pl3.ced  with  the  county  treasurer  as  a  special  railroad 
^^^d  to  the  credit  of  the  count)"  court,  to  be  paid  to  the 
^pmpany  according  to  the  terms  of  the  subscription,  in 
^\eu  Qf  bonds.     For  reasons  very   apparent,  this  pro- 
^^sjoti,  not  present  in  the  proposition  for  subscription 
^tifi^d  by  the  people,  but  first  known  in  this  subse- 
^^^^nt  order,  is  a  departure  in  material  respects  from 
^he  proposition  submitted  to  the  people.     They  never 
^^sented  to  what  this  clause  calls  for.     Not  a  particle 
?5;^ork  of  construction  had  been  done  on  the  railroad. 
,   The   time,  terms,    and   conditions  of  municipal  aid 
^  ^ds   depend   wholly  oil  the   consent  of  the  voters. 
^ch  conditions  cannot  be  changed.''     This  is  stated 
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as  law  in  Judge  Dent's  opinion  in  Ravenswood,  S.  & 
G.  Ry.  Co.  V.  Town  of  Ravenswood,  41  W.  Va.  736, 
24  S.  E.  597.  See,  also.  Citizens'  Saving-  &  Loan 
Ass'nz;.  Perry  Co.,  156  U.  S.  692,  15  Sup.  Ct.  547. 
Whatever  mig-ht  be  the  rig*hts  of  the  state,  or  anyone 
else,  had  these  bonds  been  issued  under  this  amend- 
ment,— ^a  question  not  before  us, — it  is  plain  that  their 
issue  under  it  could  be  enjoined,  because  it  would 
increase  the  burden  on  the  taxpayers  beyond  what  was 
contemplated  by  their  vote,  since  they  provided  that 
the  bonds  should  not  be  delivered  until  the  road  should 
be  built,  and  as  a  consequence  they  would  date  and 
bear  interest  only  from  actual  delivery.  But  this  pre- 
mature issue,  if  not  void,  would  bind  them  to  interest 
from  a  prior  date,  and  it  would  place  the  public  in 
dang-er  of  paying"  the  bonds,  whereas,  if  there  should 
be  failure  to  construct  the  road  and  depot  and  shops  as 
stipulated,  the  bonds  would  not  be  delivered,  and  rto 
debt  created.  It  is  true,  this  clause  in  the  court  order 
allowing"  immediate  sale  of  the  bonds  did  not  allow  the 
railroad  company  to  have  the  money  until  it  complied 
with  the  terms  of  the  subscription ;  but  it  created  a 
bonded  debt,  drawing"  interest,  before  a  spade  had  been 
put  in  the  ground  in  the  work  of  construction,  whereas, 
the  contract  was  for  delivery  of  bonds  after  certain 
work  done,  bearing  interest  from  then,  and  a  sale  pre- 
maturely created  a  debt,  when  it  might  be  that  none 
would  ever  arise  if  the  conditions  of  the  vote  be  fol- 
lowed. That  vote  was  to  deliver  the  bonds  to  the 
com  pan  N'^  to  pay  subscription,  in  certain  events,  not  to 
sell  them  and  put  the  money  in  the  treasury,  to  bear  no 
interest  to  offset  interest  on  the  bonds,  or  be  lost  by 
embezzlement,  misappropriation  from  its  proper  pur- 
pose, or  other  chance  of  time.  .  The  statute,  the  only 
chart  of  procedure  in  such  case,  provides  no  right  to 
sell  the  bonds,  but  negatives  it,  by  commanding  that 
they  shall  be  delivered  to  the  company  in  payment  of 
subscription.  True,  the  answers  allege  that  when 
this  suit  was  brought  there  was  no  intention  on  the 
part  of  the  governor  or  the  board  of  the  irreducible 
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school  fund  or  the  county  court  to  sell  the  bonds  for 
the  benefit  of  that  fund,  and  that  all  negotiation  look-  . 
ingf  to  such  sale  of  the  bonds  had  been  abandoned,  and 
that  that  provision  of  the  order  was  no  longer  intended 
to  be  carried  out.  This  is,  however,  new  matter  denied 
by  replication,  and  not  proven.  And  there  stands  the 
order  of  the  court  allowing  a  sale  to  the  governor  for 
the  school  fund,  or  to  any  one  else,  yet  in  force,  liable 
to  be  carried  out  at  any  time.  The  answer  of  the 
county  court  is  no  repeal  of  it,  nor  an  estoppel  against 
its  execution.  At  the  date  of  the  institution  of  this 
suit,  before  the  answer  announced  the  abandonment  of 
that  clause  in  the  order,  there  it  stood,  unwarranted 
by  law,  and  fraught  with  danger.  These  public  sub- 
scriptions creating  heavy  indebtedness,  while  often 
conducive  to  public  interest,  in  the  promotion  of  inter- 
nal improvements,  are  often  of  doubtful  expediency ; 
and  the  courts  must  be  careful  in  rigidly  observing  the 
safeguards  of  the  law  relating  to  them,  and  the  condi- 
tions and  limitations  fixed  by  the  people.  The  bill  did 
not  pray  a  limited    injunction   against  the 

premature  negotiation  of  these  bonds  only,  fi™JrtioB-'*** 
but,  resting  on  the  theory  that  the  subscrip-  lodwcation. 
tion  w^as  in  toto  void,  prayed  for  a  total 
injunction  against  the  consummation  of  the  subscription 
by  the  issuance  of  any  bonds  under  it,  and  that  the 
orders  of  the  county  court  relating  to  it  and  the  act  of 
subscription,  be  decreed  void  ;  and  an  injunction,  as  so 
prayed,  was  allowed,  and  a  motion  to  dissolve  it  was 
wholly  overruled.  That  injunction  was  erroneous, 
because  too  broad.  It  should  have  been  limited  to  the 
restraint  of  the  execution  of  the  clause  of  the  county 
court  order  allowing  the  immediate  sale  of  the  bonds, 
and,  when  the  court  passed  on  the  motion  to  dissolve, 
it  should    have  modified  the   injunction.     Bettman  v. 

Harness,  26  S.  E.  271,  42  W.  Va.  .     Some  cases 

hold  an  excessive  injunction  void  ;  but,  as  the  facts  of 
the  bill  entitle  the  plaintiflFs  to  such  limited  injunction 
under  the  prayer  for  general  relief,  we  will  not  turn 
them  out  of  court  only  to  come   back   for  a  limited 

7  (N.  s.)  A.  &  E.  R.  Cas.— 18 
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injunction,  but  will  reverse  the  order  wholly  overrul- 
ing the  motion  to  dissolve,  and  will  modify  the  injunc- 
tion so  that  it  shall  enjoin  any  sale  of  said  bonds  under 
the  clause* inserted  in  the  order  of  the  county  court  of 
the  9th  day  of  July,  1896,  allowing-  the  immediate  sale 
of  said  bonds,  and  perpetuating"  such  limited  injunction, 
and  dissolving  the  injunction  as  awarded  by  the  circuit 
judge,  and  dismissing  the  bill  as  to  all  further  purposes. 


.  Consolidated  City  &  C.  P.  Ry.  Co. 

Carlson. 

{Supreme  Court  of  Kansas,  April  lo,  fSg^.) 

Street  Railways — Injury  to  Child  at  Crossing — Negligence. — The 
court  will  not  declare,  as  a  matter  of  law,  that  amotoueer  incharg-e 
of  a  car  on  an  electric  street  railway,  who  propels  it  at  the  rate  of 
about  12  miles  an  hour  over  a  street  crossing*  adjacent  to  a  larg-e 
public-school  building-,  when  the  street  is  filled  with  children  just 
leaving  school,  who  fails  to  ring-  the  bell  nearer  to  the  crossin^^f  than 
150  feet,  and  who  neglects  to  keep  watch  of  the  track  ahead  of  him, 
is  not  guilty  of  g-ross  and  wanton  negligence. 

Sanne — Contributory  Negligence. — Nor  will  the  court  declare,  as  a 
matter  of  law,  that  a  boy  10  years  old,  who  crosses  a  street-car  track 
in  a  crowd  of  school  children  just  released  from  school,  is  culpably 
neglig-ent  because  he  fails  to  see  a  street  car  coming-  towards  him, 
at  a  high  rate  of  speed,  without  the  ringing  of  any  bell  or  other 
warning. 

Care  to  be  Exercised  by  Child — Question  for  Jury. — It  is  for  the 
jury  to  determine  what  degree  of  care  and  prudence  may  be  reason- 
ably exacted  of  a  child  of  tender  years,  from  all  the  evidence  as  to 
his  capacity,  and  the  facts  of  the  case  on  trial. 

(Syllabus  by  the  Court.) 

Error    from    Wyandotte     county    district     court. 
Affirmed, 

Miller  &   Morris   and   Pratt ^  Dana  &  Blacky   for 
plaintiff  in  error. 

McGreWy  Watso?i  dr  Watson,  for  defendant  in  error. 

Allen,  J.  1.  This  action  was  brought  by  John  Carl- 
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son,  as  administrator  of  the  estate  of  Victor  Carlson,  de- 
ceased, against  the  Consolidated  City  &  Chel-         ^^  ^^^ 
sea  Park  Railway  Company,  a  corporation 
operating-  a  street  railway,  to  recover  damag-es  for  neg-li- 
fently  causing  the  death  of  said  Victor  Carlson.     The 
trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff 
for  $4,134.     The  place  where  the  injury  was  inflicted 
^3,s  at  the  intersection  of  Shawnee  and  Fifth  streets. 
■'^^he  defendant's  road  was  operated  by  electricity,  and 
the  car  which  struck  Victor  Carlson  was  passing  east 
^^    the  south  track  of   the  line  of  road  on  Shawnee 
street,  which  runs  east  and  west.     There  was  a  large 
Piiblic-school  building  on  the  south  side  of  Shawnee 
sad  west  side  of  Fifth  streets,  which  Victor  Carlson,  a 
^y  lacking  one  day  of  10  years  of  age,  was  attending. 
Soon  after  the  close  of  school  on  the  5th  of  February, 
1892,  and  as  the  children  were  crossing  the  streets, 
gfoingr  in  various  directions,  a  car  on  the  defendant's 
road,  going  at  the  rate  of  10  or  12  miles  an  hour,  struck 
^his  boy,  and  injured  him  so  that  he  died  in  a  few  hours 
thereafter.     At  the  conclusion  of  the  plaintiff's  testi- 
^^^J^f   a    demurrer    thereto   was    interposed    by   the 
defendant.     It  is  now  argued  that  there  was 
^Q  proof  of  culpable  negligence  on  the  part  KjUttJcIiiyit 
^^  the  defendant,  and  that  the  deceased  neg-  J'JJjf"^"'*'^"' 
^^gently  caused  his  own  death,  by  attempting 
^  Cross  the  track  immediately  in  front  of  the  moving 
^3.r.     It  is  urged  that  the  boy  went  suddenly  upon  the 
track  as  the  car  was  approaching,  that  the  motoneer  had 
?Q  reason  to  anticipate  that  he  would  do  so,  that  there 
^s  no  proof  that  the  speed  at  which  the  car  was  moving 
^^  unlawful,  and  that  the  injury  resulted  solely  from 
^bc  carelessness  of  the  deceased.     The  jury  found,  in 
^Qswer  to  a  special  question,  that  the  defendant  was 
Ruilty  of  gross  negligence.     There  is  evidence  in  the 
^^cord  supporting  this  finding.     The  operation  of  cars 
?^  3.  street  railway  must  be  with  reference  to  other 
t^^^ful  uses  that  are  made  of  the  street.     The  children 
^  a  right  to  leave  the  school  building,  and  cross  the 
^^et  on  which  the  car  tracks  were  located,  in  going 
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to  their  homes.  It  appears  that  a  large  number  of 
children  were  in  the  street  at  the  time  this  car  came 
along".  While  most  of  them  were  not  standing-  on  the 
track  for  any  length  of  time,  they  were  crossing-  and 
re-crossing, — some  of  them  playing;  and  one  girl,  in 
particular,  was  standing  on  one  of  the  rails  at  about  the 
time  this  boy  was  struck.  A  motoneer  in  charge  of  a 
street  car  may  not  lawfully  propel  it  into  a  crowd  of 
children — or  of  grown  people,  either — ^at  such  rate  of 
speed  as  to  seriously  endanger  persons  on  or  about  the 
track.  It  would  be  difficult  to  conceive  a  more  reckless 
act  than  that  of  driving  a  street  car  at  the  rate  of  12 
miles  an  hour  into  a  swarm  of  school  children  just  as 
they  are  leaving  school.  This  would  be  so  even  if  the 
bell  were  continuously  sounded.  In  this  case  it  appears 
that  the  bell  was  rung  at  the  alley,  about  150  feet  away 
from  the  boy ;  but  several  of  the  children,  who  were 
near  him,  testified  that  they  did  not  hear  it.  There  is 
also  testimony  tending  to  show  that  the  motoneer  was 
not  keeping  watch  of  the  track  in  front  of  him,  but 
that  his  attention  appeared  to  be  directed  to  one  side. 
All  these  circumstances,  taken  together,  were  ample 
to  warrant  the  jury  in  finding  that  he  was  guilty  of 
gross  negligence  amounting  to  wantonness.  There  was 
evidence  tending  to  show  some  negligence  on  the  part 
of  the  boy.  It  is  probable  that,  had  he  watched  for 
cars,  he  might  have  seen  this  one.  But  we  are  not  pre- 
pared to  say,  as  a  matter  of  law,  that  when  in  a  crowd, 

playing  with  other  children  in  a  manner 
torj^s^gngewe.'    qiiite  natural  after  the  day's  confinement  in 

a  schoolroom,  he  was  bound  to  watch  for  a 
car  driven  as  recklessly  as  this  one  appears  to  have 
been.  He  had  a  right  to  rely  on  the  exercise  of  some 
degree  of  care  in  the  operation  of  cars  on  the  track  ; 
and  the  court  properly  submitted  to  the  jury  the  ques- 
tion whether,  under  the  circumstances,  he  was  guilty 
of  culpable  negligence.  The  special  findings  of  fact 
are  not  inconsistent  with  the  general  verdict,  but,  so 
far  as  they  go,  uphold  it. 

2.  Complaint  is  made  of  various  instructions.    In  the 
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third  the  jury  were  told,  among-  other  thing's,  that  they 
ttiig-ht  consider  '*the  speed  at  which  said  car 
vvas  running"  at  the  time,  what  the  person  in  ^l^******"'- 
cnarg-e  or  said  car  was  engag-ed  in  doing*  at  qieitun  ftr  jiry. 
the  time,  the  age  and  discretion  of  said  par- 
ties,   and  all  other  facts  disclosed  by  the  evidence." 
This  is  criticised  by  counsel,  who  ask,   '*With  no  other 
evidence  before  them,  how  could  the  jury  determine 
that   any  particular  speed  was  neg-lig-ence  on  the  part 
^i    the  defendant  at  the  time  of   the  accident?"      It 
^vas    within  the  province  of   the  jury  to  consider  the 
si>eed  at  which  the  car  was  moving,  as  one  of  the  cir- 
cumstances in  the  case  bearing  on  the  question  of  neg*li- 
gence.     It  was  not  necessary  that  any  witness  should 
have  expressed  an  opinion  that  the  speed  was  excessive, 
tior  was  it  incumbent  on  the  plaintiff  to  show  any  ordi- 
^nce,  rule,  or  regulation  prescribing  a  less  rate  of  speed. 
Whether  it  was   proper,  under  the  circumstances,  to 
allow  the  car  to  run  so  fast,  was  a  matter  within  the 
'^gitimate  province  of  the  jury  to  determine.     Though 
^ouusel  is  very  emphatic  in  condemning  that  part  of  the 
instruction  which  informs  the  jury  they  may  consider 
^hat  the  person  in  charge  of  the  car  was  engaged  in  at 
^e  time,  we  see  nothing  whatever  objectionable  in  it. 
That,    also,    was   a   circumstance   in   the  case.     The 
grossest  conceivable  negligence  might  exist  merely  from 
^^glect  of  his  proper  duties  by  the  motoneer  while  in- 
^ot  on  something  entirely  foreign  to  his  duties.     The 
concluding  clause  of  this  instruction  reads  as  follows  : 
^  minor  who  has  not  arrived  at  the  years  of  discre- 
tion and  judgment  cannot  be  held  to  as  high  degree  of 
JJ^re  and  prudence  as  a  person  of  mature  judgment  and 
uiscretion,  and  should  be  required  to  exercise  a  degree 
^^  prudence  and  care  commensurate  w^ith  his  or  her 
f^^l  knowledge,  and  experience."     Language  of  simi- 
ft^  *^port  occurs  in  other  instructions.     In  answer  to 
*°.^   seventh  question  submitted,  the  jury  found  that 
.    *ctor  Carlson  w^as  of  sufficient  age  and  knowledge  to 
tiow  the  danger  of  placing  himself  on  the  track  in 
'"Out  of  the  car.     It  is  contended  that  it  was  error  for 
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the  court  to  submit  this  question  to  the  jury ;  that  it 
should  have  been  determined,  as  a  matter  of  law, 
whether  the  boy  was  of  such  age  as  to  be  responsible 
for  his  conduct.  We  know  of  no  precise  age  at  which 
a  child  may  be  said,  as  a  matter  of  law,  to  have  acquired 
such  knowledge  and  discretion  as  to  be  fully  account- 
able for  all  his  acts.  As  a  matter  of  fact,  we  know 
that  there  is  great  difference  in  the  capacity  of  different 
children  at  the  same  age,  owing  as  well  to  differences 
in  education  and  surroundings  as  to  natural  capacity. 
The  determination  of  the  question  as  to  the  capacity  of 
a  particular  child  at  a  particular  time  to  exercise  care  in 
avoiding  a  particular  danger  is  one  of  fact,  falling 
within  the  province  of  the  jury  to  determine.  Brown 
V.  Sherer  (Mass.)  29  N.  E.  50.  It  was  held  in  the  case 
of  Railway  Co.  v.  Whipple,  39  Kan.  531,  18  Pac.  Rep. 
730,  that :  '*  The  rule  of  law  in  regard  to  the  negligence 
of  an  adult,  and  the  rule  in  regard  to  that  of  an  infant 
of  tender  years,  are  quite  different.  By  the  adult  there 
must  be  given  that  care  and  attention  for  his  own  pro- 
tection that  is  ordinarily  exercised  by  persons  of  intelli- 
gence and  discretion.  If  he  fails  to  give  it,  his  injury 
is  the  result  of  his  own  folly,  and  cannot  be  visited 
upon  another.  Of  an  infant  of  tender  years  less  dis- 
cretion is  required,  and  the  degree  depends  upon  his 
age  and  apparent  knowledge."  See,  also,  Avey  v. 
Railway  Co.  (Tex.  Sup.)  17  S.  W.  31 ;  Railway  Co.  v. 
Hall  (Tex.  Sup.)  19  S.  W.  121.  A  part  of  the  eighth 
instruction,  which  is  especially  criticised,  reads  as  fol- 
lows :  **  If  the  jury  find  by  a  preponderance  of  the  evi- 
dence that  the  employee  of  said  defendant  in  charge  of 
the  car  in  question  saw,  or  by  the  exercise  of  reasonable 
care  would  have  seen,  the  said  Victor  Carlson  upon  the 
track  in  front  of  such  car,  or  so  near  the  track  that  it 
was  apparent  that  said  car  could  not  pass  without 
striking  him,  in  sufficient  time  to  have  stopped  said  car 
and  avoided  a  collision  with  said  Victor  Carlson,  and 
that  said  person  in  charge  of  said  car  failed  and  neg- 
lected to  exercise  reasonable  care  and  attention,  either 
by  running  said  car  at  a  high  rate,  and  reckless  rate,  of 
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speed,  or  in  attempting-  to  stop  said  car,  but  ran  the 
sa^me  against  and  upon  said  Victor  Carlson,  and  by  rea- 
son of  such  negligence  on  the  part  of  the  person  in 
chairge  of  said  car  the  said  Victor  Carlson  was  injured, 
from  the  effects  of  which  he  died,  then  the  plaintiff 
is  entitled  to  recover  herein  all  such  damages  as  the 
e-vidence  shows  has  been  sustained  by  the  said  John 
C3-r-lson  and  Hildah  Carlson,  as  the  next  of  kin  of  said 
decieased,  by  reason  of  the  death  of  said  Victor  Carlson 
as     Hereinafter  stated.     The  fact  that  the  said  Victor 
Garrison  carelessly  put  himself  in  the  place  of  danger 
^'oi-xld  not  excuse  the  defendant  company  for  recklessly 
vvantonly  injuring  him."     In  commenting  on  this  in- 
vaction,  it  is  said  that  there  was  no  evidence  showing 
^ti3.-t  Victor  Carlson  was  so  near  the  track  that  it  was 
^P>I>arent  that  said  car  could  not  pass  without  striking 
"'^>^*^-     We  think  the  instruction  is  subject  to  criticism, 
^^^^a-use  it  confines  the  inquiry  to  the  question  whether 
tti^     motoneer  could  have  seen  that  he  was  likely  to 
^^*^i  l<e  this  particular  boy.     The  real  culpability  arises 
J^c>xxi  the  fact  that  there  were  many  children  in  prox- 
^^^^^'tjy  to  the  track,  and  it  was  incumbent  on  the  motoneer 
Jj^     look  out  for  the  safety  of  all  of  them.     If  Victor 
^^-'x^lson  was  hidden  from  the  view  of  the  motoneer  by 
otix^r  children,  his  negligence  would  not  be  less  in  pro- 
Polling  the  car  at  a  dangerous  rate  of  speed  through  the 
^r^^^d  than  if  the  boy  were  in  full  view.     The  reason- 
^  .l^ness  of  the  conduct  of  the  motoneer  is  to  be  deter- 
^V^^d,  not  alone  from  the  liability  to  inflict  injury  on 
^^^   particular  boy,  but  from  the  liability  to  hurt  others, 
^^    ^^v^ell.     Had  this  boy  been  alone  in  an  unfrequented 
K^^*^  of  the  street,  quite  a  different  ,case  would  have 
f^o^ia.  presented,  and  the  instruction  given  would  have 
q^^^ia.   more  nearly  applicable  then  to  the  case  on  trial. 
.,  *[^^^  defendant  has  no  \'alid  ground  for  complaining  of 
f     *^     instruction,  the  error  embraced  in  it  being  in  its 
^'"^^T.     The  ninth  instruction,  with  reference  to  the 
^^-^ure  of  damages,  appears  to  us  unexceptionable ; 
.     ^    ^e  cannot  say,  as  a  matter  of  law,  that  the  verdict 
o^35:cessive.     The  contention  that  it  is  a  quotient  ver- 
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diet  is  not  sustained  by  the  record.  While  the  jurors 
did  set  down  separate  sums,  add  them,  and  divide  the 
amount  by  12,  the  quotient  was  not  ag'reed  on  as  the 
verdict,  but  a  sligfhtly  larger  sum.  Several  ballots 
were  taken  after  the  figures  were  made,  and  it  was  not 
at  any  time  agreed  that  the  quotient  should  be  the  ver- 
dict. We  find  no  material  error  in  the  record,  and  the 
judgment  is  affirmed.     All  the  justices  concurring. 


McCann 
Consolidated  Traction  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey^  March  9,  iSgjJ) 

Liability  of  Master  for  Negligence  of  Servant. — If  a  servant  is  act- 
ing- in  the  execution  of  the  orders  of  his  master,  and,  by  his  neg-li- 
gence,  causes  injury  to  a  third  party,  the  master  will  be  responsi- 
ble, although  the  act  of  the  servant  was  not  necessary  for  the  proper 
performance  of  his  duty  to  his  master,  or  was  even  contrary  to  the 
orders  of  his  master. 

Street  Railways — Care  to  be  Ennployed. — Any  one  who  undertakes 
to  propel  a  street-railway  car  in  a  condition  in  which  a  reasonably 
prudent  man  would  apprehend  that  it  would  frighten  horses  is 
bound  to  employ  reasonable  means  to  prevent  injury  to  persons 
riding  or  driving  along  the  street. 

Street  Railways — Frightening  Horses — Negligence. — Where  black 
coats  were  hanging  on  a  projection  at  the  side  of  a  street  water 
sprinkler  operated  by  electricity,  by,  along,  and  on  the  tracks  of  an 
electric  street  railway,  and  the  coats,  by  waiving  to  and  fro  in  the 
wind,  or  by  operation  of  the  car  sprinkler  along  the  tracks,  frig-ht- 
ened  a  well-broken  horse  of  gentle  disposition,  and  caused  injury  to 
the  plaintiff,  who  was  thrown  from  his  carriage,  the  question 
whether  the  employees  of  the  defendant,  the  street-railway  compa- 
ny, were  in  the  exercise  of  reasonable  care  to  prevent  injury,  in 
operating  such  street-car  sprinkler,  and  the  consequent  liability  of 
the  company  for  the  injuries  to  the  plaintiff,  is  a  question  which  the 
trial  court  must  submit  to  the  jury  for  their  determination,  even 
though  it  be  that  the  coats  belonged  to  such  employees,  and  were 
by  them  hung  upon  the  projection  of  the  car.  The  car  being  in 
such  a  condition  as  to  cause  fright  to  the  horse  and  consequent  in- 
jury to  the  plaintiff,  it  became  a  question  for  the  jury  to  determine 
whether  the  defendant  company  was  negligent  in  the  performance 
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«f  its  duty  to  exercise  reasonable  care,  by  its  servants,  in  the  use  of 
the  public  street,  by  operating-  the  car  while  in  this  condition. 

Same.— gtt^r^  .*  Can  the  operation  of  a  street-railway  car,  paint- 
^  a  conspicuously  bright  and  attractive  color,  along  a  public  street, 
causing  fright  to  a  horse,  with  injury  resulting  therefrom,  consti- 
tute negligence  un  the  part  of  the  street-railway  company,  and  ren- 
der it  answerable  for  injuries  resulting  from  such  cause  ? 

(Syllabus  by  the  Court.) 

Error  to  Essex  county  circuit  court.     Reversed. 

Howard  IV.  Hayes^  for  plaintiflF  in  error. 
Joseph  Coidt,  for  defendant  in  error. 

LiPPiNCOTT,  J.     This  is  an  action  to  recover  dam- 
ages for  personal  injuries.      The  defendant  in  error 
(the  defendant  below)  operates  an  electric         ^    _, ,  . 
street'car    line   of   railway   m   the   city    or 
^'ewark.     On  the  line  of  its  street  railway,  and  on  the 
tracks  thereof,  the  defendant  company,  at  times,  for 
the  purpose  of  allaying*  dust,  operates  a  water  sprink- 
^er.     This  car  or  tank  is  propelled  by  electricity,  and 
^P^rated  and  managed  by  a  motorman  and  one  or  two 
other  employees  of  the  defendant.     It  is  a  car  upon 
which  a  larg-e  tank  of  water  is  placed.     On  Aug-ust  11, 
1895,  the  plaintiff  in  error  was  driving-  a  horse,  attached 
to  a  low  top  bug-g-y,  along*  Washington  avenue,  one  of 
the  streets  upon  which  the  car  was  being"  operated, 
when  his  horse  took  fright  at  the  car,  became  unman- 
ageable, and  turned  sharply  around,  and  threw  plaintiff 
out  of  the  buggy,  and  severely  injured  him.     At  the 
conclusion   of  the  evidence  on  the  part  of  the  plaintiff, 
the  trial  judge,  on  motion  of  defendant,  directed  a  non- 
suit. 

The  evidence  of  the  plaintiff  shows  that  the  horse 
was  a  well-broken  animal,  and  of  a  gentle  disposition, 
and  although  very  often,  both  day  and  night,  it  had 
been  driven  on  the  streets  in  the  presence  of  the  ordi- 
nary electric  cars,  had  never  before  become  frightened 
by  them.  The  plaintiff  was  driving  along  Washington 
avenue  to  the  north,  while  the  sprinkling  car  was  ap- 
proaching from  the  opposite  direction.  When  about 
25  feet  apart,    the   horse   became    frightened.       The 


i 
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plaintiff,  in  his  evidence,  says  that  the  car  was  '*an 
enormous  big  tank,  they  had  on  trial  there,  painted 
yellow."  The  evidence  also  shows  that  upon  a  pro- 
jection of  the  car,  at  or  near  the  rear  thereof,  there 
were  hanging  two  black  coats,  which,  by  the  motion 
of  the  car,  were  caused  to  swing  to  and  fro,  and  wave 
in  the  air  something  like  a^  flag.  The  plaintiff  de- 
scribes them  as  a  blanket,  which  kept  swinging  out. 
Other  witnesses  speak  of  the  objects  as  coats  hung^ 
upon  a  projection  from  the  side  of  the  car  at  the  rear 
thereof,  which,  from  the  motion  of  the  car,  swung  to 
and  fro.  An  ordinary  electric  car  was  going  in  the 
same  direction  as  the  plaintiff,  while  the  tank  car  was 
approaching  in  the  opposite  direction.  The  cars  passed 
each  other,  and,  when  the  tank  car  came  in  view,  the 
horse  stopped,  turned  sharply  around,  and  threw  the 
plaintiff  out.  The  horse,  after  so  turning  around  became 
at  once  manageable,  and  the  plaintiff  was  afterwards 
driven  home  in  the  buggy.  The  plaintiff  testifies  that 
the  swinging  coats  on  the  sprinkler  scared  the  horse. 
The  plaintiff,  with  the  horse,  on  this  same  day,  had 
passed  the  ordinary  electric  cars,  to  which  the  horse 
had  paid  no  attention.  Some  evidence  was  admitted » 
over  objection,  to  show  that  the  car  wasin  acondition, 
both  by  reason  of  the  bright  yellow  color,  and  because 
of  the  moving  coats  thereon,  calculated  to  frighten  an 
ordinary  well-broken  horse.  It  is  not  here  intended  to 
consider  the  admissibility  of  the  evidence  that  the  color 
of  the  car  was  calculated  to  frighten  horses,  and  it  is 
not  deemed  in  any  sense  to  have  been  the  cause  of  the 
accident  to  the  plaintiff  in  this  case.  Upon  this  motion 
to  nonsuit,  it  must  be  taken  as  an  indisputable  conclu- 
sion that  the  black  coats  were  hanging  on  the  projec- 
tion of  the  sprinkler,  waving  to  and  fro ;  and  whether 
the  operation  of  the  sprinkler  in  this  condition  by  the 
employees  of  the  defendant  in  charge  of  it  constituted 
negligence,  causing  the  horse  to  be  frightened,  and 
consequent  injury  to  the  plaintiff,  \vas  a  question 
which  should  have  been  submitted  to  the  jury. 

The  defendant's  right  to  use  a  sprinkler  upon   its 
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tracks  for  lawful  purposes  cantiot  be  denied.  It  has  as 
much  authority  in  law  to  use  the  sprinkler  as  it  has  to 
operate  its  ordinary  traction  cars,  but  its  use  of  the 
higfhway  in  this  manner  must  be  exercised  with  reason- 
able care,  and  thus  so  far  protect  from  injury  others 
who  are  in  the  lawful  use  of  the  street ;  and  this  rea- 
sonable care  is  as  well  applicable  to  the  condition  in 
which  the  cars  are  operated  as  to  the  mere  act  of  opera- 
tion or  propulsion  along  the  street.  If  the  sprinkler 
was  in  a  condition  calculated  to  frighten  the  horse,  and 
thus  cause  injur}',  it  certainly  became  a  question  for 
the  jury  to  determine  whether  the  defendant  had  neg- 
lected to  exercise  reasonable  care  in  this  respect  or  not. 
The  liability  for  injuries  resulting  from  horses  being 
frightened  by  unusual  sights  in  the  highway  caused 
by  a  defendant  has  been  distinctly  recognized,  and  the 
question  whether  the  defendant  was  making  a  negligent 
use  of  the  highway,  to  the  injury  of  the  plaintiff,  was 
one  which  required  that  the  learned  trial  judge  submit 
it  to  the  jury. 

There  was  a  contention  of  the  plaintiff  that  the  con- 
spicuous color  of  the  sprinkler  caused  the  fright  of  the 
horse  and   injury.     This  cause  of   liability  has  been 
suggested  in  some  cases  (Jeffrey  v.  St.  Pancreas  Ves- 
try, 63  Law  J.  Q.  B.  618)  ;  but  this  contention,  under 
the  evidence  here,  has  not  been  considered, 
because  the  trial  judge  directed  the  motion     ?iS;jVJiJ"-*** 
to  nonsuit,  upon  the  assumption  that  it  had     5i*J5„j'j|"/,,. 
/)^en   established  that  the  swaying   of   the     sm«. 
^-^ts  caused  the  fright  of  the  horse,  and 
^c^psequent  injury  to  the  plaintiff.    The  nonsuit  by  the 
trial  judge  was  based  upon  two  grounds  :     First,  that 
there  was  no  evidence  that  the  coats  were  owned  by 
^he  employees  of  the  defendant  operating  the  car  ;  and,. 
^^condly,  if  they  did   belong  to  such  employees,  still 
the  act  of  hanging  them  upon  the  projection  at  the  side 
^f  the  sprinkler  was  not  an  act  authorized  by  the  de- 
tendant  company,  nor  was  it  an  act  done  in  the  course 
?^   the  employment  of  the  servants  of  the  defendant 
^^  Operating  the  sprinkler,  and  therefore  no  liability  on 
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the  part  of  the  defendant  had  been  established.  The 
gravamen  of '  the  action  was  that  the  sprinkler  was 
being-  operated  by  the  employees  while  in  a  dang"erous 
condition  ;  that  is,  in  a  condition  calculated  to  frighten 
the  horse.  There  is  no  evidence  who  hung*  the  coats 
upon  the  projection,  but  the  fact  is  well  established 
that  they  had  been  hanging  in  this  condition  for  some 
time  previous  to  the  time  of  the  accident,  and  the  car 
was  being  operated  with  them  in  this  position.  It 
would  seem  as  if  it  was  not  material  whether  these 
coats  were  placed  there  by  the  defendant  company,  by 
its  employees,  or  by  a  stranger,  so  long  as  the  exist- 
ence of  them  in  this  position  created  a  dangerous  situa- 
tion, of  which  the  employees  of  the  defendant  had 
knowledge,  and  still  continued  to  operate  the  car.  The 
fact  is  that  they  were  upon  a  car  sprinkler  of  the  de- 
fendant company,  which  was  being  operated  by  its 
employees,  who  were  bound  to  the  exercise  of  reason- 
able care  in  its  operation,  and  thus  protect  others  from 
injury.  It  was  conceded  on  this  motion  that  a  car  with 
these  coats  swaying  upon  it  was  calculated  to  frighten 
a  well-trained  horse  of  gentle  disposition;  but,  whether 
conceded  or  not  on  this  motion  to  nonsuit,  the  fact  must 
be  considered,  and  it  certainly  remained  for  the  jury  to 
determine  whether  reasonable  care  had  been  exercised 
in  the  operation  of  the  sprinkler.  Besides,  the  master 
is  liable  for  all  incidental  acts  of  his  employees  in  the 
course  of  his  employment ;  and  if  the  coats  were  worn 
by  the  motorman  or  other  employees,  as  necessary  to 
be  worn  in  the  work  of  operation  of  the  sprinkler,  then 
the  act  of  hanging  them  upon  this  projection  was  an 
act  incidental  to  their  employment,  and  would  render 
the  company  responsible  for  such  an  act  ;  and  if  such 

an  act  created  a  dangerous  condition,  in  its 

?irruVe"E*^"~    f"^^^^''  operation,  there  is  no  known  rule  of 
ployed.  law  to  be  invoked  to  protect  the  defendant 

from  the  responsibility  for  the  injurious 
results  of  such  operation  ;  and,  generally  speaking-,  the 
defendant  company  owed  the  duty  to  the  plaintiff  to 
exercise  reasonable  care  to  keep  the  sprinkler  in  a  con- 
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dition  that  injury  should  not  arise  to  others  ;  and  if  its 
employees  used  it  when  it  was  in  a  dang'erous  condi- 
tion, or  they  themselves,  in  operating*  it,  did  that  which 
rendered  it  dangerous,  the  defendant  company  became 
liable  for  the  consequences.  Phelon  v.  Stiles,  43  Conn. 
426.  In  these  respects  the  question  for  the  jury  would 
have  been  whether  reasonable  care  had  been  exercised » 
and  it  is  this  question  which,  under  this  evidence, 
should  have  been  submitted  to  the  jury.  Comben  v. 
Stone  Co.  (N.  J.  Err.  &  App.),  36  Atl.  473,  and  cases 
cited. 

In  Mallory  v.  Griffey,  85  Pa.  St.  275,  the  questions 
whether  the  f  right  of  a  horse  was  occasioned  by  a  large 
stone  along  the  highway,  and  whether  it  was  calculated 
to  frighten  an  ordinary,  quiet,  and  well-broken  horse, 
and  whether  the  defendant  was  negligent  in  placing 
such  stone  there,  were  left  to  the  jury.  Jeffrey  v.  St. 
Pancreas  Vestry,  63  Law  J.  Q.  B.  618,  was  a  case 
where  a  steam  roller  frightened  plaintiff's  horse,  by 
puflSng  out  steam.  The  question  of  recovery  was  held 
to  have  been  properly  submitted  to  the  jury.  In  this 
latter  case,  Collin,  J.,  speaking  of  the  construction 
of  a  carriage  for  use  on  a  highway,  says  :  *'But,  on 
the  other  hand,  if  he  had  his  carriage  constructed  and 
painted  in  such  a  manner  as  to  be  very  conspicuous  in- 
deed, it  might  then  become  a  nuisance."  Liability  has 
been  established  where  a  horse  was  frightened  by  a 
plow  being  left  alongside  a  public  road  (Harris  v, 
Mobbs»  3  Exch,  Div.  268);  where  the  noise  and  appear- 
ance of  a  steam  engine  were  calculated  to  frighten 
horses  (Watkins  v.  Reddin,  2  Fost.  &  F.  629-634).  In 
Phelon  V.  Stiles,  43  Conn.  426,  the  servant,  in  deliver- 
ing bran  for  his  master,  left  several  bags  by  the  road- 
side, his  object  being  to  save  unnecessary  transporta- 
tion, and  to  give  him  time  to  attend  to  some  private 
business  of  his  own  ;  but  it  was  held  that  he  was  acting 
in  his  master's  employment,  and  that  the  latter  was 
liable  for  an  injury  caused  by  the  fright  of  a  horse 
caused  by  the  bags  of  bran.  In  Howe  v.  Young,  16 
Ind.  312,  the  plaintiff's  complaint  averred  that  his 
horse  was  frightened,  and  his  buggy  damaged,  by  the 
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defendant's  driving  his  horse  and  wagon  along"  the 
hig-hway  in  a  reckless  manner.  On  demurrer,  the  com- 
plaint was  held  g'ood.  Elliott,  Roads  &  S.  p.  624. 
The  general  rule  is  a  very  clear  one  that  the  master 
is  liable  for  anv  act  of  his  servant  done 
LiabiHtT  or  Master  within  the  scope  of  his  employment,  and  *'if 

for  Sef  llf  enee  of  .  ''.  .        .1     ^      "^         ,•  r    1  • 

jiervant.  a  Servant  IS  acting  in  the  execution  of  his 

master's  orders,  and,  by  his  negligence, 
causes  injury  to  a  third  party,  the  master  will  be 
responsible,  although  the  servant's  act  was  not  neces- 
sary for  the  proper  performance  of  his  duty  to  his 
master,  or  was  even  contrary  to  his  master's  orders." 
Smith,  Mast.  &  S.  (Blackstone's  Ed.),  p.  295,  and 
cases  cited.  The  case  of  Walton  v.  Car  Co.,  139  Mass. 
556,  2  N.  E.  101,  is  cited  as  supporting  the  trial  court 
in  this  nonsuit.  That  was  a  case  where  the  porter  of 
a  drawing-room  or  parlor  car  threw  a  package  or  bun- 
dle, containing  soiled  clothing  and  other  articles,  from 
the  train.  Arrangements  by  the  porter  had  been  pre- 
viously made  that  some  person  at  the  place  should  pick 
up  and  take  care  of  the  package  for  him.  The  packag-e 
struck  the  plaintiff,  and  injured  him.  It  was  held  that 
the  act  of  the  porter  was  not  the  act  of  the  company, 
nor  in  the  course  of  his  employment,  but  for  his  own 
convenience.  But  the  distinction  between  this  case 
and  the  one  at  bar  is  clear.  In  that  case  the  porter 
was  not  operating  a  car  in  a  dangerous  condition,  nor  a 
car  which  he  had  rendered  dangerous  by  his  act,  both 
of  which  instances  would  have  been  in  the  course  of 
his  employment ;  nor  was  his  act  incidental  to  his  em- 
ployment, but  an  act  for  his  own  convenience  solely — 
as  much  so  as  if  he  had  no  connection  whatever  with 
the  car. 

Oile  other  ground  is  urged  in  support  of  the  nonsuit, 
and  that  is  that  the  proof  of  negligence  varies  from  the 
averments  of  the  declaration  ;  but  it  is  sufficient  to  say 
that  the  rulings  of  the  trial  court  excluded  any  motion 
for  amendment  which  the  plaintiff  could  have  been 
permitted  to  make.  For  these  reasons,  I  shall  vote  to 
reverse  the  judgment  of  nonsuit. 
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Conner 

V, 

Citizens'  St.  R.  Co. 

{Supreme  Court  of  Indiana,  Dec.  17^  i8g6,) 

Recovery  for  Injury — Contributory  Negligence. — To  entitle  one  to 
recover  for  au  injury  without  showing^,  his  own  freedom  from  con- 
tributory fault,  the  injurious  act  or  omission  must  have  been  pur- 
posely and  intentionally  committed,  with  a  desig-n  to  produce  inju- 
ry, or  under  such  circumstances  as  that  its  natural  and  reasonable 
consequence  would  be  to  injure  others  of  whose  situation  the  actor 
knows. 

Same — Case  at  Bar.* — The  plaintiff,  who  was  riding-  on  a  street 
car  with  a  friend,  sig-nalled  the  driver  to  stop  and  went  with  his 
friend  on  the  platform.  His  friend  got  off  the  car  while  it  was  in 
motion,  but  plaintiff  was  waiting  for  the  car  to  stop  when  the  driver 
struck  the  mules  with  his  whip,  causing  the  plaintiff  to  fall.  There 
was  no  evidence  that  the  driver  knew  that  the  plaintiff  was  about 
to  alig-ht.  Held,  that  there  was  no  evidence  to,  support  a  charg-e  of 
willful  injury. 

Same — Instruction — ''Accident." — In  such  action  it  was  not  error 
to  give  an  instruction  that  *4f  the  plaintiff  was  injured  as  alleged 
in  his  complaint,  and  the  injury  was  accidental,  the  defendant 
would  not  be  liable,"  where  the  whole  instruction  showed  that  the 
word  ''accident"  was  used  to  mean  an  unexpected  event. 

Instructions — Negligence. — In  such  an  action  it  is  not  error  to 
instruct  the  jury  that  it  is  for  them  to  determine  whether,  under  all 
the  circumstances,  the  act  of  the  driver  amounted  to  neg-ligence,  if 
the  court  has  previously  given  them  the  legal  definition  of  negli- 
gence. 

Same — Unsought  Instruction — Omission. — An  instruction  in  such 
action  stated  that  the  highest  degree  of  care  was  required  of  such 
company,  and  that  it  was  liable  for  injury  to  a  passenger  through 
its  failure  to  exercise  such  care,  if  the  passenger  was  guilty  of  con- 
tributory negligence.  Held,  that  such  instruction  was  not  errone- 
ous in  that  it  failed  to  state  that  such  high  degree  of  care  was  not 
required  of  the  passenger  as  of  the  company,  such  additional  in- 
struction not  having  been  asked. 

Refusal  to  Give  Instructions. — Where  there  is  nothing  in  the 
record  to  show  that  the  instructions  which  appear  in  the  transcript 
as  haying  been  given  are  all  the  instructions  which  the  court  gave, 
possible  error  in  refusing  certain  instructions  will  not  be  consid- 

*Scc  notes  at  end  of  next  case. 
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ered,  as  other  instructions  may  have  been  given  which  covered  the 
points  to  which  the  instructions  desired  referred. 

Evidence — Question  as  to  Custom — Admissibility. — In  such  action 
it  was  not  error  to  overrule  an  objection  to  a  question  asked  a  wit- 
ness for  the  plaintiff  whether  it  had  ever  been  customary,  in  his 
knowledg-e,  for  street  cars  to  stop  on  curves  to  take  on  or  let  off 
passeng-ers»  on  the  g-round  that  such  question  called  for  a  conclu- 
sion rather  than  a  fact. 

Rejection  of  Admissible  Evidence — Harmless  Error. — The  rejec- 
tion of  admissible  evidence  which  could  not  have  chang-ed  the  result 
is  harmless  error. 

Same. — Where  a  question  is  rejected,  but  questions  are  subse- 
quently allowed  which  elicit  the  same  testimony  as  the  rejected 
question  would  have  elicited,  error  in  rejecting  such  iirst  question  is. 
harmless. 

Appeal  from  Marioq  county  superior  court.  A/'-- 
finned, 

T,  E,  Johnson^  for  appellant. 
Mason  &  Latta^  for  appellee. 

McCabe,  J.  The  appellant  sued  the  appellee  to  re^ 
cover  damag'es  for  personal  injuries  alleged  to  have 
been  inflicted  on  appellant  through  the  negfligfence  of 
«    »* . .  the  appellee,  as  chargfed  in  some  of  the  para- 

gfraphs  ot  the  complaint,  and  purposely  in-^ 
flicted,  as  also  chargfed  in  the  third  parag-raph  claiming- 
S12,000  damages.  The  issues  joined  were  tried  by  a 
jury,  resulting  in  a  verdict  for  the  defendant,  upon 
which  the  court  rendered  judgment,  overruling  appel- 
lant's motion  for  a  new  trial.  The  only  error  assigned 
calls  in  question  the  action  of  the  trial  court  in  over- 
ruling appellant's  motion  for  a  new  trial.  The  giving 
and  refusing  of  certain  instructions  are  specified  as 
grounds  for  the  motion  for  a  new  trial. 

The  first  instruction  complained  of  is  No.  1,  given  by 
the  court  on  its  own  motion.  It  told  the  jury  that  "  the 
complaint  in  this  case  is  in  three  paragraphs.  The 
third  paragraph,  which  charges  a  willful  injury,  is  not 
supported  by  the  evidence,  and  you  are,  therefore,  in- 
structed not  to  consider  the  third  paragraph  of  the  com- 
plaint." It  is  insisted  that  this  was  error,  because  it 
is  claimed  that  the  evidence  was  sufficient  to  warrant 
the  jury  in  drawing  the  inference  that  the  appellant's 
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injury  was  purposely  and  willfully  committed.  The 
appellant's  testimony  shows  that  he  was  a  passenger 
on  appellee's  street  car,  b^ing*  drawn  by  mules,  and  that 
he  had  paid  his  fare  and  the  fare  of  his  friend,  Mr. 
Beck, — 10  cents  ;  that  he  signaled  the  driver,  there  be- 
ing* no  conductor,  to  stop  at  a  certain  point,  where  he 
and  his  companion  desired  to  get  off ;  that  the  car 
slowed  up,  and  he  and  Mr.  Beck  went  out  onto  the 
platform  to  get  off,  and  Mr.  Beck  stepped  off,  though 
the  car  had  not  come  to  a  full  stop  ;  that, -before  appel- 
lant had  reached  the  platform.  Beck  had  got  off.  Ap- 
pellant testifies  that  he  got  himself  ready  to  step  off, 
but  the  car  did  not  come  to  a  standstill  ;  it  kept  moving 
very  slow,  though  he  thought  every  instant  it  would 
stop,  but,  instead,  the  driver  struck  the  mules,  and 
urged  it  forward  ;  and  he  said,  *'  I  lost  my  balance,  and 
fell."  There  is  no  evidence  that  the  driver  knew  that 
appellant  had  not  got  off  at  the  time  he  struck  the 
mules,  and  started  the  car  faster.  It  may  be  justly  said 
that  it  was  the  driver's  dut}'^  to  know  whether  the  pas- 
senger had  got  off  in  safety  before  starting  up  the  car 
faster.  Indeed,  it  was  his  duty  to  stop  the  car  at  the 
proper  place  long  enough  for  passengers  desiring  to  do 
so  to  alight  in  safety.  Such  failures  and  omissions, 
however,  are  nothing  more  than  negligence,  unless 
there  was  some  evidence  of  knowledge  on  the  part  of 
the  driver  at  the  time  of  striking  the  mules,  and  start- 
ing up  the  car,  that  appellant  had  not  got  off  the  car. 

The  rule  applicable  here  was  stated  by  Mitchell, 
J.,  speaking  for  the  court,  in  Gregory  v.  Railroad  Co., 
112  Ind.,  at  page  387  :  *'  As  a  rule  of  evidence,  the  pre- 
sumption that  every  pers^on  intends  the  natural  and 
probable  consequence  of  his  wrongful  or  unlawful  acts 
applies  as  well  in  civil  as  in  criminal  cases  ;  hence  the 
unlawful  intent  may  be  shown  by  direct  evidence,  or  it 
may  be  inferred  from  conduct  which  shows  a  reckless 
disregard  of  consequences,  and  a  willingness  to  inflict 
injury,  by  purposely  and  voluntarily  doing  an  act  with 
knowledge  that  some  one  is  unconsciously  or  unavoid- 
ably in  a  situation  to  be  injured  thereby.     An  act  which 

7  (N.  S.)  A.  &  E.  R.  Cas.— 19 
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in  itself  might  be  lawful  becomes  unlawful  when  done 
in  a  manner  or  under  circumstances  which  charge  the 
actor  with  knowledge  that  it  will  result  in  injury  to 
some  one.  [Citing  Palmer  v.  Railroad  Co.,  112  Ind. 
250  ;  Railway  Co.  vJ  Ader,  110  Ind.  376  ;  Railway  Co. 
V.  Bryan,  107  Ind.  51 ;  Stock- Yard  Co.  v.  Mann,  107 
Ind.  89  ;  Pennsylvania  Co.  v.  Smith,  98  Ind.  42.]  * 
*  *  The  right  of  the  court  to  direct  a  verdict  for  the 
defendant  in  case  the  plaintiff's  evidence,  giving  it  the 
most  favorable  construction  it  will  legitimately  bear, 
fails  to  establish  any  fact  which  constitutes  an  essential 
element  in  his  right  of  action  is  clear.  [Citing  author- 
ity.] The  rule  which  governs  in  such  cases  is  sub- 
stantially that  which  controls  where  there  is  a  demur- 
rer to  the  evidence.  If  all  the  plaintiff's  evidence,  with 
all  the  legitimate  inferences  which  a  jury  might  rea- 
sonably draw  from  it,  is  insufficient  to  sustain  a  verdict 
in  his  favor,  so  that  a  verdict  for  the  plaintiff,  if  one 
should  be  returned,  would  be  set  aside,  the  court  may- 
proper  ly  direct  a  verdict  for  the  defendant  without  sub- 
mitting the  evidence  to  the  jury."  That  is  practically 
what  the  instruction  in  question  did.  It  amounted  to 
directing  the  jury  to  find  for  the  defendant  as  to  the 
third  paragraph  of  the  complaint.  Palmer  v.  Railroad 
Co.,  112  Ind.  250,  was  a  case  where  a  deaf  person  was 
walking  on  the  railroad  track  of  the  appellee  in  that 
case,  and  his  father,  who  saw  the  passenger  train  com- 
ing behind  his  son,  ran  ahead  of  the  train,  w^aving  his 
hat  at  his  deaf  son,  and  making  signals  to  him  to  get  off" 
the  track.  But  the  deaf  son's  face  was  not  turned,  and 
he  failed  to  see  his  father  or  the  signals  or  the  train 
running  towards  him  from  the  rear.  The  train  ran 
over  and  killed  him.  The  engineer  in  charge  of  the 
engine  testified  that  he  saw  both  men,  but  did  not  see  the 
father  making  signals  to  his  son,  and  did  not  know  that 
the  son  or  the  foremost  man  was  deaf.  This  evidence  was 
not  contradicted,  the  father  testifjnng  that  he  did  not 
know  whether  the  engineer  saw  the  signals  or  not.  It  is 
there  said,  on  page  260,  112  Ind.,  that  "the  fact  that 
signals  indicating  peril  are  given  and  are  seen  by  the 
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engineer  plainly  distingfuishes  the  case  from  the  class 
of  cases  represented  by  Railroad  Co.  v.  Graham,  95 
Ind.  286.  Proceeding"  in  defiance  of  such  sig^nals  cre- 
ates the  constructive  intention  of  which  our  cases  speak, 
and  makes  the  conduct  of  the  wroug-doer  willful.  Such 
an  act  is  not  simply  neg-ligfence  ;  it  is  a  wrong-,  imply- 
ing* a  willingness  to  inflict  the  injury.  While  we  agree 
with  appellant's  counsel  upon  the  legal  proposition  as 
we  have  stated  it,  we  cannot  agree  in  their  inference  of 
fact,  for,  we  cannot  assent  to  the  conclusion  that  a  jury 
might  have  inferred  that  the  engineer  saw  the  signals 
given  by  the  father  of  the  deceased."  And  so,  here, 
we  do  not  think  that  the  jury  could  reasonably  and  logi- 
cally draw  the  conclusion  from  the  evidence  above  set 
forth  that  the  street-car  driver  knew  when  he  started 
up  the  car,  by  striking  the  mules  with  his  whip,  that 
the  appellant  had  not  yet  got  oflF  the  car,  and  was  in  a 
situation  making  it  dangerous  to  appellant  to  so  start  up 
the  car  by  striking  the  mules  with  his  whip.  To  the 
same  effect  are  Railroad  Co.  v.  Ader,  supra  ;  Railway 
Co.  V.  Bryan,  sufra  ;  Stock-Yard  Co.  v,  Mann,  siifra  ; 
Pennsylvania  Co.  v.  Smith,  supra  ;  Railroad  Co.  v. 
Willoeby,  134  Ind.  563;  Railway  Co.  v.  Hunter,  33 
Ind.  335. 

The  substance  of  the  rule  as  established  by  the  cases 
to  which  we  have  referred  is  that,  to  entitle  one  to  re- 
cover for  an  injury  without  showing  his  own  freedom 
from  contributory  fault,  the  injurious  act  or  omission 
must  have  been  purposely  and  intentionally 

committed,  with  a  design  to  produce  injury,  "JlXTib*? '"^'"' 
or  it  must  have  been  committed  under  such  i«f»genw.*'' 
circumstances  as  that  its  natural  and  reason- 
able consequence  would  be  to  produce  injury  to  others, 
the  actor  having  knowledge  of  the  situation  of  those 
others.  There  must  have  been  an  actual  or  construc- 
tive intent  to  commit  the  injury.  A  constructive  intent 
may  be  established  by  evidence  showing  a  reckless  dis- 
regard for  the  safety  of  others,  and  a  willingness  to  in- 
flict the  injury  complained  of.     Such  action  is  willful- 
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ness.  But  willfulness  implies  knowledg-e  on  the  part 
of  the  actor.  Parker  v,  Pennsylvania  Co.,  134  Ind. 
673;  Evans  r.  Railway  Co.,  142  Ind.  264.  It  is  not 
necessary,  however,  to  show  the  intention,  either  actual 
or  constructive,  to  commit  the  particular  injury  which 
resulted.  It  is  enough  to  show  that  some  injury  to 
another  or  others  would  naturally  and  probably  result 
from  the  act  complained  of.  Here  the  evidence  most 
Same-Case  at  Bar  ^^^vorablc  to  appellant  shows  that  he  rang- 
'  the  bell,  sig'naling-  the  driver  to  stop  the  car 
at  a  g-iven  point ;  that  the  driver  according'ly  slowed 
up  the  car  until  it  was  g'oing*  very  slow,  so  that  Mr. 
Beck  alighted  from  the  car  without  any  difficulty  before 
the  appellant  g-ot  onto  the  platform.  There  is  no  evi- 
dence that  the  driver  knew  that  appellant  also  wished 
to  g*et  oflF,  nor  was  there  any  evidence  that  the  driver 
knew  that  appellant  paid  both  fares,  there  being*  no 
conductor  ;  and  the  10  cents,  the  two  fares,  having*  been 
put  in  the  box  provided  for  its  reception,  there  was 
nothing*  to  indicate  to  the  driver  that  both  men  wished 
to  get  off  at  the  same  place.  There  was  no  evidence  to 
show  that  the  driver  knew  that  appellant  was  out  on 
the  platform  about  to  get  off  when  he  struck  the  mules 
with  his  whip,  and  started  up  the  car.  As  before  ob- 
served, it  was  his  duty  to  know  it,  but  his  failure  to 
observe  the  appellant's  motions,  he  being  80  years  old, 
may  have  been  negligence,  but  did  not  indicate  a  will- 
ingness to  inflict  an  injury  upon  the  appellant.  There 
could  be  no  willfulness  on  the  part  of  the  driver  unless 
he  knew  the  situation  of  the  appellant  when  he  did  the 
act  complained  of.  Nor  could  the  jury  legitimately 
draw  the  inference  from  the  evidence  recited  that  he 
did  know  such  fact.  Because  it  was  his  duty  to  know 
the  fact  affords  no  just  ground  for  the  jury  to  infer 
that  he  did  know  it.  Therefore,  the  trial  court  did  not 
err  in  withdrawing  the  third  paragraph  from  the  con- 
sideration of  the  jury. 

The  next  instruction  complained  of  is  the  fourth^ 
given  by  the  court  on  its  own  motion.     The  instruction 
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is  very  long-,  and  it  is  conceded  that  it  states  the  legal 
liabilities  and  rights  of  the  respective  parties 
under  the  facts  detailed  in  the  evidence,  up  ^SJjiJlt!"*"*' 
to  the  last  or  closing  sentence,  reading  as  fol- 
lows: '*If  the  plaintiff  was  injured  as  alleged  in  his 
<:omplaint,  and  the  injury  was  accidental,  the  defendant 
would  not  be  liable."  We  are  referred  to  Nave  v. 
Flack,  90  Ind.  205,  as  authority  holding  such  an  in- 
struction erroneous.  That  case  involved  an  instruction 
refused  touching  the  question  of  negligence  as  applica- 
ble to  the  facts  in  that  case.  It  was  there  said :  '*  It  is 
contended  that  the  word  'accident'  qualifies  the 
instruction,  and  makes  it  correctly  express  the  law. 
We  do  not  think  so.  A  pure  accident,  where  there  is 
an  absence  of  negligence,  will  not  supply  a  cause  of 
action  ;  but,  where  the  accident  is  attributable  to  the 
negligence  of  the  defendant,  it  is  otherwise.  Shear. 
&  R.  Neg.  §  5.  The  poverty  of  language  compels  the 
use  of  words  in  different  meanings,  and  this  is  notably 
true  of  the  word  'accident.'  Strictly  speaking,  an 
accident  is  an  occurrence  to  which  human  fault  does 
not  contribute ;  but  this  is  a  restricted  meaning,  for 
accidents  are  recognized  as  occurrences  arising  from 
the  carelessness  of  men.  Browne,  Jud.  Interp.  4.  The 
use  of  the  word  '  accident'  does  not  save  the  instruction 
before  us."  There  was  enough  in  the  instruction  in 
the  case  now  before  us  preceding  the  part  we  have 
quoted  to  require  the  jury  to  find  for  the  plaintiff  if 
the  accident  was  caused  by  the  defendant's  negligence. 
In  its  popular  sense  the  term  "accident"  signifies  an 
event  or  occurrence  which  happens  unexpectedly,  from 
the  uncontrollable  operations  of  nature  exclusively,  or 
an  event  resulting  undesignedly  and  unexpectedly  from 
human  ag-ency  alone,  or  an  event  resulting  from  the 
joint  operation  of  both  of  the  foregoing  agencies.  1 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  277.  The  whole 
instruction  plainly  shows  that  it  was  in  the  latter  sense 
the  word  was  used  in  the  instruction,  and  not  in  the 
^ense  that  the  occurrence  may  have  arisen  from  the 
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carelessness  or   neg'ligfence  of  the  appellee's  driver. 
There  was  no  error  in  giving*  the  instruction. 

It  is  next  complained  that  the  fifth  instruction  given 
by  the  court  is  erroneous.  The  part  of  it  objected  to 
reads  as  follows  :  *'  It  is  for  you  to  determine  from 

the  evidence  before  you  if  the  act  charged 
i'S'iJmIm!*"       against  the  driver  has  been  established  by  a 

preponderance  of  the  testimonj*^  ;  and,  if  you 
believe  that  it  has  been  so  established,  you  will  then 
determine  if  such  act,  under  all  the  circumstances, 
amounted  to  negligence."  The  objection  urged  is  that 
the  instruction  authorized  the  jury  to  decide  a  question 
of  law.  The  converse  almost  of  the  proposition  con- 
tained in  the  above  instruction  was  held  by  this  court 
to  have  been  erroneously  given  to  the  jury  in  Pennsyl- 
vania Co.  V.  Hensil,  70  Ind.  569.  The  instruction 
there  told  the  jury  that  '*  if  you  find  from  the  evidence 
that  the  train  that  struck  the  plaintiff,  if  one  did  strike 
her,  consisted  of  two  cars  and  an  engine  ;  that  the  two 
cars  were  being  backed  over  the  street;  that  there 
w^ere  no  brakes  or  brakeman  on  the  front  car,  as  it 
passed  over  the  crossing,  and  no  one  in  advance  of  the 
cars ;  that  no  bell  was  rung  as  the  train  was  backing 
over  the  street ;  that  the  crossing  was  in  a  populous 
part  of  the  city,  and  much  frequented  by  people 
continually  passing  over  it, — then  you  should  find 
the  defendant  guilty  of  negligence."  It  is  there 
said  of  this  instruction,  at  page  575,  that  "the  facts 
enumerated  in  this  instruction  may  or  may  not  have 
constituted  negligence,  depending  upon  other  facts 
which  may  have  had  some  relation  to  the  alleged  injury 
to  the  appellee.  As  an  instruction,  it  confounded  that 
which  under  the  circumstances  only  tended  to  prove 
negligence,  with  negligence  itself.  It  assumed  to 
make  a  matter  of  law  out  of  facts  which  had  been  sub- 
mitted to  them.  The  cases  in  which  the  question  of 
negligence  can  thus  be  withdrawn  from  the  jury  are  of 
comparatively  rare  occurrence.  It  is  only  when  the 
circumstances  of  a  case  are  such  that  the  standard  of 
duty  is  fixed  and  certain,  or  where  the  measure  of  duty 


Am.  &  Eng.  STREET  RAILWAYS.  295 

R.  Cas. 

Conner  v.  Citizens'  St.  R.  Co. 

is  defined  by  law,  and  is  the  same  under  all  circum- 
stances, or  when  the  negligfence  is  so  clearly  defined 
and  palpable  that  no  verdict  could  make  it  otherwise, 
that  the  court  is  authorized  to  make  the  question  of 
negligence  one  of  law,  and  not  of  fact.  Thomp.  Neg". 
1236;  Shear.  &  R.  Neg.  §  11."  Another  instruction 
very  similar  to  the  one  above  quoted  was  held  to  have 
been  erroneously  given  to  the  jury  in  Railway  Co.  v. 
Wright,  80  Ind.  236,  where  it  was  said  :  *'Upon  the 
hypothesis  that  the  evidence  showed  the  facts  stated, 
and  no  other  facts  than  those  stated  in  the  instruction, 
the  case  was  not  such  as  to  enable  the  court  to  say  con- 
clusively, as  a  matter  of  law,  that  the  plaintiff  was 
entitled  to  recover.  It  still  remained  to  be  determined 
by  inference  from  the  facts  supposed  whether  the  de- 
fendant's servants  had  been  guilty  of  aijy  negligence 
or  want  of  care,  which  caused  the  injury  complained 
of."  To  the  same  effect  are  City  of  Franklin  v.  Bar- 
ter, 127  Ind.  448,  and  Evans  v.  Express  Co.,  122  Ind. 
362-365.  In  Hudson  v.  Houser,  123  Ind.,  at  page  320, 
it  is  said  :  "By  the  sixth  instruction  the  court  was  re- 
quested to  charge  the  jury  that,  if  the  evidence  estab- 
lished a  certain  state  of  facts,  those  facts,  standing 
alone,  did  not-  constitute  such  negligence  as  to  render 
the  appellant  liable.  This  instruction  was  properly 
refused  for  two  reasons  :  It  ignored  the  evidence  of 
other  facts,  and  was  calculated  to  mislead  the  jury.  * 
*  *  The  second  reason  is  that,  under  the  evidence  in 
the  case,  the  question  of  negligence  was  a  question  of 
fact  for  the  jury.  See  Railway  Co.  v.  Lee,  50  N.  J. 
Law,  435;  Id.,  7  Am.  St.  Rep.  798,  and  note;  Rail- 
way Co.  V,  Wright,  80  Ind.  236 ;  Ramsey  v.  Gravel- 
Road  Co.,  81  Ind.  394 ;  Town  of  Albion  v.  Hetrick,  90 
Ind.  545 ;  Car  Co.  v.  Parker,  100  Ind.  181  ;  Railway 
Co.  V.  Hedges,  118  Ind.  5;  Woolery  v.  Railway  Co., 
107  Ind.  381 ;  Railway  Co.  v.  Harrington,  82  Ind.  534." 
Under  the  rule  established  by  these  cases,  it  was  not 
error  to  direct  the  jury  to  ''determine  if  such  act  [act 
of  the  driver  established  by  the  evidence],  under  all 
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the  circumstances,  amounted  to  neglig-ence."  That 
was  the  exclusive  province  of  the  jury,  which  the  court 
had  no  right  to  invade.  The  court  had  already  prop- 
erly defined  what  it  takes  to  constitute  negligence,  w^e 
presume,  the  record  not  showing  the  contrary.  It  was 
therefore  the  exclusive  province  of  the  jury  to  deter- 
mine whether,  under  all  the  circumstances,  the  act  of 
the  driver  amounted  to  negligence,  according  to  the 
legal  definition  of  negligence  given  them  by  the  court. 
It  is  also  urged  that  the  superior  court  erred  in  the 
fourth  instruction,  already  mentioned,  in  another  par- 
ticular. In  it  the  jury  were  told  that  the 
»««je-Pn«««fct  street-car  company  was  a  common  carrier, 
obIuUo.  and  was  bound  to  the  use  of  the  highest 

degree  of  care  for  the  safety  of  passengers, 
from  the  time  they  enter  the  car  until  they  leave  it, 
and  that  such  company  was  liable  for  an  injury  to  a 
passenger  caused  by  a  failure  to  exercise  such  care, 
provided  that  such  passenger  was  not  guilty  of  any 
fault  or  negligence  on  his  part  which  contributed  to 
the  injury.  The  objection  to  the  instruction  is  that  it 
did  not  go  further,  and  tell  the  jury  that  the  care  re- 
quired of  the  passenger  in  order  to  exonerate  him  from 
contributory  negligence  was  not  of  the  same  high 
degree  required  of  the  carrier,  but  that  the  law  only 
required  of  the  passenger  ordinary  care.  The  in- 
struction was  not  erroneous  as  given,  and  would  not 
have  been  erroneous  by  the  addition  the  absence  of 
which  is  complained  of.  If  appellant  was  fearful  that 
the  jury  would  construe  the  instruction  to  mean  that 
the  same  degree  of  care  was  required  of  the  passenger 
as  is  required  of  the  carrier,  as  he  now  insists  they 
may  have  done,  then  he  should  have  asked  an  instruc- 
tion removing  the  possibility  of  mistake  in  that  respect. 
This  he  failed  to  do.  He  is  therefore  not  in  a  situation 
to  successfully  urge  that  the  court  erred  because  the 
jury  might  have  made  a  mistake,  and  misconstrued  the 
instruction. 

It  is  next  urged,  at  great  length,  that  the  superior 


Am.  &  Engr.  STREET  RAILWAYS.  297 

R.  Cas. 

Conner  v.  Citizens'  St.  R.  Co. 

court  erred  in  refusing"  to  g-ive  to  the  jury  a  series  of 
dgfht  instructions  asked  by  the  appellant. 
T^here  is  nothing-  in  the  record  to  show  that  **Brt?KMm!* 
the  instructions  that  appear  in  the  transcript 
as  having  been  given  by  the  court  are  all  the  instruc- 
tions that  the  court  gave  to  the  jury.  Por  aught  that 
appears,  the  refused  instructions  may  have  been  re- 
fused because  the  court  had  already  fully  instructed 
the  jury  upon  the  points  involved  in  the  oifered  in- 
structions. In  that  case  it  would  be  no  error  to  refuse 
them,  even  though  they  each  stated  the  law  correctly 
as  applicable  to  the  case.  We  are  bound  to  presume 
in  favor  of  the  ruling  of  the  trial  court  if  any  legal 
reason  may  have  existed  justifying  the  action  of  the 
court,  unless  that  reason  is  affirmatively  shown  by  the 
record  not  to  exist.  Railway  Co.  v.  Buck,  130  Ind. 
300;  City  of  New  Albany  v.  McCulloch,  127  Ind.  500; 
Lehman  v.  Hawks,  121  Ind,  541 ;  Musgrave  v.  State, 
133  Ind.  297  ;  Stewart  v.  State,  111  Ind.  554. 

The  sixth  ground  of  the  motion  for  a  new  trial  is 
that  the  court  erred  in  overruling  appellant's  objection 
to  a  question  on  cross-examination  of  appel- 
lant's witness,  George  Abbott,  as  follows  :  5J""*J^>te"*  _ 
**I  will  ask  you  if  there  has  ever  been  a  time  AdBiwibiiity. 
in  your  knowledge  of  street  railroading- 
when  the  company  had  a  custom  of  stopping  on  curves 
to  let  passeng-ers  g"et  off  or  on  the  cars?"  A.  *'No, 
sir;  we  would  never  stop  at  curves."  The  only  one 
of  the  objections  made  to  the  question  at  the  time  that 
is  now  urg-ed  in  appellant's  brief  is  that  a  custom  is  a 
conclusion  from  a  g'roup  of  facts ;  that  the  question 
did  not  call  for  a  fact,  but  a  conclusion.  No  authority 
is  cited  in  support  of  the  proposition  that  a  custom  or 
usage  is  not  a  fact,  but  a  conclusion,  and  we  know  of 
none.  A  custom  or  usage  is  a  fact  that  may  be  stated 
by  a  witness  in  the  first  instance,  without  stating  the 
incidents  or  instances  within  his  knowledge  by  which 
he  became  possessed  of  the  knowledge  of  the  custom, 
the  same  as  he  may  testify  to  the  general  reputation  of 
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a  witness.     1  Greenl.  Ev.  (Redf.  Ed.)  §§  129,  128  ;  Id. 
(2d  Ed.)  148-152. 

The  next  ruling*  complained  of  is  made  the  fourtfi 
ground  in  the  motion  for  a  new  trial,  namely,  over- 
ruling- appellant's  objection  to  a  question  put  to  him 
by  his  counsel,  as  follows  :  **Q.  On  Thursday  before 
you  g-ot  hurt,  when  you  rang*  the  bell,  as  stated  by 
you,  state  what  the  party  in  charg*e  of  the  car  did  in 
reference  to  slowing*  up  the  car,  if  anything."  On 
sustaining-  appellee's  objection,  appellant's  counsel 
stated  that  '*we  offer  to  prove,  in  response  to  the  ques- 
tion asked,  that  the  driver  in  charg-e  of  the  team  and 
car,  as  soon  as  the  bell  was  rung-,  slowed  up,  and 
stopped  the  car,  for  the  plaintiff  to  alig-ht  therefrom^ 
at  or  about  the  same  point  where  the  plaintiff  was 
thrown  from  the  car  on  Saturday."  This  question  had 
reference  to  the  controversy  in  the  case  whether,  by 
the  rules  of  the  company,  cars  were  allowed  to  stop  at 
all  at  the  point  where  appellant  attempted  to  g^et  off,  it 
beingf  maintained  by  the  appellee  company  that  their 
rules  did  not  permit  cars  to  stop  at  that  point.  It  is. 
the  duty  of  one  about  to  take  passag-e  on  cars  to  learn 
and  ascertain  for  himself  whether  the  rules  of  the  car- 
rier will  permit  a  stop  at  a  particular  point  where  he 
may  desire  to  g-et  off.  White  v.  Railroad  Co.,  133. 
Ind.,  at  pag-e  487,  33  N.  E.  275  ;  and  he  has  no  rig^ht 
to  rely  on  the  statement  of  a  ticket  ag-ent  selling"  him  a 
ticket  for  passag-e  on  such  road  that  the  train  will  stop 
at  a  given  point,  in  the  absence  of  any  statement  by 
such  ag-ent  that  the  rules  of  the  company  allowed  the 
train  to  stop  at  such  point.  Therefore,  the  act  of  an- 
other car  driver  of  appellee,  stopping-  a  single  time  at  a 
point  not  permitted  by  the  rules  of  the  company,  was. 
of  very  little  force,  as  ag-ainst  the  undisputed  evidence 
that  the  rules  of  the  company  as  to  such  stop  w^ere 
posted  up  in  the  car  in  printed  letters  larg*e  enoug-h  to 
be  read  by  any  one  across  the  car,  to  the  effect  that  that 
car  would  stop  only  at  the  further  crossing-,  that  beingf 
a  different  place  than  that  where  appellant  attempted 
to  get  off.     The  only  ground  on  which  it  is  claimed  by 
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appellant  that  the  evidence  ought  to  have  been  admitted 
is  that  it  would  tend  to  show  that  appellee  had  been  in 
the  habit  of  stopping"  at  that  point  to  let  passengers  off. 
Even  if  such  habit  could  have  any  effect  in  modifying 
the  clearly-established  rule  of  the  company  on  that 
point,  we  think  the  proof  of  a  single  act  of  the  company 
can  hardly  be  said  to  tend  to  establish  such  habit.  As 
was  said  by  Justice  Field  in  Insurance  Co.  v.  Foley, 
105  U.  S.  354:  **It  would  be  incorrect  to  say  that  a 
man  has  a  habit  of  anything  from  a  single  act."  See 
Lynch  V.  Bates,  139  Ind.  206.  The  word 
"habit"  IS  defined  to  be  a  fixed  or  established 
custom  ;  ordinary  course  of  conduct.  But  conceding^ 
without  deciding,  that  the  offered  evidence 
was  erroneously  excluded,  yet  in  view  of  all  Jf|!S5"*"gVidfKe- 
the  evidence,  the  result  must  have  been  the  HarmieM  Error. 
same  if  it  had  been  admitted.  It  has  often 
been  correctly  and  justly  held  by  this  court  that  the 
rejection  of  admissible  evidence,  which  could  not  have 
changed  the  result,  is  a  harmless  error.  Hanlon  v, 
Doherty,  109  Ind.  37 ;  Aufdencamp  v.  Smith,  %  Ind. 
328;  Bartlett  v.  Railway  Co.,  94  Ind.  281.  Hence  the 
error,  if  error  it  was,  to  exclude  it,  was  harmless. 

The  fifth  ground  in  the  motion  for  a  new  trial  is  sus- 
taining an  objection  to  a  certain  question  put  to  the 
witness  John  Simmons.  But,  whether  right  or  wrong, 
the  ruling  proved  harmless,  by  reason  of  the  fact  that 
other  questions  were  afterwards  put  to  the  witness  in 
better  form,  that  elicited  all  the  testimony  that  the  re- 
jected question  could  have  elicited. 

We  have  gone  over  all  the  questions  raised  and  pre- 
sented by  the  assignment  of  errors  and  appellant's 
brief,  and  find  no  available  error.  Our  labors  have 
been  unnecessarily  increased  by  the  fact  that  appellee's 
brief  is  missing  from  the  files.  The  judgment  is  af- 
firmed. 
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Bast  Omaha  St.  R.  Co. 

V. 

Godola. 

{Supreme  Court  of  Nebraska^  March  //,  iSgj,) 

Riding  on  Platform — Negligence.* — It  is  not  such  negligence  for  a 
passenger  to  stand  upon  the  platform  of  a  crowded  street  car»  while 
in  motion,  as  will  per  se  defeat  a  recovery  for  injuries  received  in 
consequence  of  the  negligence  of  the  persons  in  charge  thereof. 
Pray  v.  Railroad  Co.,  44  Neb.  167.       • 

Duty  of  Street-Railway  Company  to  Passenger. — Street-railway 
companies  are,  in  this  state,  common  carriers,  and  as  such  are 
required  to  exercise  more  than  ordinary'  skill  and  precaution  in 
order  to  insure  the  safety  of  passengers  upon  their  trains.  Spell- 
man  V,  Lincoln  Rapid-Transit  Co.,  36  Neb.  890. 

Same. — A  street-railway  company,  by  undertaking  the  transpor- 
tation of  passengers  for  hire,  assumes  towards  its  patrons  the  rela- 
tion of  a  common  carrier,  without  regard  to  the  character  of  the 
easement  possessed  by  it  in  its  right  of  way. 

Conflict  of  Laws. —  A.s  a  general  rule,  the  laws  of  sister  states  are, 
in  the  absence  of  proof  upon  the  subject,  presumed  to  be  the  same 
as  our  own. 

Case  at  Bar. — Evidence  examined,  and  held  to  sustain  the  verdict 
and  judgment  complained  of. 

(Syllabus  by  the  Court.) 

Error  to  Douglas  county  district  court.     Affirmed. 

V,  O.  SMckler,  for  plaintiff  in  error. 
Win.  F.  Gurley  and  Frank   T.  Ransom,  for  defend- 
ant in  error. 

Post,  C.  J.  The  East  Omaha  Street-Railway  Com- 
pany, hereafter  called  the  defendant,  is  engaged  in 
,.    „. ,  ^  operating  a  suburban  railway  by  means   of 

electricity,  the  initial  point  of  its  line  of 
road  being  Sherman  avenue,  near  the  eastern  boundary 
of  the  city  of  Omaha,  and  its  terminus  at  Courtland 
Beach,  between  four  and  five  miles  distant.  From 
Sherman  avenue  the  course  of  the  defendant's  track  is 

*See  notes  at  end  of  case. 
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due  east,  along-  what  is  described  as  Locust  street,  to  a 
point:  about  midway  between  the  city  and  the  Missouri 
river,  from  whence  it  extends  north  to  Courtland  Beach. 
Oa    the  6th  day  of  Aug^ust,   1893,  as  allegred  by  the 
defendant  in  error,  hereafter  called  the  plaintiff,  he  took 
passag-e  upon  one  of  defendant's  trains  at  Courtland 
B^ajch  for  Omaha,  and  the  said  defendant,  in  considera- 
tion   of   the  usual  fare  therefor,  undertook  to  safely 
carry  him  to  his  aforesaid  destination  ;  that  the  train 
wpon  which  the  plaintiff  had  taken  passage  was  greatly 
crowded,  as  the  defendant's  servants  well  knew,  yet 
notwithstanding  such  fact,  and  in  disregard  of  their 
duty  to  the  plaintiff  and  the  other  passengers  thereon, 
tlie  conductor  and  motorman  in  charge  of  said  train 
negligently  and  carelessly  caused  the  same  to  be  run 
i^to  and  upon  the  curve  of  the  defendant's  said  track  at 
Locust  street,  at  an  unusual  and  dangerous   rate  of 
^peed,   whereby  the   plaintiff  was   thrown  from    said 
\rain,  in  consequence  of  which  he  suffered  personal  in- 
juries, to  his  damage^  etc.     The  plaintiff  recovered  in 
the  district  court  upon  the  cause  of  action  stated,  and 
the  defendant  prosecutes  error.     The  allegations  of  the 
answer  will  sufficiently  appear  from  our  discussion  of 
the  questions  presented   by  the  brief  and  argument  of 
counsel  for  the  defendant. 

It  is  first  insisted  that  there  is  a  failure  of  proof  to 
sustain  the  allegation  of  negligence,  and  that  the  speed 
of  defendant's  train  at  the  time  of  the  injury  was  both 
reasonable  and  necessary,  in  view  of  the  circumstances 
of  the  case.  But,  as  said  by  counsel  for  plaintiff,  men 
in  human  affairs  judge  largely  by  results ;  and  when, 
as  is  clearly  shown  by  the  record  herein,  a  motor  train, 
crowded  inside  and  out  with  passengers,  is  run  into  a 
curve  with  such  force  as  to  toss  persons  seated  within 
to  the  opposite  side  of  the  car,  and  to  throw  others  from 
the  platform  of  the  motor  and  trailer  to  the  ground 
while  striving  to  maintain  their  positions  thereon,  a 
finding  of  negligence  fails  to  strike  the  judicial  mind 
as  either  unreasonable  or  unwarranted.  In  this  con- 
nection a  brief  reference  to  evidence  may  not  be  out  of 
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place.  Serg"eant  Whalen,  a  police  officer  of  the  city  of 
Omaha,  testified  that  he  lost  his  hold  upon  the  front 
platform  of  the  trailer,  and  was  thrown  off,  when  the 
train  sturck  the  curve.  Arthur  Creighton,  who  was 
sitting  upon  the  dashboard  of  the  trailer,  and  holdings 
with  his  right  hand  to  the  hood  of  the  car,  was,  as  he 
testified,  thrown  over  the  head  of  a  friend,  and  lit  upon 
the  ground  10  to  15  feet  distant.  Dr.  Carpenter  testi- 
fied that  as  the  train  struck  the  curve  he  saw  several 
men  flying  through  the  air,  and  was  being  thrown  off 
himself.  John  W.  Parr,  when  asked  about  w^hat 
occurred  when  the  train  reached  the  curve  at  Thir- 
teenth and  Locust  streets,  answered  :  *' I  don't  know 
what  street  it  is,  but  where  they  throwed  everybody 
off."  Philip  McLarnen  was  asked,  **  What  occurred 
when  you  got  to  that  point?"  meaning  the  curve  in 
question,  and  replied  :  *'They  went  around  that  curve 
at  a  pretty  good  hickory.  There  was  several  of  them 
took  3;  tumble ;  they  rolled  off  like  pumpkins."  Mr. 
Lloyd,  who,  with  his  wife  and  son,  was  seated  inside 
the  motor,  testified  that  he  was  thrown  to  the  opposite 
side  of  the  car,  and  that  the  passengers  were  in  a  state 
of  commotion.  There  was  evidence  tending  to  prove 
that  the  speed  of  the  train  when  it  struck  the  curve 
was  from  12  to  15  miles  an  hour.  Mr.  Gray,  the  con- 
ductor in  charge,  testified  that  he  was  running  from  7  to 
10  miles  an  hour,  and  admitted  that  it  was  unsafe  to  go 
around  the  curve  in  question  at  a  rate  of  speed  .exceed- 
ing 5  miles  an  hour.  It  is  true  the  foregoing  statements 
are  in  part  contradicted  b5'the  witnesses  for  the  defend- 
ant, but  the  evidence,  under  the  well-established  rule 
of  this  court,  is,  to  say  the  least,  quite  sufficient  to 
sustain  the  verdict  upon  the  issue  of  negligence  in  the 
operation  of  the  train.  The  plaintiff  was  not,  as  a 
matter  of  law,  guilty  of  contributory  negligence  in 
riding  upon  the  platform  of  the  motor.  Railway  Co.  v. 
Walling,  97  Pa.  St.  55;  Nolan  v.  Railroad  Co.,  87  N.  Y. 
63;  Railroad  Co.  v.  Higgs,  38  Kan.  379;  Matz  v.  Railroad 
Co.,  52  Minn.  159 ;  Geitz  v.  Railroad  Co.,  72  Wis.  307; 
Railroad  Co.  v.  Lee,  50  N.  J.  Law,  438;  Upham  v.  Rail- 
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ToadCo.,  85  Mich.  12.     It  is,  on   the  other  hand,  as 
said  in  Pray  v.  Railroad  Co.,  44  Neb.  167,  evidence  of 
neglig-ence  on  the  part  of  a  street-rail way^  company  to 
carry  passeng-ers  greatly  in  excess  of  the 
seating"  capacity  of  its  trains,  and  permitting  »«tF  ofstrfft-Baii- 
them  to  stand  upon  the  platforms  and  steps  KSeBflr*"^  * 
of  its  cars.    Again,  street-railway  companies 
are,  as  was  held  in  Spellman  v.  Transit  Co.,  36  Neb. 
^90,  and  Pray  v.  Railway  Co.,  stifra^  common  carriers, 
^nd,  as  such,  are  bound  to  exercise  more  than  ordinary 
skill  and  precaution,  in  order  to  insure  the  safety  of 
passengers  upon  their  trains. 

The  question  of  the  plaintiff's  alleged  contributory 

'^^g'ligence  was  fairly  submitted  to  the  jurjs  and  the 

finding  upon  that  issue  will  not  be  disturbed  in  this 

proceeding.     This  case  is,  upon  the  evidence  adduced, 

<^learl5'    within  the  rule  recognized  in  the 

authorities  above  cited.  The  plaintiff's  ij^Xle"'*''™ 
witnesses  agree  that  the  train  in  question 
Was  crowded  to  its  utmost  capacity,  not  only  the  space 
inside  the  cars,  but  the  platforms  of  the  motor  and 
trailer.  It  is  further  shown  that  the  defendant  was  in 
the  habit  of  permitting  passengers  to  stand  in  the  aisles, 
^nd  upon  the  platforms  of  its  cars ;  and  that  Mr. 
■^B-^arus,  who  at  the  date  named  w^as  acting  in  the 
^-^F^city  of  assistant  superintendent  or  train  dispatcher, 
}^as  present,  and  personally  gave  orders  for  the  start- 
ing" of  the  overcrowded  train.  True,  there  was  evidence 
rending  to  prove  the  presence  of  a  printed  card  notify- 
J^ST  passengers  not  to  stand  upon  the  platforms,  but 
there  was  on  the  other  hand,  evidence  that  the  card 
^boye  mentioned  was  not  posted  until  after  the  accident 
which  resulted  in  the  injury  complained  of.  It  is  also 
^^^Hed  that  the  conductor  protested  against  the  appro- 
^^J^tion  of  the  platform  by  passengers,  but  upon  that 
^.*^t:  also  the  evidence  is  conflicting,  and,  as  we  have 

j!^ »   suflBcient  to  sustain  the  verdict. 
-^   ^oxnplaint  is  made  of  the  exclusion  of  evidence  to 
'^'"^^''^   that  the  defendant's  line  of  road  is  constructed 
<^S?^   private  property.     The  purpose  of  the  evidence 

was,  if  we  understand  the  position  of  counsel, 


^« 
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to  prove  that  the  defendant  company  is  not  liable  as  a. 

common  carrier.  But  that  proposition  is. 
Dntyofstrwi-iuii.  not,  it  secms  to  us,  entitled  to  serious  con- 
vunJ^n!^^  *     sideration.     The  defendant,  by  undertakings 

to  transport  passengers  for  hire  between 
Courtland  Beach  and  the  city  of  Omaha,  assumed  the 
relation  towards  its  patrons  of  a  common  carrier,  and 
the  character  of  its  easement  in  the  right  of  way  is 
wholly  immaterial.  Vide  Bouv.  Law  Diet.  tit.  * 'Com- 
mon Carrier  "  ;  Id.  Rap.  &  L.  Law  Diet. 

The  defendant  offered  to  prove  that  the  point  where 
the  accident  occurred  is  within  the  state  of  Iowa,  and 
«-.*..  which  evidence  was,  upon  the  objection  of 

Conflict  of  Uws.         ,  ,  1     •     i  •  rr  •       ^      i  tm      t  i 

the  plaintitt,  rejected.  It  does  not  appear, 
from  pleading  or  proof,  that  the  laws  of  Iowa  recognize 
a  different  rule  of  liability  from  that  which  governs  in 
this  state,  and,  in  the  absence  of  proof  to  the  contrary, 
the  laws  of  that  state  are  presumed  to  be  the  same  as 
our  own.  Fitzgerald  v.  Construction  Co.,  41  Neb* 
374,  59  N.  W.  838. 

Exception  was  taken  to  the  exclusion  of  a  written 
report  of  the  accident  by  the  witness  Gray,  as  conduc- 
tor, made  shortly  thereafter,  and  which  was,  it  is 
claimed,  admissible  for  the  purpose  of  impeachment, 
the  execution  thereof  having  been  admitted  by  the 
witness  upon  his  cross-examination.  Our  impression 
at  the  argument  was  that  the  statement  was  admissible 
for  the  purpose  offered,  and  that  its  exclusion  was  pre- 
judicial error ;  but,  after  carefully  examining  it  in 
connection  with  the  testimony  given  by  the  witness 
named,  we  are  unable  to  perceive  any  substantial  con- 
flict therein,  and  conclude  that  the  defendant  has  no 
just  ground  of  complaint  on  account  of  the  rulingp 
assigned. 

There  are  further  assignments,  which  relate  to  the 
giving  and  refusing  of  instructions,  but,  since  the 
questions  therein  presented  have  been  noticed  in  the 
discussion  of  other  assignments,  they  do  not  require 
extended  notice  in  this  connection.  There  is  no  error 
in  the  record,  and  the  judgment  is  affirmed.     Affirmed. 
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BIDING  ON  PLATFORM  OR  STEP  OP  STREET  OAR. 

1.  Not  Contributory  Negligence /►^r  5^. 

2.  Question  for  Jury. 

3.  Circumstanpes  Constituting  Contributory  Negligence. 

4.  Room  in  Car. 

5.  No  Room  inside. 

6.  Effect  of  Published  Rules  and  Regulations. 

7.  New  York  Act  against  Ridiflg  on  Platform. 

8.  Going  to  Platform  for  Purpose  of  Leaving  Car^ 

9.  Leaving  or  Entering  Car  by  Front  Platform. 
10.  Riding  on  Car  Step. 

1.  NOT  CONTRIBUTORY  NEGLIGENCE  |Mr  i6. 

Standing  on  the  platform  of  the  car  does  not  necessarily  consti- 
tute contributory  negligence,  in  the  absence  of  special  circum- 
staaces  showing  it  to  be  such.  Augusta,  etc.,  R.  Co.  v.  Renz,  55  Ga. 
126;  Seigel  z/.  Eisen,  41  Cal.  109;  Meesel  v,  Lynn,  etc.,  R.  Co.,  8 
Allen  (Mass.)  234  ;  Hourney  v,  Brooklyn  City  R.  Co.,  7  N.  Y.  Supp. 
disaffirmed  130  N.  Y.  641 ;  Nolan  z;.. Brooklyn  City,  etc.,  R.  Co.,  87 
N.  Y.  63,  41  Am.  Rep.  345,  3  Am.  &  Eng.  R.  Cas.  463 ;  Maher  v.  Cen- 
tral Park,  etc.,  R.  Co.,  39  N.  Y.  Super.  Ct.  155;  Dickson  v.  Ridge 
Ave.  Pass.  Co.,  19  Phila.  430;  Zemp  v,  Wilmington,  etc.,  R.  Co.,  9 
Rich.  (S.  Car.)  84,  64  Am.  Dec.  763 ;  Archer  v.  Fort  Wayne,  etc.,  R. 
Co.,  87  Mich.  101,  48  Am.  &  Eng.  R.  Cas.  50 ;  Upham  v,  Detroit  City 
R.  Co.,  85  Mich.  12,  47  Am.  &  Eng.  R.  Cas.  585  ;  Burns  v,  Bellefon- 
taine  R.  Co.,  50  Mo.  139;  City  R.  Co.  v.  Lree,  34  Am.  &  Eng.  R.  Cas. 
560;  SON.  J.  h.  435. 

In  an  action  by  one  injured  while  getting  on  a  horse-car  or  stand- 
ing on  the  running  board  or  platform  seeking  a  seat,  defendant 
asked  the  court  to  instruct  the  jury,  as  a  matter  of  law,  that  if  they 
believed,  from  the  evidence,  that  plaintiff  had  no  right  to  be  where 
he  was  at  the  time  of  the  accident,  then  defendant  was  not  liable 
for  the  injury,  unless  it  was  done  willfully,  which  was  refused. 
field,  no  error,  as  it  was  obscure  and  calculated  to  confuse  the  jury, 
and  failed  to  state  any  facts  upon  which  he  had  no  right  to  be 
where  he  was  at  the  time  of  the  accident.  North  Chicago  St.  R.  Co. 
V,  Williams,  52  Am.  &  Eng.  R.  Cas.  522,  140  111.  275,  29  N.  E.  Rep. 
672;  affirming  AO  111.  App.  590. 

Struck  by  Pole  of  Following  Car.-yThe  act  of  a  passenger  in  rid- 
ing upon  the  rear  platform  of  a  crowded  street-railway  car  is  not 
contributory  negligence,  where  he  was  struck  and  injured  by  the 
pole  of  a  following  car,  although  the  accident  would  not  have  hap- 
pened except  for  his  position.  That  position  was  a  condition  but 
not  a  cause  of  the  injury  ;  and  the  court  properly  withdrew  from 
the  jury  the  question  of  contributory  negligence.  Thirteenth  &  F. 
St.  Pass.  R.  Co.  V,  Boudrou,  2  Am.  &  Eng.  R.  Cas.  30, 92  Pa.  St.  475, 
37  Am.  Rep.  707. 

Holding  to  Rail. — Plaintiff,  standing  on  the  front  platform  of  a 
crowded  car,  was  thrown  off  by  a  jolt  and  injured,  but  it  did  not  ap- 
pear whether  he  was  holding  on  to  the  iron  rail  on  the  platform  or 
not.  Held^  that  the  fact  of  plaintiff  not  proving  afl&rmatively  that 
Ijywas  so  holding  on  was  not  a  ground  for  nonsuit.  Cornish  v. 
Toronto  St.  R.  Co.,  23  W.  C.  C.  P.  355. 
It  is  not  negligence  per  se  for  one  riding  upon  the  platform  of  the 
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car  to  omit  to  take  hold  of  the  iron  bar  or  rail  to  prevent  being 
thrown  from  the  platform.  Ginna  v.  Second  Ave.  R.  Co.,  67  N.  Y. 
596,  mem.;  affirming  ^  Hun  494.  Followed  in  Lax  v.  Forty-second 
St.  &  G.  S.  F.  R.  Co.,  14  J.  &  S.  (N.  Y.)  448.  Reviewed  in  Goodrich 
V.  Pennsylvania  R.  Co.,  29  Hun  (N.  Y.)  50. 

Necessity  of  Rule  against. — It  is  within  the  power  of  street-rail- 
way companies  to  prohibit  passengers  from  riding  upon  the  plat- 
forms of  cars,  or  to  give  notice  tliat  those  who  ride  there  do  so  at 
their  own  risk,  or  to  limit  the  number  of  passengers  which  each  car 
shall  carry,  and  require  them  to  ride  inside.  Until  they  adopt  some 
such  regulation,  and  notify  the  public,  it  is  but  reasonable  to  hold 
them  liable  for  injuries,  resulting  from  their  own  negligent  acts,  to 
their  patrons,  who  are  themselves  in  the  exercise  of  reasonable 
care,  whether  riding  upon  the  platforms  or  within  the  cars.  Upham 
V.  Detroit  City  R.  Co.,  85  Mich.  12,  48  N.  W.  Rep.  199. 

In  the  absence  of  a  regulation  forbidding  riding  on  the  platforms 
of  street  cars,  contributory  negligence  cannot  be  imputed  to  a  pas- 
senger from  the  fact  of  his  being  injured  while  riding  on  the  plat- 
form. Hunt  V,  Missouri  R.  Co.,  14  Mo.  App.  160  ;  reversed  on  other 
grounds  in  89  Mo.  607. 

2.  QUESTION  FOR  JURY. 

{See  also  infra  this  note  *'  No  Room  inside,^') 

In  Meesel  v,  Lynn  R.  Co.,  8  Allen  (Mass.)  234,  the  court,  by 
Chapman,  J.,  said:  **The  seats  inside  the  car  are  not  the  only 
places  where  the  managers  expect  passengers  to  remain,  but  it  is 
notorious  that  they  stop  habitually  to  receive  passengers  to  stand 
inside  the  car  until  the  car  is  full,  then  to  stand  upon  the  platforms 
until  they  are  full,  and  continue  to  stop  and  receive  them  even  after 
there  is  no  place  to  stand  except  on  the  steps  of  the  platforms. 
Neither  the  officers  of  this  corporation  nor  the  managers  of  the  cars, 
nor  the  traveling  public,  seem  to  regard  this  practice  as  hazardous, 
nor  does  experience  thus  far  seem  to  require  that  it  should  be  re- 
strained upon  the  ground  of  its  danger.  There  is,  therefore,  no 
basis  upon  which  the  court  can  decide  on  the  evidence  that  the 
plaintiff  did  not  use  ordinary  care."  This  language  was  quoted  and 
approved  in  City  R.  Co.,  v.  Ltee,  SO  N.  J.  L/.  438,  34  Am.  &  Eng.  R. 
Cas.  568  ;  Topeka  City  R.  Co.  v,  Higgs,  38  Kan.  389,  34  Am.  &  Eng. 
R.  Cas.  544.  See  also  as  sustaining  the  same  view.  Fleck  v.  Union 
R.  Co..  134  Mass.  481,  16  Am.  &  Eng.  R.  Cas.  372 ;  Huelsenkamp  v. 
Citizens'  R.  Co.,  34  Mo.  45,  37  Mo.  537,  90  Am.  Dec.  399  ;  Burns  v. 
Bellefontaine,  etc.,  R.  Co..  50  Mo.  139;  Germantown  Pass.  R.  Co.  v. 
Walling,  97  Pa.  St.  55,  2  Am.  &  Eng.  R.  Cas.  20,  37  Am.  Rep.  796  ; 
Geitz  V.  Milwaukee  City  R.  Co.,  72  Wis.  307. 

A  company  has  the  right  to  carry  passengers  on  its  car  platforms, 
and  if  a  passenger  be  injured  while  standing  there,  without  objec- 
tion from  the  company,  the  question  of  his  contributory  negligence 
is  for  the  jury.  Topeka  City  R.  Co.  v.  Higgs,  34  Am.  &  Eng.  R.  Cas. 
529,  38  Kan.  375,  16  Pac.  Rep.  667. 

It  is  a  question  of  fact  for  the  jury.  Briggs  v.  Union  St.  R.  Co., 
37  Am.  &  Eng.  R.  Cas.  204,  148  Mass.  72,  19  N.  E.  Rep.  19.  Quoted 
in  North  Chicago  St.  R.  Co.  v.  Williams,  140  111.  275. 

Plaintiff  testified  that  he  was  riding  on  the  front  platform,  and 
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not  on  the  g-uard  rail  in  front  of  the  car,  but  this  was  contradicted  by 
two  Tvitnesses  for  defendant.  Held,  that  the  question  of  his  posi- 
tion \srsLs  for  the  jury.  Hourney  v,  Brooklyn  City  R.  Co.,  7  N.  Y. 
Supp.  602,  27  N.  Y.  S.  R.  49  ;  affirmed  in  130  N.  Y.  641,  mem,,  29  N. 
E.  Rep.  1033,  mem, 

3.  CIRCUMSTANCES  CONSTITUTING  CONTRIBUTORY  NEGLIGENCE. 

But  the  circumstances  of  any  case  may  show  riding-  in  such  a  po- 
sition to  be  neglig-ent.  Thus,  a  person,  who,  while  hanging*  to  the 
platform  of  a  dummy  car  when  he  might  have  pushed  into  the  car 
itself,  is  injured  by  striking  against  a  post  lawfully  planted  near 
^He  track  of  whose  existence  he  was  well  aware,  is  g"uilty  of  contri- 
butory negligence  and  cannot  recover.  Aiken  v,  Frankford,  etc., 
^.  Co.,  142  Pa.  St.  47;  Butler  v,  Pittsburgh,  etc.,  R.  Co.,  139  Pa.  St. 
WS  (by  sitting  on  car  steps). 

^n  another  case,  the  evidence  showed  that  the  plaintiff,  while  rid- 
i.'ig.  stood  on  the  front  platform,  although  there  were  vacant  seats 
inside  ;  the  car  stopped  to  receive  other  passengers  who  entered  by 
the  front  platform  ;  to  facilitate  their  entry,  plaintiff  stepped  down 
ttpon  the  front  step,  and  as  he  was  stepping  up  again  the  car,  as  he 
alleged,  **  gave  a  sudden  movement  and  pulled  up,"  so  that  he  was 
thrown  off  and  injured.  It  was  shown  that  after  starting,  the  car 
did  not  stop  until  after  the  accident.  It  was  held  that  the  evidence 
did  not  show  any  negligence  on  the  part  of  the  car  company,  and 
that  it  was  error  to  refuse  a  non-suit.  Hayes  v.  Forty-second  St., 
etc.,  R.  Co.,  97  N.  Y.  259,  21  Am.  «&  Eng.  R.  Cas.  358.  See,  also, 
Heckrott  v,  Buffalo  St.  R.  Co.,  13  Am.  L.  Rec.  295  ;  Downey  v.  Hen- 
dric,  46  Mich.  498,  41  Am.  Rep.  347,  note  ;  Craighead  v,  Brooklyn 
City  R.  Co.,  123  N.  Y.  391,  44  Am.  &  Eng.  R.  Cas.  424,  note. 

Plaintiff  entered  a  car  by  the  front  platform  and  was  soon  after- 
wards injured  by  a  collision  in  the  street.  The  evidence  showed 
that  Jie  had  ample  time  to  have  passed  into  the  car,  but  having  dis- 
covered his  wife  inside,  stopped  and  was  bowing  to  her.  Held,  that 
this  was  a  commendable  act  of  gallantry,  and  an  admirable  per- 
formance for  a  husband,  but  could  not  tender  the  company  liable 
for  damages.  Ashbrook  v  Frederick  Ave.  R.  Co.,  18  Mo.  App.  290. 
Distinguishing  Clark  v.  Eighth  Ave.  R.  Co.,  36  N.  Y.  137  ;  Huelsen- 
kamp  V.  Citizens'  R.  Co.,  37  Mo.  537 ;  Burns  v,  Bellefontaine  R.  Co., 
50  Mo.  139. 

Standing  on  the  Very  Edge  of  Platform. — To  stand  upon  the  outer 

edge  of  a  car  platform,  without  holding  on  to  anything,  where  the 

street  is  in  a  bad  condition  and  the  car  is  liable  to  jolt  or  jerk,  and 

to  maintain  such  a  position  after  an  opportunity  to  occupy  a  place 

of  compai^tive  safety,  is  such  negligence  as  to  bar  a  recovery  for 

an  injury,  no  matter  how  negligent  the  company  may  have  been. 

Ward  I'.  Central  Park,  N.  &  E.  R.  R.  Co.,  1  J.  &  S.   (N.  Y.)  392,  42 

How.   Pr.   289,   11  Abb.  Pr.  N.  S.  411.     Reviewing  Hadencamp   v. 

Second  Ave.  R.  Co.,  1  Sweenv  (N.  Y.)  490;  Clark  v.  Eighth  Ave.  R. 

Co.,  36  N.  Y.  135  ;  Sheridan  v,  Brooklyn  City  &  N.  R.  Co.,  36  N.  Y.  39. 

4.  ROOM  IN  CAR. 

Held  Negligence. — In  general  it  seems  that  riding  in  such  a  posi- 
tion where  there  is  room  inside  the  car  creates  a  presumption  of 
contributory   negligence  at  least,  and  imposes  the  burden  of  proof 
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upon  the  plaintiff  to  show  that  his  riding*  in  that  position  did  not 
contribute  to  the  injury.  If  a  passeng-er  is  voluntarily  in  a  place  of 
d^ng-er,  his  negligence  is  presumed.  Solomon  v.  Central  Park,  etc., 
R.  Co.,  1  Sweeny  (N.  Y.)  298;  Ward  z/.  Central  Park,  etc.,  R.  Co.,  11 
Abb.  Pr.  N.  S.,  (N.  Y.)  411,  42  How.  Pr.  (N.  Y.)  289. 

That  he  has  no  right  to  stand  on  platform  when  there  is  room  in 
the  car,  especially  when  there  is  a  rule  to  the  contrary,  see  Ash- 
brook  V.  Frederick  Ave.  R.  Co.,  18  Mo.  App.  290,  following  Clark  r. 
Eighth  Ave.  R.  Co.,  36  N.Y.  137,  93  Am.  Dec.  495 ;  .Wilmott  v.  Corri- 
gan  Con.  St.,  etc.,  R.  Co.,  106 Mo.  535.  See,  also,  Andrews  v.  Capitol, 
etc.,  R.  Co.,  2  Mackey  (D.  C.)  157,  47  Am.  Rep.  266  ;  Wills  v,  Lynn, 
etc.,  R.  Co.,  129  Mass.  351,  2  Am.  &Eng.  R.  Cas.  27;  Baltimore,  etc., 
R.  Co.  V,  Cason,  72  Md.  377,  (passenger  riding-  on  platform  in  spite 
of  a  rule  of  the  company  and  the  driver's  warning-);  Downey  v, 
Hendrie,  46  Mich.  468,  41  Am.  Rep.  177,  (such  riding  bars  recovery 
when  there  is  room  inside,  even  when  it  was  done  at  the  invitation 
of  the  driver)  ;  Archer  v.  Fort  Wayne,  etc.,  R.  Co.,  87  Mich.  101,  48 
Am.  &  Eng.  R.  Cas.  50 ;  Maguire  v,  Middlesex  R.  Co.,  115  Mass.  239  ; 
Butler  V,  Pittsburgh,  etc.,  R.  Co.,  139  Pa.  St.  195. 

In  Granville  v,  Manhattan  R.  Co.,  105  N.  Y.  525,  34  Am.  &  Eng-. 
R.  Cas.  375,  59  Am.  Rep.  516,  the  rule  is  laid  down  that  it  is  the  duty 
of  the  passenger  to  go  inside  the  car  when  requested  to  do  so  by  the 
person  in  charge  of  the  train,  if  there  is  standing  room  inside, 
although  there  are  no  vacant  seats.  The  fact  that  the  passeng-er 
has  a  well-founded  ground  of  complaint  against  the  company  for 
not  providing  adequate  accommodations  does  not  release  him  from 
the  duty  of  leaving  the  platform  and  of  entering  the  car.  As  to 
whether  the  brakeman  or  conductor  might  in  such  a  case  force  the 
passenger  to  enter  the  car,  quaere. 

Where  there  is  abundant  standing  room  inside  of  a  car  in  which 
there  are  pendent  straps  which  a  passenger  may  hold  while  stand- 
ing, he  is  guilty  of  contributory  negligence  who  rides  upon  the  plat- 
form, and  if  an  injury  results  to  him  which  would  not  have  occurred 
had  lie  been  inside,  he  cannot  maintain  an  action.  Andrews  v.  Capi- 
tol, N.  O.  St.  &  S.  W.  R.  Co.,  2  Mackey  (D.  C.)  137. 

Unusual  Rate  of  Speed. — It  is  the  duty  of  a  passenger  boarding-  a 
street-car  to  occupy  a  safe  position  therein,  when  there  is  room  for 
him  inside;  and  where  he  voluntarily  occupies  a  position  on  the 
step  of  the  platform  and  remains  there  during  the  transit,  he  as- 
sumes all  the  risks  of  danger  ordinarily  incident  to  his  position,  but 
he  does  not  assume  a  risk  of  danger  created  by  the  negligence  of 
the  carrier,  e,  g,^  running  the  car  at  a  dangerous  and  unusual  rate 
of  speed.  Such  speed,  if  it  causes  the  passenger  to  lose  his  hold 
and  to  fall  from  the  car,  will  be  deemed  the  -proximate  cause  of  the 
injury.  Willmott  v.  Corrigan  Con.  St.  R.  Co.,  106  Mo.  535,  17  S.  W. 
Rep.  490. — Reviewed  in  Seymour  v.  Citizens*  R.  Co.,  114  Mo.  266. 

Held  not  Contributory  Negligence. — Standing  on  the  front  plat- 
form of  a  horse  car  when  there  is  room  inside  is  not  conclusive  evi- 
dence that  the  person  was  not  in  the  exercise  of  due  care.  Whether 
he  was,  is  for  the  jury.    Maguire  v,  Middlesex  R.  Co.,  115  Mass.  239. 

Plaintiff  rode  on  the  front  platform,  as  defendant  allowed  smok- 
ing only  there  and  he  was  smoking.  The  conductor  took  fare  from 
him  and  allowed  him  to  remain  without  objection.  There  ^Tvas 
abundant  room  inside.  By  a  jolt  of  the  car  he  was  thrown  oif  and 
injured.     The  statute  of  New  York  relieves  railroad  companies  from 
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liability  where  they  post  notices  on  their  cars  warning-  against  rid- 
in?  on  the  platform  and  furnish  seats  to  passeng-ers  in  the  cars. 
Defendant   had   posted   this  notice  :  **  Passengers  are  forbidden  to 
get  on  or  off  the  car  while  in  motion,  or  on  or  oif  the  front  platform, 
or  on  or  off  the  side  except  nearest  the  sidewalk.'*    Held,  (1)    that, 
t^e  notice  of  defendant   not  forbidding  passengers  to  ride  on  the 
platform,  the  statute  did  not  relieve  defendant  from  liability  ;   (2) 
ti^at  independently  of  the  mandate  of  the  statute  it  is  not,  even  in 
"^T^e  case  of  steam  cars,  negligence  per  se  for  a  passenger  to  stand  on 
^e  front  platform  of  a  moving  car.     Nolan  v.  Brooklyn  City  &  N. 
K.  Co.,  3  am.  &  Eng.  R.  Cas.  463,  87  N.  Y.  63,  41  Am.  Rep.  345. 

It  is  not  negligence  per  se  on  the  part  of  a  passenger  on  a  horse 
<^r  to  ride  on  the  platform,  and  this  is  true  regardless  of  the  ques- 
tion of  room  in  the  car.  Seymour  v.  Citizens*  R.  Co.,  114  Mo.  266,  21 
S.  W.  Rep.  719,— Quoting  Geitz  v,  Milwaukee  City  R.  Co  ,  72  Wis. 
307.  Reviewing  VfiWmott  v,  Corrigan  Con.  St.  R.  Co.,  106  Mo.  535. 
As  matter  of  law,  the  fact  that  a  street-railway  passenger  volun- 
tarily puts  himself  on  the  front  platform  of  a  car,  when  there  is 
room  inside,  will  not  absolve  the  company  from  liability  for  inju- 
ries there  received  by  him.  Burns  v.  Bellefontaine  R.  Co.,  50  Mo. 
139,  3  Am.  Ry.  Rep.  490.— jgtt^^rw^  McKeon  v.  Citizens*  R.  Co.,  42 
Mo.  1^.— Distinguished  in  Ashbrook  v,  Frederick  Ave.  R.  Co.,  18 
Mo.  App.  290. 

Standing  on  the  rear  platform  of  a  moving  street-car,  even  when 
there  is  room  inside,  is  not,  under  ordinary  circumstances,  negli- 
gence/err  J^,  at  least  in  the  absence  of  any  published  rule  of  the 
carrier  forbidding  it.  Matz  v,  St.  Paul  City  R.  Co.,  52  Minn.  159,53 
N.  W.  Rep.  1071. 

The  fact  that  a  passenger  on  a  street-car  stands  upon  the  outer 
platform  when  there  is  opportunity  to  take  a  seat  in  the  car,  while 
it  will  ordinarily  constitute  a  defense  in  an  action  against  the  rail- 
road company,  is  not  a  defense  in  an  action  against  another  party 
to  recover  damages  for  negligence  causing  injury  to  the  passenger. 
Connollv  v.  Knickerbocker  Ice  Co.,  39  Am.  &  Eng.  R.  Cas.  441,  114 
N.  Y.  104,  21  N.  E.  Rep.  101,  22  N.  Y.  S.  R.  675  ;  affirming  8  N.  Y.  S. 
R.  9(M,— Following  Clark  v.  Eighth  Ave.  R.  Co. 

That  riding  on  platform  is  not  negligence,  even  when  there  is 
plenty  of  room  inside,  see  Maguire  v.  Middlesex  R.  Co.,  115  Mass. 
239  (plaintiff  was  intoxicated);  Burns  v.  Bellefontaine,  etc.,  R.  Co., 
50  Mo.  139  (plaintiff  was  a  free  passenger) ;  Nolan  v,  Brooklyn  City, 
etc.,  R.  Co.,  87  N.  Y.  63,  41  Am.  Rep.  345  (passenger  went  out  on 
platform  to  smoke);  Matz  v.  St.  Paul  City  R.  Co.  (Minn.  1893),  53 
N.  W.  Rep.  1071.  Compare  Ashbrook  v,  Frederick  Ave.  R.  Co.,  18 
Mo,  App.  290.  See,  also,  Brusch  v,  St.  Paul  City  R.  Co.  (Minn. 
1893),  55  N.  W.  Rep.  57,  where  the  plaintiff  recovered  upon  showing 
that  the  car  ran  rapidly  around  a  curve  and  threw  him  from  a 
crowded  platform. 

5.  NO  ROOM  INSIDE. 

If  the  car  is  so  crowded  that  there  is  no  room  except  upon  the 
platform,  and  the  conductor  stops  and  allows  the  passenger  to  get 
on,  the  presumption  of  the  passenger's  negligence  does  not  exist ; 
the  company  must  assume  all  risks  where  it  requires  its  passengers 
to  ride  in  such  a  place,  nor  can  negligence  be  imputed  to  a  passen- 
ger for  boarding  such  a  car.     Clark  v.  Eighth  Ave.  R.  Co.,  3i6  N.  Y. 
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135,  93  Am.  Dec.  495  ;  Sheridan  v.  Brooklyn,  etc.,  R.  Co.,  36  N.  Y. 
39,  93  Am.  Dec.  490;  Ginna  v.  Second  Ave.  R.  Co.,  8  Hun  (N.  Y.) 
494,  a^'rf  67  N.  Y.  596  (passenger  not  negligent  in  failing  to  take 
hold  of  rail);  Thirteenth,  etc..  St.  Pass.  R.  Co.  v.  Boudrou,  92  Pa, 
St.  475,  2  Am.  &  Eng.  R.  Cas.  30,  37  Am.  Dec.  707 ;  West  Philadel- 
phia Pass.  R.  Co.  V.  Gallagher,  108  Pa.  St.  524,  27  Am.  &  Eng.  R. 
Cas.  201  ;  Germantown  Pass.  R.  Co.  v.  Walling,  97  Pa.  St.  55,  2  Am. 
«&  Eng.  R.  Cas.  20,  39  Am.  Rep.  7% ;  Walling  v.  Railway  Co.,  12 
Phila.  (Pa.)  309 ;  People's  Pass.  R.  Co.  v.  Green,  56  Md.  84,  6  Am. 
&  Eng.  R.  Cas.  168  (passenger  gave  up  his  seat  to  a.woman);  Tope- 
ka  City  R.  Co.  v,  Higgs,  38  Kan.  375,  34  Am.  &  Eng.  R.  Cas.  529 
(passenger  riding  on  board  along  the  side  of  the  car);  (reitz  v,  Mil- 
waukee City  R.  Co.,  72  Wis.  307  (same) ;  City  R.  Co.  v,  Lee,  50  N.  J. 
Lr.  435,  34  Am.  &  Eng.  R.  Cas.  566  (same);  Spooner  v»  Brooklyn  City 
R.  Co.,  54  N.  Y.  230,  13  Am.  Rep.  570  (same);  Werle  v.  Long  Island 
R.  Co.,  98  N.  Y.  650,  21  Am.  &  Eng.  R.  Cas.  429 ;  Willis  v.  Long 
Island  R.  Co.,  34  N.  Y.  670,  aff'g2>2  Barb.  (N.  Y.)  398  ;  Lapointe  v, 
Middlesex  R.  Co.,  144  Mass.  18,  28  Am.  &  Eng.  R.  Cas.  198  (woman 
standing  up  inside,  there  being  no  seat  vacant). 

When  the  Car  is  Crowded.— A  person  who,  .desiring  to  enter  a 
street-car,  iinds  several  persons  standing  on  the  platforms,  and 
through  the  window  sees  several  others  standing  up  in  the  aisles, 
while  all  the  seats  appear  to  be  occupied,  is  not  guilty  of  negligence 
because  he  stands  on  the  front  platform  ;  and  his  knowledge  of  a 
rule  of  the  company  forbidding  passengers  to  stand  on  the  platforms 
does  not  make  him  guilty  of  negligence  as  matter  of  law,  when  the 
conductor  accepted  his  fare  without  objection,  and  there  is  evidence 
tending  to  show  that  the  position  was  not  obviously  dangerous,  and 
that  the  injury  he  received  was  caused  by  the  speed  of  the  car 
while  passing  around  a  curve.  On  these  facts  the  question  of  neg- 
ligence vel  non  is  properly  left  to  the  jury.  Highland  Ave.  &  B.  R. 
Co.  V.  Donovan,  52  Am.  &  Eng.  R.  Cas.  568,  94  Ala.  299,  10  So.  Rep. 
139. 

A  passenger  who,  by  reason  of  the  crowded  condition  of  a  street- 
car and  of  the  rear  platform,  is  obliged  to  ride  on  the  front  plat- 
form, has  a  right  to  do  so  in  the  absence  of  regulations  to  the 
contrary,  and  is  not  guilty  of  negligence  in  so  doing.  Archer  v. 
Ft.  Wayne  «&  E.  R.  Co.,  48  Am.  &  Eng.  R.  Cas.  50,  87  Mich.  101,  49 
N.  W.  Rep.  488. 

It  is  a  question  for  the  jury  whether  such  manner  of  riding  is  so 
dangerous  that  the  company,  in  discharging  its  duty  to  the  public, 
should  construct  some  kind  of  a  guard  to  prevent  passengers  from 
being  thrown  from  the  car,  and  the  question  of  the  negligence  of  a 
passenger  while  so  riding,  and  of  the  company,  should  be  submitted 
to  the  jury  under  proper  instructions.  Archer  v.  Ft.  Wayne  &  E.  R. 
Co.,  48  Am.  &  Eng.  R.  Cas.  50,  87  Mich.  101,  49  N.  W.  Rep.  488. 

Plaintiff  was  riding  on  a  horse  car,  the  inside  of  which  was  full 
of  passengers,  and  both  platforms  were  crowded.  He  ^tood  on  the 
front  platform,  holding  on,  when  the  violence  of  a  sudden  jerk, 
caused  by  the  driver  whipping  his  horses,  threw  him  off.  Plaintiff 
was  sworn  and  gave  evidence  in  the  cause.  The  company  called 
witnesses  and  introduced  evidence  to  contradict  the  testimonj'  of 
plaintiff.  The  president  of  the  company  was  not  allowed  to  give  in 
evidence  a  statement  made  in  writing  by  the  conductor  of  the  car 
after  the  accident.  Held,  that  it  was  not  error  to  refuse  to  nonsuit. 
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North  Hudson  County  R.  Co.  z/.  May,  27  Am.  &  Eng.  R.  Cas.  151,  48 
N.  J.  If,  401.  5  Atl.  Rep.  276  ;  reversed  on  other  grounds  in  49  N.  J. 
I^.  445,  9  Atl.  Rep.  688. 

Plaintiff  g-ot  on  a  crowded  car  at  night,  and  for  want  of  room 
elsewhere,  rode  on  the  front  platform,  from  which  he  was  pushed, 
after  the  car  was  in  motion,  by  the  crowd.  Held^  that  he  was 
guilty  of  contributory  negligence,  and  could  not  maintain  an  action 
for  the  injuries  sustained.  Tregear  v.  Dry  Dock,  E.  B.  &  B.  R.  Co., 
14  Abb.  Pr.  N.  S.  (N.  Y.)  49;  but  compare  Hadencamp  z/.  Second 
Ave_  R.  Co.,  1  Sweeny  (N.  Y.)  490;  Nolan  v.  City  of  Brooklyn,  87 
N.  Y.  63. 

A  notice  was  posted  inside  of  a  car  that  passengers  must  enter 
and  leave  at  the  rear  platform,  and  must  not  stand  on  the  car  steps. 
Plaintiflf,  who  was  a  stranger,  was  permitted  to  get  on  and  to  stand 
on  the  front  platform,  or  the  steps,  when  the  car  was  so  crowded 
that  he  could  not  get  any  better  place,  and  the  usual  fare  was  col- 
lected from  him.  Heldy  that  he  was  not  guilty  of  contributory 
negligence,  as  a  matter  of  law,  whether  he  knew  of  the  notice  or 
not.  Hadencamp  v.  Second  Ave.  R.  Co.,  1  Sweeny  (N.  Y.)  490.— 
^o/lowin^  CldLTk^  v.  Eighth  Ave.  R.  Co.,  36  N.  Y.  135  ;  Edgerton  v, 
New  York  &  H.  R.  Co.,  39  N.  Y.  227. 

Where  a  street-car  is  so  crowded  that  a  passenger  cannot  find  a 
place  inside  without  great  discomfort,  and  the  conductor  accepts  his 
fare  without  insisting  on  his  finding  a  place  inside,  the  fact  of  his 
riding-  on  the  platform  will  not  of  itself  prevent  a  recovery  for  an 
jnjury  received.  His  conduct  presents  a  question  for  the  jury. 
^inna  v.  Second  Ave.  R.  Co.,  67  N.  Y.  5%;  affirming  8  Hun  494, 
^  ailing  V.  Railroad  Co.,  12  Phila.  (Pa.)  309. 

"  is  not  of  itself  negligence,  either  on  the  part  of  the  passenger 
^^  on  the  part  of  a  street-railway  company,  that  an  adult,  or  a  per- 
^n  reasonably  competent  to  take  care  of  himself,  should  occupy  by 
permission  a  platform  of  a  crowded  passenger-car.  Sandford  v. 
H^tonville,  M.  &  F.  Pass.  R.  Co.,  136  Pa.  St.  84,  20  Atl.  Rep.  799. 
.. -^^^  carrier,  however,  is  bound  to  higher  care- and  vigilance  when 
^"^  platform  is  crowded,  in  proportion  as  that  place  is  more  dan- 
w^th*^^  than  a  seat  inside  the  car;  and,  in  case  of  injury,  this  fact, 
"h  3^  J I  ^jjg  circumstances,  will  be  considered  in  determining  the 
carrier's  responsibilitv.      Sandford  v.  Hestonville,  M.  &  F.  Pass.  R. 

R-^?^  Pa.  St.  84,  20  Atl.  Rep.  799. 
^."'^■ngon  Platform  at  Invitation  of  Conductor. — In  Wilton  v.  Mid- 
a  h^^^  ^*  ^^''  ^^^  Mass.  108,  9  Am.  Rep.  11,  a  woman  was  riding  on 
gL^*"^^  car  by  invitation  of  the  driver  as  a  passenger  without  hire. 
Q^.,  ^^^s  injured  without  fault  on  her  part  through  the  negligence 
jjjjj.**^  clriver  in  the  course  of  his  employment.  It  was  held  that  the 
J)  ?^~<iar  company  was  liable;  citing  Philadelphia,  etc.,  R.  Co.  z^. 
trrj,^?'.   14  How.   (U.  S.)   468.      Compare  Baltimore,  etc.,  R.  Co.   v, 

^j^\*»son,  30  Md.  224. 
Brot^t!"^^  on  Platform  without  Conductor's  Objection. — In  Nolan  v, 
on  a  ^^^  City,  etc.,  R.  Co.,  87  N.  Y  63,  41  Am.  Rep.  345,  a  passenger 
Was  ^^'■^et  car  rode  on  the  front  platform  in  order  to  smoke.  There 
cottj  ^l^nty  of  room  inside,  but  the  conductor  took  his  fare  without 
jjei,^^*it  »*  there  was  no  notice  or  warning  forbidding  such  riding. 
the  t^  t:hrown  off  by  a  violent  jolt,  it  was  held  that  his  occupying 
yea.Jr  ^"tform  would  not  bar  his  recov-ery.  So  where  a  child  of  five 
^»   v?ith  another  of  eleven  years,  got  on  the  front  platform  of  a 
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street  car  and  the  driver  allowed  them  to  continue  in  such  position, 
and  in  attempting*,  against  the  remonstrance  of  the  driver,  to  g'et 
off  while  the  car  was  in  motion,  the  young-er  child  was  hurt,  it  was 
held  negligence,  as  a  matter  of  law,  in  the  driver  to  allow  children 
so  young  to  ride  upon  the  platform,  and  the  company  was  liable. 
Pittsburgh,  etc..  Pass.  R.  Co.  v.  Caldwell,  74  Pa.  St.  421 ;  Philadel- 
phia City  Pass.  R.  Co.  v,  Hassard,  75  Pa.  St.  367 ;  Wilton  Zf, 
Middlesex  R.  Co.,  107  Mass.  108,  9  Am.  Rep.  11,  125  Mass.  130; 
Brennan  v.  Fair  Haven,  etc.,  R.  Co.,  45  Conn.  284,  29  Am.  Rep.  679; 
East  Saginaw  City  R.  Co.  v.  Bohn,  27  Mich.  503,  33  Mich.  259 ;  Day 
V,  Brooklyn  City  R.  Co.,  12  Hun  (N.  Y.)  435. 

6.  EFFECT  OF  PUBLISHED  RULES  AND  REGULATIONS. 

In  Brennan  v.  Fair  Haven,  etc.,  R.  Co.,  45  Conn.  284,  29  Am.  Rep. 
679,  a  boy  of  ten  years  was  riding  free  on  the  front  platform  of  the 
car  with  the  knowledge  of  the  conductor  and  driver,  the  latter  hav- 
ing requested  him  to  deliver  a  package  at  a  place  they  were  to  pass. 
Before  quite  reaching  the  place  for  stopping,  the  boy  jumped  off  the 
car  and  falling*  under  the  car  was  badly  hurt.  The  jury  found  that 
the  injury  was  caused  by  the  careless  driving- and  management  of  the 
car  ;  that  the  boy  in  getting  off  exercised  as  much  care  under  the 
circumstances  as  could  be  expected  from  a  person  of  his  age.  It 
was  held  that  he  might  recover,  and  this,  notwithstanding  a  notice 
.was  posted  conspicuously  in  the  car  forbidding  passengers  to  stand 
upon  or  to  get  on  or  off  at  the  front  platform,  or  to  get  on  or  off 
the  car  when  in  motion,  and  that  the  company  would  not  be  respon- 
sible for  any  accident  happening-  if  these  rules  were  violated.  And 
the  general  rule  seems  to  be  that  the  effect  of  published  rules  and 
regulations  regarding  the  conduct  of  passeng-ers  is  waived  where 
the  conductor  or  other  person  in  charge  of  the  car  makes  no  objec- 
tion when  a  passenger  openly  violates  them.  See  Hadencanip  r'. 
Second  Ave.  R.  Co.,  1  Sweeny  (N.  Y.)  490.  Compare^  however, 
Baltimore,  etc.,  R.  Co.  v,  Wilkinson,  30  Md.  224,  holding-  that  it  is  a 
reasonable  regulation  that  passengers  shall  not  g-et  on  or  off"  the 
car  by  the  front  platform;  that  if  a  party  is  injured  in  consequence 
of  a  known  violation  of  such  rule,  unless  compelled  thereto  by  some 
existing  necessity  beyond  his  control,  the  company  is  not  liable ; 
that  in  such  case,  the  question  of  negligence  of  the  passeng-er  is 
one  for  the  court ;  and  that  the  fact  that  the  passenger  while  thus 
violating  the  rule  is  given  permission  to  g-et  upon  the  front  platform 
by  the  driver,  will  not  affect  the  liability  of  the  company  if  the  pas- 
seng-er knows  of  the  existence  of  the  rule.  See,  also,  People's  Pass. 
R.  Co.  V,  Green,  56  Md.  84,  6  Am.  &  Eng.  R.  Cas.  168 ;  Beach  on 
Contrib.  Neg.  (2d  Ed.),  g  292.  If  the  rules  are  posted  conspicuously, 
the  rule  is  not  altered  by  the  fact  that  the  passenger  has  not  seen 
them.     Baltimore,  etc.,  R.  Co.  v,  Cason,  (Md.  1890),  20  Atl.  Rep.  113. 

Plaintiff  sat  on  the  front  platform  of  a  street-car  with  his  feet  on 
the  stepy  ag-ainst  the  rules  of  the  company  and  the  warning-  of  the 
driver,  and  without  any  reasonable  excuse  therefor.  Held^  that 
he  did  not  exercise  such  care  as  would  enable  him  to  maintain  an 
action  against  the  company  for  an  injury  received.  Wills  v,  L#ynn 
«&  B.  R.  Co.,  2  Am.  &  Eng.  R.  Cas.  27, 129  Mass.  ZSl.— Distinguishing 
Meesel  v,  Lynn  &  B.  R.  Co.,  8  Allen  234. — Distinguished  zn  Lapointe 
V,  Middlesex  R.  Co.,  28  Am.  &  Eng.  R.  Cas.  198,  144  Mass.  18. 

Apprehension  of  Danger. — Rule  "to  keep  off  platforms"  not  ap- 
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pUcable  to  one  who  goes  there  in   apprehension  of  danger,  see 
Mitchell  V,  So.  Pac.  R.  Co.,  87  Cal.  62,  47  Am.  &  Eng.  R.  Cas.  585. 

Intoxication. — In  an  action  for  personal  injuries  occasioned  by 
plaintiff  falling  under  a  moving  horse  car,  his  evidence  tended  to 
show  that  he  was  pushed  off  the  front  platform  by  the  driver  ;  the 
defendant's  evidence  that  he  was  intoxicated  and  made  a  lunge  to- 
wards the  car,  and  that  the  driver  tried  to  prevent  his  going  under 
it.  Defendant  offered  in  evidence  a  rule  forbidding  its  drivers  to 
allow  intoxicated  persons  on  the  front  platform,  and  a  notice  posted 
in  the  car  prohibiting  passengers  from  riding  on  the  front  platform. 
There  was  no  evidence  that  plaintiff  had  any  knowledge  either  of 
the  rule  or  of  the  notice,  except  that  it  appeared  that  he  had  ridden 
in  the  cars  before.  Held,  that  the  rule  and  the  notice  were  properly 
admitted  in  evidence.  O'Neill  v.  Lynn  8t  B.  R.  Co.,  155  Mass.  371, 
29  N.  E.  Rep.  630. 

Plaintiff  entered  a  street-car  at  night,  when  it  was  too  dark  to  see 
the  lettering'  on  the  outside.  There  was  no  conductor,  and  he 
passed  through  the  car  to  the  front  door  to  ask  the  driver  as  to  its 
destination,  and  while  awaiting  an  answer  the  car  jumped  a  switch, 
became  derailed,  and  plaintiff  was  injured.  Held,  that  he  had  a 
right  to  inquire  as  to  the  destination  of  the  car,  and  he  was  not 
giiilty  of  contributory  negligence  in  standing  where  he  did  until  he 
received  an  answer.  Farrell  v,  Houston,  W.  S.  &  P.  F.  R.  Co.,  21 
N.  Y.  S.  R.  84,  51  Hun  640,  mem.,  4  N.  Y.  Supp.  597. 

Violation  of  Statute. — The  rule  that  the  violation  of  a  statute  by  a 

passenger  does  not  necessarily  constitute  contributory  negligence 

^as  applied  in  Connolly  v,  Knickerbocker  Ice  Co  ,  114  N.  Y.  104,   39 

^^'  &  Eng.  R.  Cas.  441.     The  plaintiff,  a  boy,  had  gotten  on  the 

J**"  and  while  standing  on  the  platform  was  struck  by  an  ice  wagon. 

^  a  suit  against  the  ice  company  it  was  held  that  the  fact  that  the 

t^^  y^^  on  the  platform  in  violation  of  a  statute  providing  a  fine 

''*^  standing  would  not  relieve  the  ice  company  from  liability. 

7.  NEW  YORK  ACT  AGAINST  RIDING  ON  PUTFORM. 

v^^      "to  whether  the  provision  of  N.  Y.  General  Railroad  Act  of 

m^  c^  **  •  140,  >5  46,  relieving  a  railroad  company  from  liability  for 

j*j^*5«"i^^  received  by  a  passenger  on  the  platform  of  a  car  when  it 

^^t»    ^    notice  in  the  car  warning  passengers  against  so  riding,  and 

l^ft&i^l^cs  a    seat    in    the  car  for  the  passenger,  applies  to  street 

taiU^^^.3rs,  qucere,     Hayes  z/. Forty-second  St.  &  G.  S.  F.  R.  Co.,  21 

Am-     «fe    Eng.   R.  Cas.  358,97  N.  Y.  259;  reversing   (?)   2^  Hun  534. 

-^D^^i^tfTuishing  Nolan   v.  Brooklyn  City  &  N.  R.  Co.,  87  N.  Y.  63. 

'A'^^   ^.bove  statute  does  not  apply   to  street- railroad  companies. 

^?,  '^"-    Forty-second  St.  &  G.  S.   F.   R.  Co.,  14  J.  &  S.  (N.  Y.)  448. 

1-.^-    Broadway  R.  Co.,  6  Misc.  20,  26  N.  Y.  Supp.  59,  58  N.  Y.  S. 

^•^-** Quoting  In  re  Washington  St.  A.  &  P.  R.  Co.,  115 N.  Y.  447. 

.  ^  ^  rule  of  defendant  company,  smoking  was  permitted  on  the 
|^°|I^.  I>latforms  of  itscars.  Held,  thB.t  it  should  not  be  permitted 
*^ Id  itself  from  liability  as  a  common  carrier  behind  the  pro- 


▼isia^a^  of  the  General  Railroad  Act,  g  46.     Vail  v,  Broadway  R.  Co., 
^^^«<=,  30,  26  N.  Y.  Supp.  59,  58  N.  Y.  S.  R.  124. 

8.  GOING  TO  PLATFORM  FOR  PURPOSE  OF  LEAVING  CAR. 

^^^^    *^^senger  in  a  street  car,  after  signalling  to  the  conductor  to 
**   ^'^^  car,  left  his  seat  and  stood  for  a  moment,  while  the  car 
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was  in  motion,  on  the  rea'r  platform,  expecting  that  the  car  would 
stop  so  that  he  could  alight.  Although  an  accumulation  of  snow 
and  ice  rendered  the  platform  slippery,  he  omitted  to  take  hold  of 
the  rail.  The  car  jolted,  and  he  was  thrown  off.  Held^  that  whether 
he  was  guilty  of  such  negligence  as  to  preclude  his  maintaining 
an  action  for  the  injuries  thereby  received  was  a  question  for  the 
jury,  and  not  of  law  for  the  court.  Fleck  v.  Union  R.  Co.,  16  Am. 
&  Eng.  R.  Cas.  372,  134  Mass.  480.  Distinguishing  Wills  v.  Lynn  & 
B.  R.  Co.,  129  Mass.  351.  Following  Treat  v.  Boston  &  L.  R.  Corp.^ 
131  Mass.  371. 

The  car  on  which  plaintiff  rode  was  an  open  one,  having  seats 
crosswise,  and  on  either  side  a  platform  on  which  persons  stepped 
in  entering  or  leaving  the  car.  At  the  end  of  each  seat  was  an 
upright  provided  with  a  handhold.  Plaintiff  testified  that  on  enter- 
ing the  car  she  informed  the  conductor  that  she  wished  to  alight  at 
a  certain  street,  to  which  he  answered  **  Yes,  ma*am  "  ;  that  when 
the  car  reached  the  street,  she  rang  the  bell ;  that  the  gripman  ap- 
plied the  brake  and  brought  the  car  almost  to  a  standstill ;  that, 
thinking  every  instant  it  would  stop — without  using  the  handhold — 
she  stepped  to  the  platform,  preparatory  to  stepping  to  the  street 
when  the  car  came  to  a  full  stop,  and  while  in  that  position,  and  seen 
by  the  gripman,  he  released  the  brake,  and  suddenly  accelerated  the 
speed,  with  a  jerk  which  threw  plaintiff  to  the  street.  Held^  (1)  that, 
whether  plaintiff  was  guilty  of  contributory  negligence  in  step- 
ping to  the  platform  of  the  car  while  it  was  in  motion,  and  in  not 
using  the  handholds,  were  questions  for  the  jury  ;  (2)  that  the  jury's 
finding  that  plaintiff  was  thrown  from  the  platform  by  the  cause 
and  in  the  manner  she  testified  would  not  be  set  aside,  as  not  sup- 
ported by  the  evidence,  because  two  witnesses  testified  that  she 
stepped  from  the  platform  to  the  street,  nor  because  two  witnesses 
swore  there  was  no  sudden  acceleration  of  the  speed  of  the  car,  and 
three  witnesses  swore  that  thev  did  not  observe  any.  Omaha  St.  R. 
Co.  V,  Craig,  58  Am.  &  Eng.  R.  Cas.  208,  39  Neb.  601.  See,  also, 
Wheaton  v.  North  Beach,  etc.,  R.  Co.,  36  Cal.  590;  Baltimore,  etc., 
R.  Co.  V,  Leonhardt,  27  Am.  &  Eng.  R.  Cas.  194,  66  Md.  70 ;  Nichols 
V,  Sixth  Ave.  R.  Co.,  38  N.  Y.  131. 

9.  LEAVING  OR  ENTERING  CAR  BY  FRONT  PLATFORM. 

Leaving  Car  by  Front  Platform. — Plaintiff,  at  night,  entered  a 
street  car  for  the  purpose  of  putting  on  her  child  as  a  passenger, 
intending' to  leave  the  car  herself  at  once.  The  rear  platform  was 
so  crowded  that  she  had  to  get  on  the  front  platform,  which  was 
not  an  unusual  thing  for  passengers  to  do.  She  testified  that  as 
she  entered  she  told  the  driver  that  she  was  only  putting  her  child 
on  the  car  and  would  then  get  off.  When  in  the  act  of  stepping 
down  the  driver  whipped  up  the  mules,  without  any  notice,  and  the 
sudden  jerk  threw  plaintiff  to  the  ground,  and  her  arm  was  crushed 
under  the  car  wheel.  Defendant  introduced  several  witnesses  who 
testified  that  plaintiff  stepped  off  while  the  car  was  moving,  with- 
out any  request  that  the  car  stop.  Held,  that  there  was  sufficient 
evidence  to  sustain  a  verdict  for  plaintiff.  Coast  Line  R.  Co.  t\ 
Boston,  83  Ga.  387,  9  S.  E.  Rep.  1108. 

It  is  not  contributory  negligence  for  a  passenger  to  alight  from  a 
street  car  by  the  front  platform,  in  the  absence  of  any  notice  to  the 
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contrary  ;  nor   to  request  the  driver,  instead  of  the  conductor,  to 
stop  the  car.     Mulhado  v.  Brooklyn  City  R.  Co.,  30  N.  Y.  370. 

OThe  fact  that  a  passenger  left  a  car  by  the  front  platform,  in 
violation  of  a  known  reg^ulation  of  the  road,  did  not  make  her 
gttllty  of  contributory  neg-ligence.  Piatt  v.  Forty-second  S.  &  G. 
St:-    i^.  R.  Co.,  4  T.  &  C.  (N.  Y.)  406,  2  Hun  124. 

Til  ere  was  a  conflict  of  evidence  as  to  whether  a  street  car  was 
stoppled  at  the  request  of  plainti€F*s  decedent  and  ag'ain  negligently 
«tai.x~ted  while  he  was  in  the  act  of  getting  off.  Held^  that  the  case 
fil^ould  be  left  to  the  jury,  though  there  was  evidence  tending  to 
stio^^Tv  that  the  decedent  was  unnecessarily  upon  the  front  platform 
and  a^ttempted  to  alight  therefrom.  Lax  v.  Forty-second  St.  &  G. 
S-  :F'.  R.  Co.,  14  J.  &  S.  (N.  Y.)  448.— /^9//£?zc;«'«^ Ginna  z/.  Second 
Ave-  I^.  Co.,  67  N.  Y.  596;  Maher  v.  Central  Park,  N.  &  E.  R.  R. 
Co.  ,  e?  N.  Y.  52.  Quoting  Clark  v.  Eighth  Ave.  R.  Co.,  36  N.  Y.  135. 
En-tcrlng  Car  by  Front  Platform. — A  company  is  only  liable  for 
ST^'oss  negligence  where  a  person  is  injured  while  attempting  to 
boa.i-<i  a  car  by  way  of  the  front  platform  while  in  motion.  Basch  v, 
Nort:H  Chicago  St.  R.  Co.,  40  111.  App.  583. 

It:  is  not  negligence /^r  se  for  one  to  get  on  to  the  front  platform 
0^  a.  liorse  car  while  the  car  is  moving  slowly.  Whether  the  act  is 
^^K'ligl-ent  depends  on  circumstances.  McDonough  v.  Metropolitan 
*-  C^o.,  21  Am.  &  Eng.  R.  Cas.  354,  137  Mass.  210.— Approved  in 
^^««-  If.  Crescent  City  R.  Co.,  44  La.  Ann.  1059.  Quoied  in  North 
tHic3.go  St.  R.  Co.  V,  Williams,  140  111.  275. 

■*^"^^3.  street  car  is  at  rest,  or  on  the  point  of  rest,  although  some 

jnotiioii  remains,  it  is  not  contributory  negligence,  as  a  matter  of 

Jj^'^'*    "to  enter  by  the  front  platform.     Maher  ^^  Central  Park,  N.  & 

*•    ^-    R.  Co.,  7  J.  &  S.  (N.  Y.)  155  ;  affirmed  in  67  N.  Y.  52. 

^-t    i^  not  contributory  negligence  per  se  for  a  passenger  to  board 

*^:«~^«t  car  by  the  front  platform,  when  the  car  is  moving  at  such 

^I^^'^^  rate  of  speed  that  a  person  of  reasonable  prudence,  in  the 

j^^*~^^ise  of  ordinary  care,  would  not  hesitate  to  attempt  to  board  it ; 

«.        "t  We  question  is  for  the  jury  to  determine  on  all  the  evidence. 

p^^^T^r  z/.  Ridge  Ave.  Pass.  R.  Co.,  33  Am.  &  Eng.  R.  Cas.  540,  119 

l^"    ^^t:.  70,  12  Atl.  Rep.  821,  21  W.  N.  C.  131,  11  Cent.  Rep.  427.— /b/- 

%^^^    /«  Pitcher  v.  People's  St.  R.  Co.,  154  Pa.  St.  560. 

^jj^^^    attempt  to  board  the  front  platform  of  a  street  car  running  at 

-        **^te  of  seven  or  eight  miles  an  hour  is  such  negligence  as  will 

^Q  *^^^"i.de  recovery  for  an  injury  thereby  sustained  ;  and  an  instruc- 

^lj^^    "to  that  eflfect  is  not  prejudicial  to  a  plaintiff  who  contends  that 

^j^ ^^ ^ r  slowed  down  in  response  to  his  signal,  and  that  when  he 

its         ^  t>out  to  jump  on,  'the  rate  of  speed  was  suddenly  increased  to 

^^^^laal  rate,  since  if  its  rate  was  not  reduced  and  the  car  was  pro- 

(,-f  -^^^^gr  **  ^*s  ordinary  speed  there  was  no  negligence  on  the  part 

a.'tt^r^^   company,  and  the  injuries  must  have  been  sustained  by  the 

E^2^  ^^^pt   to   board  a  car  moving  so  rapidly.     Woo  Dan  v.  Seattle 

I^eT^*    ^-  *  ^'  ^^•'  ^  ^'^'  ^  ^^S'  R-  Cas.  195,  5  Wash.  466,  32  Pac. 

\J^.-   Xc)3. 
fo»^,-j5^*  siting   Rule  of  Company   by  Getting  on  or  off  by  Front  Plat- 

g-^^^?- A   rej^ulation  of  a  company,  prohibiting  passengers  from 

en-^^**^^  on  or  off  the  front  end  of  any  car,  and  requiring  them  to 

1^^ J    *"   ^nd  descend  by  the  rear  platform  only,  is  a  reasonable  regu- 

aon^"**^    ;    and    knowingly  to  violate  it,  without   the   compulsion  of 

^      existing  necessity,  is  conclusive  evidence  of  negligence  on 
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the  part  of  the  passenger,  so  that  should  he  sustain  an  injury  in 
consequence  thereof,  he  will  have  no  right  of  action  against  the 
company,  notwithstanding  the  driver  may  also  have  been  negligent. 
Baltimore  City  Pass.  R.  Co.  v.  Wilkinson,  30  Md.  224.— /?/5/i«- 
Xuished  in  Baltimore  &  O.  R.  Co.  v.  State,  36  Md.  366.  Reviewed  in 
iBaltimore  &  Y.  Turnpike  Road  v,  Cason,  72  Md.  377. 

The  fact  that  a  driver  or  conductor  may  have  given  permission 
thus  to  use  the  platform  is  immaterial,  for  the  company  cannot  be 
bound  by  the  act  of  its  servant  in  attempting  to  dispense  with  a 
known  and  positive  regulation.  Baltimore  City  Pass.  R.  Co.  v. 
Wilkinson,  30  Md.  224. 

The  facts  that  a  notice  of  the  regulation  requiring  passengers  to 
enter  and  leave  the  cars  by  the  rear  platform  only  was  put  up 
inside  of  all  the  cars,  and  was  legible  to  all  who  entered  them,  and 
that  plaintiff  had  often  previously  ridden  in  the  cars,  were  evidence 
from  which  it  might  be  inferred  that  he  had  notice  of  its  existence. 
Baltimore  City  Pass.  R.  Co.  v,  Wilkinson,  30  Md.  224. 

Plaintiff  gave  up  his  seat  in  a  street  car  to  an  elderly  lady,  and 
while  standing  on  the  front  platform  the  car  ran  off  the  track.  At 
the  request  of  the  driver  plaintiff  got  off  and  assisted  in  getting  the 
car  on  the  track  again,  and  while  plaintiff  was  in  the  act  of  again 
getting  on  the  front  platform  the  driver  started  the  horses,  without 
signal  or  warning,  and  plaintiff  was  thrown  down,  and  after  being 
dragged  some  distance,  was  injured  by  the  wheel.  Notices  were 
posted  in  the  car  requiring  passengers  to  enter  and  leave  only  by 
the  rear  platform,  rfeld,  that,  even  if  it  be  conceded  that  plaintiff 
was  negligent  in  entering  by  the  front  platform,  it  still  remained  a 
question  whether,  by  the  exercise  of  proper  care,  injury  could  not 
have  been  avoided  after  the  danger  was  seen;  and  if  the  injury 
could  have  been  thus  avoided,  the  company  was  liable.  People's 
Pass.  R.  Co.  V.  Green,  6  Am.  &  Eng.  R.  Cas.  168,  56  Md.  84. 

Missouri  Act  to  Prevent  Getting  On  or  Off  Front  Platform. — The 
effect  and  intention  of  Mo.  Act  of  Jan.  16,  1860,  concerning  street 
railroads,  is  that  when  the  injury  to  the  passenger  is  occasioned  by 
his  getting  on  or  off  the  car  at  the  forward  platform  it  shall  be  pre- 
sumed as  a  matter  of  law  that  the  negligence  of  the  passenger  him- 
self contributed  to  produce  the  injury.  McKeon  v.  Citizens*  R.  Co., 
42  Mo.  79. 

But  the  above  statute  does  not  apply  to  a  case  where  the  passen- 
ger at  the  time  of  the  injury  is  not  getting  on  or  off  but  is  riding  on 
the  steps  of  the  platform  with  the  knowledge  and  by  the  direction  of 
the  driver.  Seymour  v.  Citizens'  R.  Co.,  58  Am.  &  Eng.  R.  Cas. 
395, 114  Mo.  266,  21  S.  W.  Rep.  739.  Quoting  Muchlhausen  v.  St. 
Louis  R.  Co.,  91  Mo.  347. 

10.  RIDING  ON  CAR  STEP. 

Where  a  passenger,  on  the  invitation  of  the  person  in  charge  of  the 
car,  or  without  objection  from  him,  stands  on  the  step  of  car,  outside 
of  the  gate,  it  is  not  negligence  per  se.  The  danger  of  such  position 
is  not  so  obvious  that  it  could  be  said  that  a  reasonable  man  would 
disobey  the  invitation  or  direction.  Seymour  v.  Citizens'  R.  Co.,  58 
Am.  &  Kng.  R.  Cas.  395,  114  Mo.  266;  Germantown  Pass.  R.  Co.  z\ 
Walling,  2  Am.  &  Eng.  R.  Cas.  20,  97  Pa.  St.  55;  Wilscam  v.  Mont- 
real, etc..  R.  Co.,  4  Montr.  Sup.  Ct.  193,  affirmed  in  5  Montr.  L.  R.  430. 

Plaintiff  was  voluntarily  riding  on  the  step  of  the  front  platform 
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of  a.  car  at  the  time  he  was  injured.   Plaintiff's  contention  was  that 

tliou^h  he  may  h;ive  been  neglig'ent  in  riding*  where  he  did,  still  the  ' 

company  was  liable  because  the  driver  did  not  stop  when  requested 

anci  l^t  him  off,  and  that  the  accident  happened  after  such  refusal. 

I^^id^  that  the  failure  to  stop,  not  being  the  cause  of  plaintiff's 

ocouf>ying  the  position  he  did,  would  not  render  the  company  liable. 

Solomon  v.  Central  Park,  N.  &  E.R.  R.  Co.,  1  Sweeny  (N.  Y.)  298. 

Xvlaere  the  measure  of  duty  on  the  part  of  a  passenger  is  ordinary 

arm<l   reasonable  care,  and  the  standard  shifts  with  the  circumstances 

of    t:ii.e  case,  the  question  of  contributory  negligence  is  for  the  jury. 

So  s-'tzinding  on  the  step  of  the  front  platform  of  a  crowded  street- 

ra.il  way  car,  with  the  implied  assent  of  the  conductor  and  driver,  is 

not    oontributory  negligence  per  se.    Germantown  Pass.  R.  Co.  v. 

Walling,  2  Am.  &  Eng.  R.  Cas.  20,  97  Pa.  St.  55,  37  Am.  Rep.  711,  n. 

Qt^oiing  Meesel  v.  Lynn  &  B.  R.  Co.,  8  Allen  (Mass.)  234.     Quoted 

in  :North  Chicago  St.  R.  Co.  v,  Williams.  140  111.  275  ;  Topeka  City 

R-   C^o.  V,  Higgs,  34  Am.  &  Eng.  R.  Cas.  529,  38  Kan.  375. 

Riding  on  Car  Step. — If  a  passenger  merely  uses  the  step  for  the 
pttrpose  of  ascending  into  the  car,  he  is  where  he  has  a  right  to  be  ; 
and  if  he  stand  upon  the  step  too  long,  it  cannot  be  said  that  he  is 
^^^reljy  such  a  trespasser  as  to  relieve  the  company  from  any  lia- 
Wlitry  other  than  that  for  a  wilful  injury.  The  mere  fact  of  riding 
X?  ^^  l>latform  of  a  street  car  is  not  conclusive  proof  of  negligence. 
Aortr^i  Chicago  St.  R.  Co.  v,  Williams,  52  Am.  &  Eng.  R.  Cas.  522, 
^*^X11.  275,  29  N.  E.  Rep.  672  ;  affirming  40  111.  App.  590. 

**^H.ere  a  passenger  knew,  from  passing  it  daily  on  his  way  to 

^orlc,    that  a  derrick  was  in  use  near  the  track,  but  did  not  know 

J^*^    "tlie  track  had  been  moved  toward  it  on  the  morning  of  the  day 

!/  ^^^  accident,  and  he  was  struck  by  it  while  riding  on  the  step  of 

la       ^^'^-^.  he  is  not  guiity  of  contributory  negligence  as  a  matter  of 

w^'-  Seymour  v.  Citizens'  R.  Co.,  5d  Am.  &  Eng.  R.  Cas.  395,  114 

•  .  **^-t  riding  upon  the  steps  of  a  street  car  is  less  safe  than  a  seat 
1  ^"^^^^  requires  no  proof  ;  it  is  obviously  so.  Ashbrook  v,  Frederick 
^''^r     ^^^.  Co.,  18  Mo.  App.  290,~Quoting  Clark  v.  Eighth  Ave.  R.  Co., 

T^      *     ^^^'  137. 

•  '■'^i^tiff  mounted  the  step  of  a  moving  car,  and,  instead  of  pass- 

^S    '^^^"ithin,  remained  on  the  step  and  was  struck  therefrom  by  a 

^jj^J^^^iaig  post,  with  the  position  of  which  he  was  familiar.    Held^ 

t  «^    1^^  was  guilty  of  contributory  negligence.     Aikin  v,  Frankford 

^r     ^^=*.  City  Pass.  R.  Co.,  142  Pa.  St.  47,  21  Atl.  Rep.  781. 

^,yQ_r^^^<)ugh   the    testimony   as   to    whether  the   platform    was  so 

ioo»^''^^^  that  he  could  not  enter  the  car  where  there  was  abundant 

Yg^^^     "^^as  contradictory,  yet  it  was  not  error  to  instruct  the  jury  to 

p-^*^*^    a  verdict  for  defendant.     Aikin  v.  Frankford  &  S.  P.  Citv 

?:?*  .  -^'  ^^-^  ^*2  ^*-  ®*-  '^^'  2^  ^^^'  ^^P-  ^®^- 
^j^  ^i  XI tiff,  while  standing  on  the  platform  or  step  of  a  street  car, 

^^     **^jured  by  a  passing  load  of  wood.     The  immediate  cause  of 

^jjjg  -^-^^Ciident  was  the  conductor's  want  of  vigilance  in  failing  to  stop 

y^^^^-*~,  as  he  might  have  done  in  time  to  prevent  the  collision. 

ly^^     »    that  the  company  was  responsible.     The  fact  that  plaintiff 

4p^j^^"t^,nding  on  the  platform  did  not  relieve  defendant  from  re- 

cotirt^*  "bility,  inasmuch  as  he  was  permitted  to  stand  there  by  the 

***itor,  who  had  collected  fare  from  him  while  he  was  in  that 
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positiou.  Wilscani  v,  Montreal  St.  R.  Co.  4  Montr.  Super.  Ct. 
193 ;  affirmed  in  5  Montr.  L.  R.  340. 

Riding  on  Car  Step  against  Rule  of  Company. — It  is  proper  to  re- 
fuse  to  charg-e  that  if  plaintiff  wilfully  violated  a  rule  of  the  com- 
pany, and  rode  on  the  step  while  the  car  was  in  motion,  and  was 
injured  in  consequence,  he  can  not  recover,  where  there  is  no 
evidence  of  any  wilful  violation  of  the  rule.  Medler  v,  Atlantic 
Ave.  R.  Co.,  36  N.  Y.  S.  R.  89,  12  N.  Y.  Supp.  930;  affirmed  in  126 
N.  Y.  669,  mem,,  37  N.  Y.  S.  R.  963,  27  N.  E.  Rep.  854. 

Going  to  Step  for  Purpose  of  Leaving  Car. — When  a  passeng-er  is 
on  the  step  of  a  car  and  about  to  alig'ht,  and  the  conductor  fails  to 
observe  whether  or  not  he  has  alighted,  or,  knowing-  that  he  has 
not,  negligently  starts  the  car  too  soon,  thus  throwing  the  passen- 
ger to  the  ground,  contributory  negligence  is  not  chargeable  to  him 
from  the  fact  of  his  being  on  the  step.  Washington  &  G.  R.  Co.  v, 
Harmon,  58  Am.  &  Eng.  R.  Cas.  380,  147  U.  S.  571,  13  Sup.  Ct.  Rep. 
557. 

If  a  passenger,  for  the  purpose  of  alighting,  gets  upon  the  step 
while  the  car  is  slowing,  but,  instead  of  stopping,  it  suddenly  starts 
again  with  a  jerk  by  reason  of  which  the  passenger  is  thrown  from 
the  car  and  injured,  he  is  not  to  be  charged  with  contributory  neg- 
ligence by  being  upon  the  step  while  the  car  was  in  motion,  for  he 
had  a  right  to  anticipate  that  the  car  would  stop,  and  there  was,  in 
contemplation  of  law,  no  risk  that  the  car  would  start  again,  either 
with  a  sudden  jerk  or  otherwise,  until  he  had  alighted.  Harmon  v, 
Washington  &  G.  R.  Co.,  7  Mackey  (D.  C.)  255. 

A  declaration  against  a  street-railway  company  which  alleg-es 
that  plaintiff,  a  passenger,  requested  the  car  to  be  stopped,  and,  in 
the  confident  belief  that  it  would  be,  got  upon  the  lower  step  of  the 
rear  platform  to  be  in  position  to  alight,  when  he  was,  by  the  neg-- 
ligence  of  the  driver,  thrown  from  the  car  and  injured,  is  not 
demurrable  as  showing  contributory  negligence.  Bowie  v,  Green- 
ville St.  R.  Co.,  69  Miss.  196,  10  So.  Rep.  574. 

Plaintiff  was  riding  on  a  street  car,  carrying  a  bundle  of  carpen- 
ter's tools.  When  near  his  place  to  alight  he  stepped  to  the  run- 
ning step  at  the  side  of  the  car,  and  while  reaching  over  for  his 
tools  was  struck  by  the  hub  of  a  wagon  on  the  street.  There  was 
barely  room  for  the  car  to  pass  the  wagon,  which  lapped  considera- 
bly over  the  car  step.  There  was  a  conflict  of  evidence  as  to 
whether  plaintiff  had  warning,  and  also  as  to  the  speed  of  the  car. 
Held,  that  the  questions  of  negligence  and  of  contributory  neg-li- 
gence  were  properly  left  to  the  jury.  Bleier  v,  Bushwick  R.  Co.,  9 
N.  Y.  S.  R.  706. 

Shortly  before  reaching  the  place  where  plaintiff  would  leave  the 
car,  he  stepped  to  the  lower  step,  while  the  car  was  running  about 
six  miles  an  hour,  and  stood  there  without  taking  hold  of  the  car 
with  either  hand,  until  there  was  a  sudden  jerk,  when  he  attempted  to 
take  hold  of  the  rod  at  the  corner  of  the  car  and  sit  down,  but  failed 
to  do  so,  and  was  thrown  to  the  ground.  Held,  that  the  evidence  as 
to  contributory  negligence  was  sufficient  to  sustain  a  verdict  for  d«*- 
fendant.  Tanner  v.  Buffalo  R.  Co.,  25  N.  Y.  Supp.  242,  72  Hun  465, 
54  N.  Y.  S.  R.  776.  Applying  Coleman  v.  Second  Ave.  R.  Co.,  114 
N.  Y.  609,  21  N.  E.  Rep.  1064. 

In  such  case  the  court  instructed  the  jury  that  **if  plaintiff  volun- 
tarily and  unnecessarily  placed  himself  on  the  step  outside  the  car. 
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^fore  it  came  to  a  stop,  and  while  g'oing'  at  the  i^te  of  six  miles  an 
**our,  whereby  his  injury   was   made   possible,  then  he  cannot  re- 
<^over."     Held^  that  the  instruction  was  correct,  as  applied  to  the 
^^se,  the  question  being"  left  to  the  jury  to  say  whether  the  conduct 
^^  plaintiff  was  neg-lig-ence  or  not,  and  the  instruction  not  excluding- 
]^he  question  of  contributory  negligence.     Tanner  v.  Buffalo  R.  Co., 
-^  N.  Y.  Supp.  242,  72  Hun  465,  54  N.  Y.  S.  R.  776. 
^  Standing  on  Step  to  Allow  Other  Passengers  to  Enter. — Plaintiff's 
^^idence  was  to  the  effect  that  he  went  upon  defendant's  street  car 
^^^^  stood  upon  the  front   platform,  although   there  were  vacant 
e*!^^^  inside.     The  car  stopped  to  receive  other  passengers,   who 
^^    *^^ed  by  the  front  platform ;    to  facilitate  their  entry,  plaintiff 
,  *^Pj>ed  down  upon  the  front  step;  as  he  was  stepping  up  again,  as 
.u^   testified,  '*the  car  gave  a  sudden. movement  and  pulled  up,"  and 
fie   ^'va.s  thrown  off  and  injured.     It  appeared  that,  after  starting, 
tb^  car  did  not  stop  until  after  the   accident.      //^/^,  that  the  evi- 
dence failed  to  show  any  negligence  on  defendant's  part,  and  that 
a  re:f  lasal  to  nonsuit  was  error.     Hayes  v,   Fortj'-second  St.  &  G.  S. 
^.   I^.    Co.,  21  Am.  &  Eng.  R.  Cas.  358,  97  N.  Y.  259 ;  reversing  (?)  26 
Hun  S34. — Distinguished  in  Morrison  ^^   Broadway  &  S.  A.  R.  Co., 
130  IM.  Y.  166,  28  N.  Y.  S.  R.  498,  8  N.  Y.  Supp.  436 ;    Medler  v,  At- 
lantic Ave.  R.  Co.,  36  N.  Y.  S.  R.  89,  12  N.  Y.  Supp.  930.      Quoted  in 
De     Soucey  v,   Manhattan  R.   Co.,  39  N.  Y.  S.  R.  79,  IS  N.  Y.  Supp. 
108- 

f^icfing  on  Foot  Board  on  Side  of  Open  Car. — Plaintiff  stood  on 
the  step  running  along  the  entire  length  of  a  horse  car,  and  the 
<iriver  of  another  car  belonging  to  defendant  drove  his  horses 
^f^inst  plaintiff,  knocking  him  off  and  injuring-  him.  It  appeared 
that:  a.11  the  seats  were  occupied  and  the  rear  platform  was  crowded. 
t^f\f^9  that  in  standing  upon  the  step  plaintiff  was  not  guilty  of  con- 
r^J^^'i'tory  negligence  as  matter  of  law,  but  it  was  properly  submit- 
^a  to  the  jury.  Bruno  v.  Brooklyn  City  R.  Co.,  5  Misc.  327,  25  N. 
^'  ^i*pp.  507,  55  N.  Y.  S.  R.  215. 
^  I>«rson  who  voluntarily  undertakes  to  pass  along  the  side  of  an 
pen.  street  car  on  the  side  step  cannot  recover  against  the  company 
.^^  ^n.  injury  received  by  coming  in  contact  with  the  support  or  pil- 
p"*  ^^  an  elevated   railroad.     Vroman  v,  Houston,  W.  S.  &  P.  F.  R. 

i^yj^*^  N.  Y.  Supp.  257,  57  N.  Y.  S.  R.  871,  mem.,  7  Misc.  234. 
j^    '^ongh   there  is  some  peril   attendant   upon   riding  on  the  foot 
Pj?"**^   of  a  horse  car,  it  is  not  negligence  per  se.     Geitz  v.  Milwaukee 
P^?'   I^.  Co.,  72  Wis.  307,  39  N.  W.  Rep.  866.     Quoted  in  Seymour  v. 

J^^ns'  R.  Co.,  114  Mo.  266. 

^j      "^^n  the  Car  Is  Crowded. — Plaintiff  was  a  passenger  on  an  open 

*L     *-^*x  which  there  was  only  standing  room  on  the  foot  board  along 

w^^^^tside  of  the  car.    Other  passengers  occupied   this  footboard 

.  *^^s  plaintiff.     At  the  point  where  plaintiff  embarked  there  was 

,,?'   «A  single  track.     Further  on,  where  the  track  was  double,  a  car 

**^^   form,  carrying  passengers  upon   the  foot  board,  passed  the 

^  .   **P>on  which  plaintiff  was,  but  the  space  between  the  cars  was 

\^  ^^fiicient  to  allow  them  to  pass  with  safety  when  persons  were 

*•  ^^ing  upon  the  foot  boards  of  both  cars,  and  plaintiff  was  injured 

"I  5V[^^^ing  into  contact  with  a  passenger  standing  on  the  foot  board 

*^u^  other  car.     Plaintiff  was  not  familiar  with  the  construction 

0*  ^ne  road.     Heldj  that  there  was  no  evidence  justifying  a  non-suit 

otv  the  ground  of  contributory  negligence.     City  R.  Co.  v,  Lee,  34 


320  STREET  RAILWAYS.  Vol.  VII 

(N.  s.y 

Notes. 

Am.  &  Eng-.  R.  Cas.  566,  50  N.  J.  L.  435,  7  Am.  St.  Rep.  798,  14  AtU 
Rep.  883,  13  Cent.  Rep.  273.  Reviewed  in  Seymour  v.  Citizens'  R. 
Co.,  114  Mo.  266. 

Where  a  company  runs  a  vehicle,  provided  with  foot  boards  with 
guards  on  the  sides,  where  passengers  usually  ride  when  all  the 
seats  inside  are  taken,  a  passenger  who  thus  rides  when  there  is  no 
seat  accessible  to  him,  and  pays  his  fare,  without  objection  from 
those  in  charge,  is  not  thereby  guilty  of  negligence  per  se,  but  the 
question  of  negligence  is  for  the  jury.  Spooner  v.  Brooklyn  Citv  R. 
Co.,  54  N.  Y.  230,  6  Am.  Ry.  Rep.  198 ;  reversing  36  Barb.  217,  31 
Barb.  419.  Quoted  in  Blackmore  f .  Toronto  St.  R.  Co.,  38  U.  C.  Q. 
B.  172. 

Where  a  passenger  is  compelled  by  the  crowded  condition  of  the 
car  to  stand  upon  the  foot  board,  it  being  a  common  thing  for  pas- 
sengers upon  defendant's  cars  to  ride  in  that  way,  he  is  not  guilty 
of  negligence  contributing  to  injuries  received  by  being  struck  by  a 
a  heavy  plank  which  projected  a  few  feet  above  the  roadbed.  Cogs- 
well V,  West  St.  &  N.  E.  Elec.  R.  Co.,  52  Am.  &  Eng.  R.  Cas.  500,  5. 
Wash.  46,  31  Pac.  Rep.  411. 

When  There  is  Room  Inside. — Plaintiff  was  injured  by  a  collision 
while  riding  on  the  foot  board  of  an  open  street  car.  The  jury 
found  that  there  was  room  inside,  that  plaintiff  knew  he  was  in  a 
dangerous  place,  and  that  he  was  guilty  of  negligence  contributing 
to  the  injury.  Held,  that  he  could  not  recover,  the  negligence  of 
the  carrier  not  being  gross  or  willful.  Schoenfeld  v.  Milwaukee 
City  R.  Co.,  74  Wis.  433,  43  N.  W.  Rep.  162. 

Riding  on  Driving  Bar. — It  is  contributory  negligence  for  a  pas- 
senger of  ordinary  common  sense  to  sit  on  the  driving  bar  of  a 
street  car,  even  at  the  driver's  invitation,  if  there  is  room  for  him 
inside  the  car.  Downey  v.  Hendrie,  8  Am.  &  Eng.  R.  Cas.  386,  46. 
Mich.  498,  9  N.  W.  Rep.  828,  41  Am.  Rep.  347,  n. 


Am.  &  Enff.    PURCHASE  OF  COMPETING  LINE.  321 

R.  Cas. 

Farmers'  L.  &  T.  Co.  v.  New  York  &  N.  Ry.  Co. 


Farmers'  Loan  and  Trust  Co. 

V. 

New  York  &  N.  Ry.  Co.  et  «/.* 

{Court  of  Appeals  of  New  Vork,  Oct.  20^  i8g6,) 

Purchase  of  Competing  Line  by  Railroad  Corporation. — Where  a 

corporation,  by  purchasing'  a  majority  of  the  stock  of  a  competing 

Hne  obtains  control  of  its  affairs,  and  causes  such  line  to  divert  its 

income  from  its  business,  or  to  refuse  business  which  would  enable 

*^  to  pay  the  interest  for  which  it  was  in  default,  for  the  purpose  of 

f^^taining  control  of  the  property  of  such  line  at  less  than  its  value, 

^  the  injury  of  the  minority  stockholders  in  the  line,  a  court  of 

^*Jity  will  not  lend  aid  to  such  majority  stockholder  by  enforcing 

'Hortg'ag'e  and  decreeing  a  foreclosure  and  sale  of  the  mortgaged 

premises  to  the  injury  of  the  interests  of  the  minority  stockholders 

3\  the  request  and  in  the  behalf  of  such  majority  holder. 

^ame — Rights  of  Minority  Holders. — An  action  was  brought  to 
^ofcclose  upon  the  property  of  a  railway  company  by  a  railroad 
corporation  which  had  purchased  a  majority  of  the  stock  of  such 
company,  and  some  of  the  stockholders  resisted  the  foreclosure  as  in 
fraud  of  their  rights.  Upon  trial,  it  appeared  that  the  corporation 
^*s  a  competing  line,  and  had  purchased  the  stock  in  the  company 
*<>r  the  avowed  purpose  of  destroying  it  as  a  competitor,  and  that  as 
such  majority  stockholder  it  acquired  the  entire  control  of  the  affairs 
^^^he  company  through  its  control  of  the  board  of  directors  and 
officers  of  the  company  ;  and  that  the  foreclosure  was  being-  made 
*^  the  request  of  the  corporation.  Held^  that  the  court  erred  in 
f^^jecting,  as  immaterial,  evidence  offered  by  the  minority  stock- 
noMers  to  show  that  such  corporation,  after  obtaining  control  of  the 
r^^jority  of  the  stock  of  the  railway  company,  declined  business 
nich  would  have  enabled  the  company  to  pay  the  interest  on  its 
^^'^firage  bonds,  diverted  the  income  from  the  payment  of  such  in- 
-  ^^st  to  improper  sources,  thereby  occasioning  the  default  in  the 
^Jf.>"est. 

''•ght  of  Trustee  to  Foreclose  Mortgage. — It  was  provided  in  a 
^l^*"tg"ag"e  given  by  a  railway  company  to  secure  its  bonds,  that  in 
P^^  ^vent  of  certain  defaults  the  trustee  might,  upon  the  written 
^M**^^^  of  holders  of  $3,000,000  in  amount  of  said  bonds,  outstanding 
^^^upaid,  apply  to  any  court  having  jurisdiction  for  foreclosure. 
(^f^  *  that  the  mortgage  would  not  be  foreclosed  on  the  application 
p^^  ^rm  holding  Sl,700,000  of  such  bonds  owned  by  a  railway  com- 

|T^^»  and  holding  $800,000  owned  by  various  persons, 
^^^^flficient  Request — Maintenance  of  Action  to  Foreclose. — An 
'^aiiiS  ^^  foreclose  such  mortgage  which  was  commenced  on  such 
pj.^  ?^cient  request,  cannot  be  maintained  by  the  trustee  under  a 
ir|,^**ion  in  the  mortgage  that  the  trustee  might  bring  such  action 
- — ^^^^^^  in  its  discretion,  it  deemed  it  to  the  interest  of  the  holders. 

~"^^  notes  at  end  of  case. 

^   (N.  s.)  A.  &  E.  R.  Cas.— 21 
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Appeal  from  g-eneral  term  supreme  court,  Second 
department.     Jieversed. 

The  action  was  broug-ht  to  foreclose  a  second  mort- 
gagfe  upon  the  property  of  the  New  York  &  Northern 
Railway  Company,  made  by  it,  and  given  to  the  plain- 
tiflF,  as  trustee,  to  secure  the  payment  of  second  mort- 

gugfe  bonds  issued  by  that  company,  amount- 
ing- to  $3,200,000.  This  mortg-ag-e  was 
made  in  pursuance  of  a  plan  for  the  reorg^anization  of 
the  predecessor  of  the  New  York  &  Northern  Railway 
Company.  The  interest  on  the  bonds  for  the  first  four 
years  was  payable  only  out  of  the  net  income,  and  no 
interest  became  due  under  the  mortgag-e  until  June  1, 
1892.  It  provided  that  no  foreclosure  could  be  had 
until  the  expiration  of  one  year  after  default  in  the  pay- 
ment of  the  interest,  and  that  then  the  plaintiff  might, 
and  upon  the  written  request  of  the  holders  of  two  mil- 
lions in  amount  of  such  bonds  should,  apply  to  a  court 
having  jurisdiction  for  a  foreclosure  and  sale  of  the 
mortgaged  premises.  The  capital  stock  of  the  New 
York  &  Northern  Railway  Company  consisted  of 
53,000,000,  par  value,  of  common  stock,  and  $6,000,000, 
par  value,  of  preferred  stock,  making  a  total  of  $9,000,- 
000.  On  July  20,  1893,  Drexel,  Morgan  &  Co.,  claim- 
ing to  own  a  portion  and  to  represent  the  holders  of 
another  portion  of  the  second  mortgage  bonds,  which 
together  amounted  to  more  than  $2,000,000,  requested 
the  plaintiff  to  take  proceedings  for  the  foreclosure  of 
the  mortgage,  and,  under  a  provision  in  it  to  that  effect, 
to  declare  the  whole  principal  and  interest  secured 
thereby  to  be  at  once  due  and  payable.  None  of  the 
original  defendants  interposed  any  defense  ;  but  on 
October  5,  1893,  on  their  own  motion,  the  appellants 
were  made  parties  defendant  in  the  action,  and  served 
an  answer.  The  appellants  are  stockholders  of  the 
New  York  &  Northern  Railway  Company,  represent- 
ing about  20,000  shares  of  preferred  and  common 
stock,  and  appear  in  this  action  on  their  own  behalf, 
and  also  on  behalf  of  the  holders  of  the  other  shares 
represented  by  them.     In  the  answer,  the  appellants. 
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with  other  defenses,  in  substance,  allegfe  that  this  ac- 
tion was  brought  in  pursuance  of  an  unlawful  plan  and 
combination  by  and  between  the  New  York  Central 
&  Hudson  River  Railroad  Company  and  others  act- 
ing for  it  to  render  the  stock  of  the  New  York  & 
Northern  Railwaj'  Company  valueless,  and  to  secure 
its  property  for  the  benefit  of  the  New  York  Central 
&  Hudson  River  Railroad  Company  ;  that  the  latter, 
in  order  to  carry  such  plan  into  effect,  purchased  a  large 
number  of  the  second  mortgage  bonds,  and  also  a  ma- 
jority of  the  stock  of  that  company  ;  that  by  virtue  of 
its  ownership  of  a  majority  of  such  stock,  and  prepara- 
tory to  the  foreclosure  of  the  mortgage,  it  obtained  and 
assumed  control  of  the  affairs  of  the  New  York  & 
Northern  Railway  Company,  by  causing  changes  in  its 
directory  and  officers  so  as  to  make  them  favorable  to 
the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany, thereby  preventing  the  New  York  &  Northern 
Railway  Company  from  saving  its  default  in  payment 
of  the  interest  then  due,  and  from  taking  measures  for 
its  safety,  or  from  resisting  the  New  York  Central  & 
Hudson  River  Railroad  Company's  scheme  to  acquire 
its  property  by  such  foreclosure  ;  that  the  railroad  of 
the  New  York  &  Northern  Railway  Company  was  a 
parallel  and  competing  road  with  the  New  York  Cen- 
tral &  Hudson  River  Railroad,  and  that,  by  the  means 
already  referred  to,  the  latter  company  sought  to  secure 
the  property  of  the  former  through  such  foreclosure 
for  its  own  benefit,  and  at  a  price  much  less  than  its 
true  value  ;  that  this  was  rendered  possible  by  its  ac- 
quiring a  majority  of  the  stock  of  that  company,  and 
thereby  being  able  to  control  the  affairs  of  the  New 
York  &  Northern  Railway  Company,  and  to  so  manage 
its  business  in  collusion  with  its  directors  and  officers 
that  its  obligations  could  not  be  met  or  its  default  made 
good  :  that  such  acts  on  the  part  of  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company  were  fraudu- 
lent, and  prohibited  by  the  laws  of  the  state  ;  and  that 
the  written  request  to  the  plaintiff  asking  for  a  fore- 
closure did  not  comply  with  the  terms  and  provisions 
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of  the  mortg-ag-e,  as  the  persons  making'  the  request 
were  not  at  the  time  holders  of  S2,000,000  of  the  bonds 
it  was  gciven  to  secure. 

On  the  trial,  the  defendants  introduced  in  evidence 
the  following^  letters  and  papers  : 

''  The  New  York  Central  and  Hudson  River  R.  R, 
Co.  Principal  Office.  Albany,  N.  Y.,  March  18th, 
1893.  Circular  letter  to  the  stockholders  in  respect  of 
acquiring-  control  of  the  New  York  and  Northern  Rail- 
way. The  New  York  and  Northern  Railwa}'  extends 
from  One  Hundred  and  Fifty-Fifth  street,  in  the  city 
of  New  York,  occupying-  a  line  practically  midway  be- 
tween this  company's  Hudson  River  Division  and  its 
Harlem  Division,  to  Brewsters,  on  the  line  of  the  latter, 
a  distance  of  about  60  miles.  It  has  a  fine  bridg-e 
across  the  Harlem  river,  and  has,  within  the  bounds  of 
the  city  of  New  York,  8  miles  of  a  hundred-foot  road- 
way, and  it  owns  32  acres  of  terminal  property,  also 
within  the  bounds  of  the  city.  The  relation  and  value 
of  this  line  to  this  company  is  too  well  known  to  require 
explanation.  To  acquire  the  control  of  it  will  cost  this 
company  about  $4,000,000,  and  agreements  in  respect 
thereof  have  been  entered  into  subject  to  the  approval 
herein  asked  for.  It  is  proposed,  after  the  control  is 
acquired,  to  enter  into  a  lease  with  the  present  com- 
pany, or  perhaps  with  a  company  to  be  organized  in  its 
stead,  under  which  this  company  will  g-uaranty  the 
principal  and  interest  of  $5,000,000  in  4  per  cent.  100- 
year  gold  bonds.  Of  this  amount,  $4,000,000  will  rep-, 
resent  the  cost  of  control,  as  above  stated,  and  $1,000,-' 
000  will  be  reserved  for  developing,  improving,  and 
bettering  the  line.  As  will  be  seen  by  the  form  of  no- 
tice at  the  top  hereof,  a  special  meeting  of  the  stock- 
holders of  this  company  has  been  called,  to  be  held  on 
the  19th  day  of  April  next,  to  which  meeting  this  mat- 
ter will  be  submitted  for  approval  and  authorization. 
Accompanying  this  is  the  form  of  a  proxy  to  be  used  at 
that  meeting,  which,  when  executed,  may  be  returned 
to  the  undersigned  in  the  same  envelope  with  the 
proxies  for  other   meetings   which   are  sent   herewith^ 
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What  has  been  said  in  the  other  circular  letters  which 
g"o  out  with  this  in  respect  of  the  desirability  of  a  full 
vote  may  be  taken  to  appl5%  with  equal  force,  to  this 
present  letter.     E.  D.  Worcester,  Secretary." 

''New  York,  April  3,  1893.  Drexel,  Morgan  & 
Company.  E.  V.  W.  Rossiter,  Esq.,  Treasurer  New 
York  Central  and  Hudson  River  Railroad  Company, 
Grand  Central  Depot,  New  York — Dear  Sir  :  We  have 
paid  out  for  the  New  York  Central  as  follows : 

51,700,000  second  mortage  bonds,  at  80. . .  .51,360,000 

2,500,000  preferred  stock,  at  35 875,000 

2,200,000  common  stock,  at  15 330,000 

Total $2,565,000 

'*  Will  you  kindly  send  us  your  note  dated  April  1st 
for  that  amount,  and  oblige,  yours  truly,  Drexel,  Mor- 
gan &  Company. 

**P.  S.  Equipment  obligations  and  floating-  debt 
obligations  have  not  yet  been  delivered.  We  will  re- 
port later  as  to  them.     D.,  M.  &Co." 

*'New  York,  April  1,  1893.  32,565,000.  On  de- 
mand,  upon  ten  days'  notice  after  date,  we  promise  to 
pay  to  the  order  of  Drexel,  Morg"an  &  Company  two 
million  five  hundred  and  sixty-five  thousand  dollars, 
with  interest.  Value  received.  New  York  Central 
and  Hudson  River  Railroad  Company.  Chauncey  M. 
Depew,    President.     E.  V.  W.  Rossiter,  Treasurer." 

The  indorsements  were  :  Aug'ust  1,  1893,  interest 
paid  to  date ;  also  S740,996  on  account  of  principal  of 
within.  Also  further  indorsements  of  full  payment, 
August  1,  1893,  for  $1,804,094.89. 

'*  New  York,  April  5,  1893.  E.  V.  W.  Rossiter, 
Esq.,  Treas'r  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  City— Dear 
Sir  :  In  payment  for  the  following-  securities  of  the  N. 
Y.  &  Northern  R.  R.  Co.,  t7>.  Sl,700,000  2d  Mtge. 
bonds,  52,500,000  preferred  stock,  82,200,000  common 
stock,  we  have  received  from  you  a  demand  note,  on 
ten  days'  notice,  for  52,565,000,  dated  April  1st,  1893, 
and  signed  by  Chauncey  M.  Depew,  president,  and  E. 
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V.  W.  Rossiter,  treasurer  of  the  N.  Y.  Central  &  H. 
R.  R.  R.  Co.  We  hold  the  above-mentioned  securities 
subject  to  your  order.  Yours  very  truly,  Drexel,  Mor- 
gan i&Co." 

The  following:  is  a  resolution  of  the  stockholders  of 
the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany, which  was  adopted  at  a  stockholders'  meeting* 
held  April  19,  1893 : 

"  Resolved,  that  the  stockholders  of  the  New  York 
Central  and  Hudson  River  Railroad  Company  hereby 
approve  and  authorize  the  acquirement,  by  purchase, 
of  a  controlling-  interest  in  the  stock  and  bonds  of  the 
New  York  and  Northern  Railway  Company,  and  ap- 
prove and  authorize  the  making  of  a  lease  with  the  com- 
pany, or  a  company  which  shall  be  organized  in  its 
stead,  of  its  railroad  and  property,  and  approve  and  au- 
thorize the  g-uaranty  under  such  lease  of  the  principal 
and  interest  of  S5, 000, 000  in  four  per  cent,  one  hundred 
year  g-old  bonds  of  the  lessor  company." 

The  report  of  the  New  York  Central  &  Hudson 
River  Railroad  Company  to  its  stockholders,  made 
June  4,  1893,  was  as  follows  : 

**  At  a  special  meeting-  held  April  19,  1893,  640,378 
shares  of  the  capital  stock  of  this  company  were  voted 
in  favor  of  a  resolution  approving*  and  authorizing*  the 
acquirement,  by  purchase,  of  a  controlling*  interest  in 
the  stock  and  bonds  of  the  New  York  and  Northern 
Railway  Company,  and  approving*  and  authorizing*  the 
making:  ^^  3,  lease  with  that  company  (or  a  company 
which  shall  be  orgfanized  in  its  stead)  of  its  railroad 
property,  and  approving*  and  authorizing*  the  g-uaranty 
under  such  lease  of  the  principal  and  interest  of  S5,000,- 
000  in  4  per  cent,  one  hundred  year  g*old  bonds  of  the 
lessor  company." 

The  following*  note  was  also  introduced  in  evidence  : 

*' Aug*ust  1st,  1893.  51,824,094.  On  demand,  upon 
ten  days'  notice  after  date,  we  promise  to  pay  to  the 
order  of  Drexel,  Morg*an  &  Company  one  million  eigfht 
hundred  and  twenty-four  thousand  and  ninety-four 
dollars,    with   interest.     Value   received.     New  York 
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Central  and  Hudson  River  Railroad  Company.  Chaun- 
cey  M.  Depew,  President.  E.  V.  W.  Rossiter,  Treas- 
urer." 

The  indorsements  upon  this  note  showed  payments 
in  full,  commencing"  August  2,  1893,  and  ending  Aug- 
ust 9th. 

A  contract  between  Louis  V.  Bell  and  Henry  K. 
McHarg"  was  also  introduced  in  evidence,  which  shows 
that  on  the  14th  of  July,  1893,  the  New  York  Central 
&  Hudson  River  Railroad  Company  agreed  to  purchase 
from  them,  at  the  price  or  rate  of  80  cents  on  the  dollar, 
second  mortgage  bonds  of  the  New  York  &  Northern 
Railway  Company  of  the  par  value  of  at  least  $750,000, 
to  be  paid  for  at  that  rate  in  the  bonds  of  the  company 
which  should,  at  the  time  of  their  issue,  be  the  owner 
of  the  railroad  covered  by  such  mortgage,  and  a  part  of 
an  issue  of  $6,200,000,  bearing  interest  at  the  rate  of  4 
per  cent,  per  annum,  payable  100  years  from  the  date 
of  the  new  bonds,  and  secured  by  a  mortgage  upon 
said  mortgaged  property,  principal  and  interest  to  be 
guarantied  by  the  New  York  Central  &  Hudson  River 
Railroad  Company  ;  the  purchase  money  to  bear  interest 
at  4  per  cent,  from  July  13,  1893,  to  be  paid  either  by 
making  the  new  bonds  draw  interest  from  that  date,  or 
by  delivering  to  them  bonds  of  the  $5,000,000  issue, 
the  par  value  of  which  should  be  equal  to  the  interest 
from  July  13th  ;  the  New  York  Central  &  Hudson 
River  Railroad  Company  to  have  the  option  to  pay  the 
purchase  price  in  cash.  The  contract  also  provided 
that  the  bonds  purchased  might  be  used  by  Messrs. 
Drexel,  Morgan  &  Co.  for  the  purpose  of  reorganizing 
the  New  York  &  Northern  Railway  Company. 

The  president  of  the  New  York  Central  &  Hudson 
River  Railroad  Company  gave  the  following  testimony: 
**I  was  aware  of  the  notice  sent  by  Drexel,  Morgan  & 
Company  to  the  Farmers'  Loan  &  Trust  Company, 
and  I  acquiesced  in  having  it  sent.  It  was  sent  in  pur- 
suance of  the  general  purpose  expressed  in  our  circular 
of  March  18,  1893,  and  our  statement  of  June  30,  1893, 
to  our  stockholders,  to  acquire  control,  by  lease  or 
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otherwise,  of  the  New  York  and  Northern  Railroad 
property."  The  evidence  also  disclosed  that  in  Octo- 
ber, 1893,  the  minority  stockholders  g*ave  notice  to  the 
New  York  Central  &  Hudson  River  Railroad  Company, 
Drexel,  Morg-an  &  Co.,  and  Charles  T.  Barney  that 
they  were  willing*  to  contribute  their  proportion  of  the 
money  necessary  to  pay  or  purchase  the  interest  coupons 
for  the  non-payment  of  which  such  foreclosure  was 
bei'ng-  had,  and  asked  them  to  contribute  their  propor- 
tion for  a  like  purpose.  To  this  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company  made  no  reply. 
Barney  replied  that  the  stock  st'indingf  in  his  name  was 
owned  by  some  one  else,  w^hile  Drexel,  Morgan  &  Co. 
declined  to  act  upon  that  proposition.  That  the  New 
York  &  Northern  Railway  Company  and  the  New 
York  Central  &  Hudson  River  Railroad  Company  were 
duly  org*anized,  and  that  the  plaintiflF  was  a  domestic 
corporation,  were  found  as  facts  by  the  court.  It  also 
in  substance  found  that  the  New  York  Central  & 
Hudson  River  Railroad  Company  owns  and  operates 
railroads  which  are  parallel  or  competing*  lines  with 
the  New  York  &  Northern  Railway;  that  the  appellant 
Pick  owned  100  shares  of  the  capital  stock  of  the  New 
York  &  Northern  Railway  Company,  and  represented 
about  18,000  other  shares  of  such  capital  stock,  and  the 
defendant  Holmes  owned  1,200  shares  ;  and  that  the 
purchase  of  the  bonds  by  the  New  York  Central  & 
Hudson  River  Railroad  Company  was  after  default 
had  been  made  in  the  payment  of  the  interest  thereon. 
The  cotirt  also  found  that  the  plaintiff  had  received  a 
written  request,  sigfned  by  the  holders  of  more  than 
82,000,000  in  amount  of  such  bonds,  requesting-  it  to 
brings  an  action  for  the  foreclosure  and  sale  of  the 
premises  covered  by  such  mortgag-e  ;  that  it  was  for 
the  best  interests  of  all  concerned  that  all  the  property 
should  be  sold  in  one  parcel,  and  a  sale  in  any  other 
way  would  be  g-reatly  to  the  detriment  and  injury  of  the 
parties  interested  in  the  railroad  and  its  affairs  ;  and 
that  the  rig-hts  of  all  the  parties  interested  could  be 
fully  protected  only  by  a  sale  of.  the  mortgagfed  prem- 
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ises,  property,  and  appurtenances  as  an  entiretj\  As 
conclusions  of  law,  the  court  held  that  there  was  due 
under  said  mortgrag-e,  for  principal  and  interest,  the 
sum  of  $3,453,511.11,  and  that  the  plaintiff  was  entitled 
to  a  judgment  of  foreclosure  and  sale. 

James  C.  Carter  and  Simon  Sterne^  for  appellants. 
Ashbel     Green^     David    McCliire,     and     Thomas 
Thacher^  for  respondents. 

Martin,  J.  (after  stating  the  facts).  That  the  New 
York  Central  &  Hudson  River  Railroad  Company  pur- 
chased a  majority  of  the  second  mortefage  bonds  and  a 
majority  of  the  stock  of  the  New  York  &  Northern 
Railway  Company,  for  the  sole  purpose  of  obtaining 
control  of  the  property  of  the  latter,  is  clearly  estab- 
lished by  the  proof  contained  in  the  record.  Indeed, 
such  was  the  avowed  purpose  of  its  purchase.  The 
record  renders  it  equally  clear  that  the  New  York 
Central  &  Hudson  River  Railroad  Company^  was  the 
actual  and  beneficial  owner  of  such  bonds  and  stock 
for  several  months  before  the  commencement  of  this 
action.  They  w^ere  retained  in  the  hands  of  Drexel, 
Morgan  &  Co.,  not  as  owners  or  holders  in  their  own 
right,  but  as  agents  or  naked  trustees  for  the  New 
York  Central  &  Hudson  River  Railroad,  and  were 
clearly  subject  to  the  order  and  control  of  the  latter. 
Moreover,  the  request  that  Drexel,  Morgan  &  Co. 
made  to  the  plaintiff  to  commence  this  action  was  not 
only  based  upon  the  bonds  owned  by  the  New  York 
Central  &  Hudson  River  Railroad  Company  and  others 
it  had  contracted  to  purchase,  but  the  sole  purpose  of 
that  request  was  to  procure  a  foreclosure,  and  thus 
enable  the  New  York  Central  &  Hudson  River  Rail- 
road Company  to  acquire  control  of  the  property  and 
franchises  of  the  New  York  &  Northern  Railway 
Company  for  its  own  benefit,  as  set  forth  in  the  circu- 
lar letter  sent  to  the  stockholders  of  the  New  York 
Central  &  Hudson  River  Railroad  Company.  The 
president  of  the  latter  company  himself  testified  that 
that  was  the  object  and  purpose  which  induced  the 
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sending"  of  the  notice  requesting*  the  commencement  of 
this  action.  The  notice  given  by  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company  to  its  stock- 
holders states  the  fact  that  on  March  18,  1893,  agree- 
ments had  already  been  made  in  respect  to  the  purchase 
of  a  controlling  interest  in  the  New  York  &  Northern 
Railway  Company,  subject  to  the  approval  therein 
asked  for.  The  letter  of  Drexel,  Morgan  &  Co.  to  the 
treasurer  of  the  New  York  Central  &  Hudson  River 
Railroad  Company,  dated  April  5,  1893,  shows  that  the 
majority  of  the  stock  and  bonds  mentioned  therein  was 
held  by  them,  subject  to  the  order  of  the  New  York 
Central  &  Hudson  River  Railroad  Company,  and  that 
they  had  received  the  note  of  that  company  in  payment 
thereof.  Thus,  it  is  obvious  that  this  action  was  pro- 
cured to  be  commenced  by  the  New  York  Central  & 
Hudson  River  Railroad  Company,  while  it  owned  a 
majority  of  the  stock  and  bonds  of  the  New  York  & 
Northern  Railway  Company,  for  the  sole  and  avowed 
purpose  of  obtaining  control  of  its  property  and  busi- 
ness, regardless  of  the  rights  of  the  minority  stock- 
holders or  the  owners  of  the  remainder  of  the  bonds. 
The  appellants  contend  that  the  New  York  Central  & 
Hudson  River  Railroad  Company,  as  such  majority 
stockholders,  also  acquired  the  entire  control  of  the 
affairs  of  the  New  York  &  Northern  Railway  Com- 
pany through  its  board  of  directors,  who  were  willing 
to  serve  the  interests  of  those  owning  a  majority  of  the 
stock,  as  was  indicated  by  the  resignation  of  three  of 
the  directors,  the  appointment  of  others  in  their  places, 
by  the  resignation  of  two  officers  who  occupied  impor- 
tant positions  in  the  affairs  of  that  company,  and  bj' 
the  appointment  of  two  officers  in  their  places  who 
were  in  the  employ  of  the  New  York  Central  &  Hud- 
son River  Railroad  Company,  to  discharge  the  duties 
of  such  officers,  and  compensated  for  their  services  by 
the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany. While  the  proof  upon  that  question  was  not 
perhaps  conclusive,  yet  the  circumstances  developed 
by  the  evidence  plainly  indicate  that,  after  it  became 
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the  owner  of  a  majority  of  the  stock  and  bonds,  the 
New  York  Central  &  Hudson  River  Railroad  Company 
dictated  and  g-overned  the  action  of  the  board  of  direc- 
tors, and  controlled  the  manag-ement  of  the  affairs,  of 
the  New  York  &  Northern  Railway  Company. 

The  facts  already  referred  to  are  strong  proof  that 
the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany was  in  the  control  of  the  affairs  of  the 
New  York  &  Northern  Railway  Company.  XViJilJ.^""" 
It  is  hardly  to  be  supposed  that  a  board  of 
directors  which  was  not  under  the  control  of  another 
corporation  would  appoint  three  of  the  friends  of  the 
president  of  that  corporation  as  directors  of  the  com- 
pany, and  place  the  officers  of  that  company  in  control 
of  its  financial  affairs,  especially  when  it  was  the  owner 
of  competing-  lines  of  railroad.  The  clear  and  legiti- 
mate inference  to  be  drawn  from  the  circumstances 
proved  in  this  case  is  that,  after  the  New  York  Central 
&  Hudson  River  Railroad  Company  purchased  a  ma- 
jority of  the  stock  and  bonds  of  the  New  York  & 
Northern  Railway  Company,  it  controlled  its  officers 
and  directors  as  fully  and  completely  as  though  they 
had  been  elected  by  its  votes.  All  the  facts  and  cir- 
cumstances, so  far  as  the  defendants  were  permitted  to 
prove  them,  tend  to  show  that  such  was  the  situation. 
Indeed,  it  is  a  matter  of  common  knowledge  that, 
where  the  ownership  of  a  majority  of  the  stock  of  such 
a  corporation  changes,  the  board  usually  changes,  un- 
less its  members  are  -already  in  harmony  with  the 
policy  of  the  purchasers. 

On  the  trial,  the  appellants  sought  to  prove  that  after 
the  New  York  Central  &  Hudson  River  Railroad 
Company  became  the  owner  of  such  stock  and  bonds, 
and  while  its  officers  were  in  substantial  control  of  the 
New  York  &  Northern  Railway  Company,  thej^  de- 
clined to  accept  traffic  from  other  roads  that  would 
have  produced  a  fund  with  which  to  pay  the  interest 
due  on  the  bonds  in  question  ;  that  the  income  of  the 
road  which  should  have  been  employed  to  pay  such  in- 
terest was  used  for  other  and  improper  purposes  ;  and 
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that  such  action  caused  the  inability  of  the  New  York 
&  Northern  Railway  Company  to  pay  the  interest,  and 
thus  cure  its  default.  This  evidence  was  rejected  as 
irti material,  and  the  appellants  duly  excepted. 

In  determining-  the  correctness  of  the  ruling's  made 
by  the  trial  court,  it  becomes  necessary  to  determine 
incidentally  whether  a  corporation,  purchasing  a  ma- 
jority of  the  stock  of  another  competing*  corporation, 
may  thus  obtain  control  of  its  affairs,  cause  it  to  divert 
the  income  from  its  business,  or  to  refuse  business 
which  would  enable  it  to  pay  the  interest  for  which  it 
was  in  default,  and  then  institute  an  action  in  equity  to 
enforce  its  obligations,  for  the  purpose  of  obtaining- 
control  of  its  property  at  less  than  its  value,  to  the 
injury  of  the  minority  stockholders,  and  they  have  no 
remedy  ;  or,  in  other  words,  whether  a  court  of  equity, 
with  those  facts  established,  would  lend  its  aid  to  such 
a  stockholder,  by  enforcing  the  mortgage  and  decreeing- 
a  foreclosure  and  sale  of  the  mortgaged  premises,  at  its 
request,  in  its  behalf,  and  to  accomplish  such  a  purpose. 
If  it  would,  then  the  rulings  of  the  trial  court  were 
proper  ;  if  not,  then  the  appellants  were  entitled  to 
prove  those  facts,  and  it  was  error  to  reject  the  evi- 
dence. 

In  Gamble  v.  Water  Co.,  123  N.  Y.  91,  in  discussing- 

a  similar  question.  Judge  Peckham,  in 
■"rity^^Vdm.    effect.   Said  that,  although  it  is  not  every 

question  of  mere  administration  or  of  policy 
upon  which  there  might  be  a  difference  of  opinion  that 
would  justify  the  minority  in  coming  into  a  court  of 
•equity  to  obtain  relief,  yet,  where  the  action  of  a 
majority  of  the  stockholders  of  a  corporation  is  fraudu- 
lent or  oppressive  to  the  minority  shareholders,  an 
•action  may  be  maintained  by  the  latter,  w^here  the  con- 
templated action  of  the  majority  is  so  far  opposed  to 
the  interests  of  the  corporation  as  to  lead  to  a  clear  in- 
ference that  such  action  is  with  an  intent  to  serve  some 
outaide  purpose  regardless  of  the  consequences  to  the 
company  and  inconsistent  with  its  interests.  In  Pondir 
V.  Railroad  Co.,  72  Hun  385,  389,  25  N.  Y.  Supp.  SbO, 
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where  the  Erie  Railroad  Company,  through  the  action, 
of  the  Buffalo,  Bradford  &  Pittsburgh  Railroad  Com- 
pan3%  whose  directors  were  elected  and  controlled  by 
the  Erie  Company,  without  consideration,  obtained  the 
property  of  the  latter  corporation,  and  so  arranged  its. 
affairs  as  to  render  all  the  shares  of  its  stock,  other 
than  those  held  by  the  Erie  Company,  valueless,  it  was. 
held  that  a  stockholder  of   the  Buffalo,  Bradford  & 
Pittsburgh  Railroad  Company  might  maintain  an  action 
to  redress  the  wrong  done  to  his  company.     In  that, 
case  Mr.  Justice  Follett  said  :  *'This  was  a  fraud 
on    the    Buffalo,    Bradford    &    Pittsburgh    Railroad 
Company    and    its    shareholders.      Such    frauds  are 
not  uncommon    in   the   management    of    corporations, 
and,   when   they   are   exposed,   should   be   condemned 
by    the    courts,    and    a    heavy    hand    laid    upon    all 
who    participate    in    them."       In    Barr    v.    Railroad 
Co.,   96    N.    y.   444,    where   the   officers   of   another 
corporation  had  leased  the  property  of  the  first  corpo- 
ration, controlled  a  majority  of  its  stock,  and  conspired 
to  compel  the  minority  to  sell  its  stock  by  refusing  ta 
pay  the  rent  due,  it  was  held  that  a  court  of  equity,  on 
the  application  of  the  minority,  would  compel  the  pay- 
ment of  the  rent ;  and  that,  where  the  majority  of  the 
stockholders  of  a  corporation  are  illegally  pursuing  a 
course  which  is  in  violation  of  the  rights  of  the  other 
^^ckholders,  an  action  to  obtain  equitable  relief  may  be 
iS3f//itained  by  an  aggrieved  stockholder.     Sage  v.  Cul- 
^/V    147  N.  Y.  241,  41  N.  E.  513,  is  to  the  effect  that, 
^^n  it  can  be  fairly  gathered  that  the  officers  and 
~  c:tors  of  a  corporation  have  made  use  of  relations, 
^^ust  and  confidence  to  secure  or  promote  some  sel- 
interest,  it  is  enough  to  set  a  court  of  equity  in 
*  on,  and  to  require  them  to  explain  such  a  transac- 
which  there  is  a  presumption  against  in  equity.  In 
rer  v.  Railway  Co.,  7  N.  Y.  St.   Rep.  245,  it  was. 
,  that  a  majority  of  the  stockholders  of  a  corpora- 
would  not  be  permitted  to  sanction  a  transaction: 
:h  is  the  outcome  of  a  scheme,  dishonest  or  fraud u- 
in  its  inception,  and  that  the  minority  stockholders. 
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have  rig*hts  which  under  such  circumstances  must  be 
recog"nized  ;  that  the  majority  may  lej^ally  control  the 
company's  business,  but,  in  assuming  such  control, 
they  take  upon  themselves  the  correlative  duty  of  dili- 
gence and  g'ood  faith  ;  and  that  they  cannot  manipulate 
the  company's  business  in  their  own  interests,  to  the 
injury  of  the  minority  stockholders.  In  Ervin  v, 
Navig-ation  Co.,  27  Fed.  630,  it  was  held  that  w^hen  a 
number  of  stockholders  combine  to  constitute  them- 
selves a  majority,  to  control  the  corporation  as  they  see 
fit,  they  become,  for  all  practical  purposes,  the  corpora- 
tion itself,  and  assume  the  trust  relation  of  the  corpo- 
ration towards  its  stockholders ;  and  if  they  seek  to 
make  profit  out  of  it,  at  the  expense  of  those  whose 
rights  are  the  same  as  their  own,  they  are  unfaithful  to 
the  relation  the)''  have  assumed  and  guilty,  at  least,  of 
constructive  fraud,  which  a  court  of  equity  will  remedy. 
In  Wright  v.  Mining  Co.,  40  Cal.  20,  it  w^as,  in  sub- 
stance, held  that  in  dealing  with  the  relations  between 
a  corporation  and  its  officers,  on  one  hand,  and  the 
stockholders  upon  the  other,  in  the  management  of  the 
corporate  affairs,  courts  of  equity  will  look  beyond  the 
mere  observance  of  the  forms  of  law,  and  inquire  if 
the  authority  has  been  in  good  faith  exercised  to  pro- 
mote the  interests  of  the  stockholders  ;  and  that  a  court 
of  equity  will,  at  the  instance  of  a  stockholder,  control 
the  corporation  and  its  officers,  and  restrain  them  from 
doing  acts  even  within  the  scope  of  the  corporate 
authority,  if  such  acts  would  amount  to  a  breach  of  the 
trust  upon  which  the  authority  had  been  conferred.  In 
Meeker  v.  Iron  Co.,  17  Fed.  48,  it  was  held  that  a 
majority  of  the  holders  of  the  capital  stock  of  a  corpo- 
ration could  not,  by  their  votes  in  a  stockholders'  meet- 
ing, lawfully  authorize  its  officers  to  lease  its  propertj' 
to  themselves,  or  to  another  corporation  formed  for  the 
purpose,  and  exclusively  owned  by  them,  unless  such 
lease  was  made  in  good  faith,  and  supported  by  an  ade- 
quate consideration  ;  and  that  in  a  suit,  properly  prose- 
cuted, to  set  aside  such  a  contract,  the  burden  of  proof, 
showing  fairness  and  adequacy,  is  upon  the  part)^  or 
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parties  claiming-  thereunder.     In  Goodin  v.  Canal  Co., 
18   Ohio   St.    169,   a    railroad    company   purchased    a 
majority  of  the  shares  of  stock  in  a  canal  company, 
elected  for  the  latter  a  board  of  directors  who  were  in 
the  interest  of  the  railroad  company,  and  then,  with 
the  assent  of  such  board,  appropriated  the  entire  canal 
and  property  of  the  canal  company  as  a  railroad  track, 
paying"   therefor  a   price  or  compensation  which   was 
agreed  upon  by  the  directors  of  the  two  companies,  but 
which  was  far  below  the  actual  value  of  the  property. 
Under  those  circumstances  the  court  held  that,  although 
the  stockholders  and  creditors  of  the  canal  company 
could  not,  after  the  road  had  been  completed,  reclaim 
the  property,  or  enjoin  its  use,  yet  they  were  not  con- 
cluded by  such  agreement  as  to  the  price  of  the  property, 
but  might  compel  the  railroad  company  to  account  for 
its  additional  value.     In  Jackson  v,  Ludeling,  21  Wall. 
616,  it  was  held  that  the  managers  and  officers  of  a 
company  where  capital  is  contributed  in  shares  are  in  a 
very  legitimate  sense  trustees,  alike  for  its  stockholders 
and  its  creditors,  though  they  may  not  be  trustees  tech- 
nically and  in  form.     They,  accordingly,  have  no  right 
to  enter  into  or  participate  in  any  combination  the  object 
of  which  is  to  divest  the  company  of  its  property,  and 
obtain  it  for  themselves  at  a  sacrifice.     They  have  no 
right  to  seek  their  own  profit  at  the  expense  of  the 
company,  its  stockholders,  or  even  its  bondholders.    In 
case  of  embarrassment  to  the  company,  and  any  neces- 
sity to  sell  the  estates  of  the  company,  it  is  their  duty, 
to  the  extent  of  their  power,  to  secure  for  all  those 
rr^fiof^e  interests  are  in  their  charge  the  highest  possible 
/ce  for   the   property  which   can    be   obtained.      In 
P^enier  v.  Telegraph  Works,  9  Ch.  App.  350,  it  was 
^eld    that,  where  a  majority  of  a  company  proposed  to 
benefit  themselves  at  the  expense  of  the  minority,  the 
cotari:  might  interfere  to  protect  the  minority,  and  that 
itt  siach  a  case  the  bill  is  rightly  filed  by  one  shareholder 
on    l>ehalf  of  the  others,  and  against  the  company.     In 
G'i^^grory  V.  Patchett,  33  Beav.   595,   where   the  only 
ava^ilable  property  of  a  company  was  transferred  to  two 
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shareholders  in  lieu  of  their  shares,  and  the  company 
was  thereby  practically  put  to  an  end,  and  this  was^ 
sanctioned  by  a  majority  of  the  shareholders  at  a  gfeneral 
meeting",  it  was  held  that  the  majority  could  not  bind 
the  minority  in  such  a  transaction  ;  that  where  measures 
were  adopted  which  were  plainly  beyond  the  powers  of 
the  company,  and  inconsistent  with  the  objects  for 
which  the  company  was  constituted,  the  court,  at  the 
instance  of  the  minority,  would  interpose  to  prevent  the 
performance  of  such  an  act. 

While  the  opinions  in  the  cases  cited  are  instructive, 
and  have  an  important  bearing-  upon  the  question  under 
consideration,  still,  within  the  limits  of  this  opinion,, 
we  have  found  it  impracticable  to  quote  from  the  lan- 
g-uag-e  of  the  courts  in  those  cases.  '*The  law  requires, 
of  the  majority  of  the  stockholders  the  utmost  g-ood 
faith  in  their  control  and  manag-ement  of  the  corporation 
as  regards  the  minority,  and  in  this  respect  the  majority 
stand  in  much  the  same  attitude  towards  the  minority 
that  the  directors  sustain  towards  all  the  stockholders. 
Thus,  where  the  majority  are  interested  in  another  cor- 
poration, and  the  two  corporations  have  contracts  be- 
tween them,  it  is  fraudulent  for  that  majority  to  manage 
the  aflFairs  of  the  first  corporation  for  the  benefit  of  the 
second.  A  court  of  equity  will  intervene  and  protect 
the  minority,  upon  an  application  by  the  latter."  2 
Cook,  Stock,  Stockh.  &  Carp.  Law  (3d  Ed.)  §  662,  p. 
945.  The  same  principle  is  stated  in  1  Mor.  Priv. 
Corp.  (2d  Ed.)  §  529 ;  1  Beach,  Priv.  Corp.  §  70  ;  2 
Big-elow,  Frauds,  §  645 ;  and  Beach,  Mod.  Eq.  Jur.  §§ 
132,  686.  Hackettstown  Nat.  Bank  v.  D.  G.  Yueng-- 
ling  Brewing-  Co.,  20  C.  C.  A.  327,  74  Fed.  110,  is  to  the 
effect  that  every  delegation  of  power  implies  that  it  will 
be  honestly  exercised, and  in  that  case  it  was  held  that  the 
evidence  offered  upon  the  trial  presented  a  question  of 
fact  for  the  jury  whether  a  consent,  g"iven  in  pursuance 
of  a  resolution  passed  by  a  majority  of  the  bondholders 
of  a  corporation,  extending*  the  time  of  payment  of  the 
principal  and  interest  of  its  bonds,  was  g"iven  in  g-ood 
faith,  in  the  common  interest  of  all,  or  amounted  to  an 
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unwarranted  exercise  of  the  power  of  the  majority,  be- 
cause given  in  the  interest  of  one  bondholder,  with  a 
view  of  enabling-  him  to  compel  the  minority  bond- 
holders to  sell  their  bonds  on  such  terms  as  he  might 
dictate.  While  the  question  in  some  of  the  cases  cited 
arose  between  stockholders  and  the  directors  and  offi- 
cers of  a  company  who,  as  such,  held  a  position  of  trust 
as  to  the  former,  still  where,  as  in  this  case,  a  majority 
of  the  stock  is  owned  by  a  corporation  or  a  combination 
of  individuals,  and  it  assumes  the  control  of  another 
company's  business  and  affairs  through  its  control  of 
the  officers  and  directors  of  the  corporation,  it  would 
seem  that,  for  all  practical  purposes,  it  becomes  the  cor- 
poration of  which  it  holds  a  majority  of  stock,  and 
assumes  the  same  trust  relation  towards  the  minority 
stockholders  that  a  corporation  itself  usually  bears  to 
its  stockholders,  and,  therefore,  under  such  circum- 
stances, the  rule  stated  in  the  Sage  Case  and  other 
similar  cases  applies  •  to  majority  stockholders  who 
control  the  affairs  of  the  company,  as  well  as  to  its 
directors  or  officers.  It  is  a  controlling  maxim  that  a 
court  of  equitj^  will  not  aid  parties  in  the  perpetration 
or  consummation  of  a  fraud,  nor  give  any  assistance 
whereby  either  of  the  parties  connected  with  the  be- 
trayal of  a  trust  can  derive  any  advantage  therefrom. 
Parley  v.  Railway  Co.,  4  McCrary,  138,  14  Fed.  114. 
**It  is  a  sound  principle  that  he  who  prevents  a  thing 
being  done  shall  not  avail  himself  of  the  nonperform- 
ance he  has  occasioned."  Fleming  v.  Gilbert,  3  Johns. 
528,  531  ;  U.  S.  v.  Peck,  102  U.  S.  64  ;  Dolan  v. 
Rodgers,  149  N.  Y.  491,  44  N.  E.  167. 

The  principle  of  these  authorities  renders  it  quite 
obvious  that  a  corporation,  purchasing  a  majority  of 
the  stock  of  another  competing  one,  cannot  obtain  con- 
trol of  its  affairs,  divert  the  income  of  its  business, 
refuse  business  which  would  enable  the  defaulting 
company  to  pay  its  interest,  and  then  institute  an 
action  in  equity  to  enforce  its  obligations,  for  the 
avowed  purpose  of  obtaining  entire  control  of  its  prop- 
erty, to  the  injury  of  the  minority  stockholders.    Such 
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a  course  of  action  is  clearly  opposed  to  the  true  inter- 
.  ests  of  the  corporation  itself,  and  plainly  discloses  that 
one  thus  acting-  was  not  influenced  by  any  honest  desire 
to  secure  such  interests,  but  that  its  action  was  to  serve 
an  outside  purpose,  regardless  of  consequences  to  the 
debtor  company,  and  in  a  manner  inconsistent  with  its 
interest  and  the  interest  of  its  minority  stockholders. 

The  respondents,  however,  contend  that  the  doctrine 
of  the  authorities  cited  is  not  controlling  in  this  case, 
but  that  the  New  York  Central  &  Hudson  River  Rail- 
road Company  had  a  right  to  purchase  a  majority  of 
the  stock  and  bonds  of  the  New  York  &  Northern 
Railway  Company,  for  the  express  purpose  of  obtain- 
ing control  of  the  affairs  of  the  latter  for  its  own  use 
and  benefit,  and  to  thus  acquire  its  property  at  less 
than  its  actual  value,  to  the  injury  of  the  minority 
stockholders  ;  and  that  such  stockholders  had  no  rem- 
edy, in  law  or  in  equity,  to  protect  themselves  aguinst 
such  action  of  the  majority  stockholders,  althoug|-h  it 
.  diverted  the  income  which  should  have  been  applied  to 
the  payment  of  such  interest  to  other  and  improper 
purposes,  and  refused  business  which  would  have  en- 
abled the  defaulting  company  to  pay  its  interest.  In 
other  words,  the  claim  of  the  respondents  is,  and  the 
general  term  in  eflFect  held,  that  the  purpose  for  which 
the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany obtained  a  majority  of  the  stock  and  bonds  of  the 
New  York  &  Northern  Railway  Company  is  entirely 
immaterial,  and  that,  notwithstanding  the  existence  of 
such  a  purpose,  a  court  of  equity  will  aid  them  in  en- 
forcing* the  mortgage.  To  sustain  this  contention, 
they  cite  Morris  v.  Tuthill,  72  N.  Y.  575  ;  Phelps  v. 
Nowlen,  Id.  39  ;  Bridge  Co.  v.  Paige,  83  N.  Y.  178  ; 
Ramsey  v.  Railway  Co.,  8  Abb.  Prac.  (N.  S.)  174  ; 
Clinton  r.  Myers,  46  N.  Y.  511  ;  Simpson  v.  Dall,  3 
Wall.  476  ;  Oglesby  v.  Attrill,  105  U.  S.  605  ;  Adler 
V.  Penton,  24  How.  407  ;  and  Beveridg-e  v.  Railroad 
Co,,  112  N.  Y.  1,  19  N.  E.  489.  In  Morris  v.  Tuthill 
the  action  was  to  foreclose  a  mortgage  brought  by  an 
assignee.     There  was  no  question  or  principle  of  trust 
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mvolved  in  that  case.  T4ie  plaintiff  owed  the  defendant 
^^  duty,  and  hence  it  was  held  that  under  such  circum- 
^^nces  the  plaintiff  had  a  rigfht  to  maintain  an  action 
*9^  the  foreclosure  of  the  mortg^age,  althoug-h  he  took 
title  to   it  from  motives  of   malice,  and  the  assignor 
2LSsigned   the   mortgage   to   him  from   a   like   motive. 
That  that  case  was  correctly  decided  we  have  no  doubt, 
but  it  is  clearly  distinguishable  in  principle  from  the 
case  at  bar,  and  has  no  bearing  whatever  upon  the 
question  under  consideration.     In  the  Phelps  Case  it 
was  held  that  a  party  was  not  liable  for  the  conse- 
quences of  an  act  done  upon  his  own  land,  lawful  in 
itself,  which  did  not  infringe  upon  any  lawful  right  of 
another,  simply  because  he  was  influenced  in  doing  it 
by  wrong  and  malicious  motives,  and  that  courts  would 
not  inquire  into  the  motives  actuating  a  person  in  the 
enforcement  of  a  legal   right.     How  the   doctrine  of 
that  case  is  applicable  to  the  question  involved  in  this 
it  is  difficult  to  perceive.     In  that  case  the  party  simply 
exercised  a  lawful  right,  and  the  court  held  that  no 
liability  arose  from  his  having  done  so.     There  the 
plaintiff  owed  the  defendant  no  duty,  and  sustained  no 
relation  of  trust  towards  him,  and  hence  it  is  clearly 
distinguishable  from  the  case  at  bar.     The  same  may 
be  said  of  Bridge  Co.  v.  Paige,  Ramsey  v.  Railway 
Co.,  Clinton  v,  Myers,  Simpson  v.  Dall,  Oglesby  v. 
Attrill,  and  Adler  v.  Penton.     We  do  not  think  these 
cases  in  any  way  aid  the  respondents.     In  the  Bever- 
idge  Case  this  court  held  that  all  the  powers  conferred 
upon  a  corporation,  unless  otherwise  expressly  pre- 
scribed, must  be  exercised  by  its  directors,  who  are 
constituted  by  law  the  agency  for  that  purpose  ;  that 
the  consent  or  ratification  bv  its  stockholders  was  un- 
necessary,  unless  required   by  statute  or  its  by-laws, 
and,  therefore,  that  contracts  which  a  corporation  may 
legitimately  make  may  be  made  by  its  board  of  direct- 
ors, and,  in  the  absence  of  fraud  or  collusion  on  the 
part  of  the  directors,  they  are  binding  upon  the  corpo- 
ration ;  that  an  appeal  to  equity  on  the  part  of  the 
stockholders  to  be  relieved  from  the  acts  of  the  direct- 
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ors,  where  they  were  within  their  powers,  and  appar- 
ently uninfluenced  by  corrupt  motives  or  personal 
interests  adverse  to  those  of  the  stockholders,  should, 
at  least,  be  justified  by  some  showing*  that  the  acts 
were  improper,  within  the  belief  of  a  fair  proportion  of 
the  stockholders.  The  principle  enunciated  and  the 
decision  made  in  that  case  are  undoubtedly  correct ; 
but  the  question  as  to  the  right  of  a  majority  of  the 
stockholders  of  a  corporation  to  enforce  its  obligations 
as  against  the  minority  stockholders  to  their  injury, 
by  reason  of  a  default  caused  by  the  wrongful  act  or 
omission  of  the  majorit5%  was  not  considered  or  in  any 
w^ay  involved.  It,  however,  seems  to  recog'nize  the 
principle  that,  where  there  is  fraud  or  collusion,  cor- 
rupt motives,  or  personal  interest  adverse  to  the  stock- 
holders, another  rule  would  apply.  As  we  have  already 
seen,  there  are  circumstances  under  which  the  majority 
stockholders  occupy  substantially  the  same  relation  of 
trust  towards  the  minority  as  the  board  of  directors 
would  occupy  towards  the  stockholders  it  represents, 
and  hence,  where  there  are  corrupt  motives,  personal 
interest,  or  fraud,  the  case  cited  is  an  authority  to  sus- 
tain the  conclusion  which  we  have  already  reached. 

That  any  person  or  corporation  authorized  to  do  so 
might  have  purchased  the  bonds  of  the  New  York  & 
Northern  Railway  Company,  and  have  rigorously  en- 
forced them  by  a  sale  of  its  property,  there  can  be  no 
doubt.  They  might  also  have  purchased  the  stock  of 
the  company,  and  thus  have  become  the  owners  of 
both,  and,  while  such  owners,  might  have  enforced  the 
liability  of  the  company  upon  its  bonds,  so  long  as  they 
acted  in  g'ood  faith  and  their  purpose  was  proper. 
But  when  the  New  York  Central  &  Hudson  River 
Railroad  Company  purchased  the  stock  and  bonds  in 
question,  thus  obtaining-  a  controlling  interest  in  the 
affairs  of  the  New  York  &  Northern  Railway  Com- 
pany, for  the  avowed  purpose  of  destroying  it,  to  serve 
a  purpose  entirely  outside  of  that  for  which  it  was 
organized,  and  in  hostility  to  it,  it  becomes  clear  that, 
as  such  stockholder,  it  owed  a  duty  to  the  minority 
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stockliolders  ;  that  the  law  implied  a  quasi  trust  upon 
'^  part ;  and  that  a  court  of  equity  will  not  aid  it  in 
^u^  destruction  of  that  corporation,  and  a  confiscation 
^^  \ts  property,  although  it  held  a  majority  of  its  stock 
^^d  the  required  amount  of  its  bonds.     Hence  we  are 
^l  the  opinion  that  the  court  erred  in  rejecting-,  as  im- 
material, evitlence  offered   by  the  appellants  to  show 
that  after  the  New  York  Central  &  Hudson   River 
Railroad  Company  became  the  owner  of  a  majority  of 
the  stock  and  bonds  of  the  New  York  &  Northern 
Railway  Company,  and  while  its  officers  were  in  con- 
trol of  the  latter  corporation  and  its  affairs,  it  declined 
to  accept  traffic  from  other  roads,   which  would  have 
produced  a  fund  with  which   to  pay  the  interest  that 
was  due  ;  that  the  income  of  the  road,  which  should 
have  been  employed  to  pay  such  interest,  was  used  for 
other  and  improper  purposes  ;    and  that  such  action 
upon  the  part  of  the  majority  stockholder  occasioned 
the  inability  of  the  company  to  pay  the  interest  and 
cure    the    default.       To    the    rejection    of    this    evi- 
dence   the    defendants    excepted.       We    think    many 
of   these    rulings     w^ere     erroneous,    and     that     the 
appellants    had    the    right    to    make    the    proof    of- 
fered,   so  far  as  it  related  to  the  transaction   of  the 
business  of  the  New  York  &  Northern  Railway  Com- 

gmy  during  the  time  the  New  York  Central  & 
udson  River  Railroad  Company  owned  a  majority  of 
its  stock,  and  controlled  its  affairs  ;  and  for  the  error 
in  those  rulings  the  judgment  should  be  reversed. 

On  the  trial,  the  learned  trial  judge  refused  to  find 
various  facts,  upon  the  ground  that  they  were  immate- 
rial.    It  is  manifest  from  an  examination  of  the  appel- 
lants' requests  to  find,  and   the  rulings  of  the  court 
thereon,  that  it  refused  to  find  many  facts  that  were 
material  to  sustain  the  appellants'  defense,  and  which 
>Kere  established    by  the  undisputed  evidence  in  the 
case.    This,   we  think,  constituted  error,  as  it  is  the 
duty  of  a   trial   judge  to   find   upon    every   material 
question  submitted  to  him  and  involved  in  the  evidence. 
CaJlanan  v.  Oilman,  107  N.  Y.  3b0,  372. 
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The  respondent  claims  that,  by  virtue  of  the  pro- 
visions of  section  40  of  the  stock  corporation  law,  the 
New  York  Central  &  Hudson  River  Railroad  Company 
had  the  right  to  acquire  the  stock  of  the  New  York  & 
Northern  Railway  Company.  We  do  not  deem  it 
necessary  to  either  discuss  or  decide  that  question,  for, 
if  it  be  admitted  that  the  New  York  Central  &  Hudson 
River  Railroad  Company  was  authorized  to  purchase 
such  stock  and  bonds,  still  nothing*  will  be  found  in  the 
statute  which  authorizes  it  to  employ  them  for  the 
purpose  of  destroying  the  property  of  the  New  York  & 
Northern  Railway  Company,  to  the  injur)'^  of  its 
minority  stockholders.  If  we  are  correct  in  our  con- 
clusion that  a  corporation  cannot  acquire  the  majority 
of  the  stock  of  another  corporation,  obtain  control  of  its 
affairs,  divert  the  income  of  its  business,  refuse  busi- 
ness which  would  have  enabled  the  defaulting  company 
to  pay  its  interest,  and  then  institute  an  action  in  equity 
to  enforce  its  obligations  against  such  company,  with 
the  avowed  purpose  of  obtaining  control  of  its  property 
at  less  than  its  value  to  the  injury  of  the  minority 
stockholders,  then  it  follows  that  this  question  is 
entirely  immaterial.  If  the  New  York  Central  & 
Hudson  River  Railroad  Company  had  a  right  to  pur- 
chase the  stock  and  bonds  of  the  New  York  &  Northern 
Railway  Company,  it  obtained  no  better  title  and 
secured'  no  greater  right  than  any  other  stockholder 
would  have  acquired  under  a  similar  purchase.  The 
right  to  purchase,  even  if  given  by  statute,  conferred 
upon  the  purchaser  no  authority  to  employ  the  stock 
and  bonds  for  purposes  condemned  by  the  principles  of 
equity. 

The  appellants  also  contended  that  the  plaintiff  had 
no  authority  or  right  to  bring  this  action  in  the  form  in 

which  it  was  brought,  as  it  had  not  received 
tirhtofTrHtee  a  Valid  rcquest  to  do  so  from  a  sufficient 
■•rtf»se?*  number    of    bondholders.     The    mortgag-e 

provides:  "In  the  event  of  any  of  the 
defaults  mentioned  in  the  next  preceding  article,  the 
party  of  the  second  part  may,  and,  upon  the  written 
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request  of  the  holders  of  $2,000,000  in  amount  of  said 
bonds  then  outstanding  and  unpaid  or  unredeemed,  the 
P^rty  of  the  second  part  shall,  apply  to  any  court  hav- 
ii^K"  proper  jurisdiction  in  the  premises  for  a  foreclosure 
and  sale  of  the  mortgaged  premises."     The  plaintiff, 
*n  its  complaint,  alleged  that  it  had  received  a  written 
^^quest,  signed  by  the  holders  of  more  than  $2,000,000 
^'^^  amount  of  said   bonds  outstanding  and  unpaid  or 
^tiredeemed,  requesting  it  to  bring  proceedings  for  the 
foreclosure    and    sale   of  the  property  and   premises 
covered  by  this  mortgage.     The  only  request  which 
was  made  to  the  trustee  was  that  made  by  Drexel, 
Morgan  &  Co.,  who  stated  therein  that  they  were  the 
holders  of  $1,700,000,  and  represented  the  owners  of 
5896,000   of  such   bonds.     It  was   upon  this  request 
alone  that  the  action  was  instituted.     The  proof  tends 
to  show  that,  although  bonds  to  the  amount  of  $1,700,- 
000  were  in  their  hands,  vet  that  thev  were  not  in  fact 
the  owners  of  such  bonds,   but  they  belonged  to  the 
New  York  Central  &  Hudson  River  Railroad  Company. 
The  proof  also  tends  to  show  that  the  other  bonds 
which  they  claimed  to  represent  were  not  owned  by 
Drexel,   Morgan  &  Co.,   but  were  bonds  which  the 
New  York  Central  &  Hudson  River  Railroad  Company 
had  made  a  contract  to  purchase.     Thus,  we  have  a 
request  for  foreclosure  by  a  firm  who,  in  fact,  was  not 
the  owner  of  any  portion  of  the  bonds  upon  which  the 
request  was  based.     It  is  true  that  $1,700,000  of  the 
bonds  were  in  their  possession,  but  it  clearly  appears 
from  the  evidence  they  had   been  purchased  and  paid 
for  by  the  New  York  Central  &  Hudson  River  Rail- 
road Company,  and  were  held  by  them  subject  to  its 
order.     It  is  also  true  that  the  contract  with  the  New 
York  Central  &  Hudson  River  Railroad  Company  for 
the  purchase  of  the  other   bonds  referred  to  in  such 
request  contained  a  provision  that  they  might  be  used 
by  Drexel,  Morgan  &  Co.  for  the  purpose  of  reorgan- 
izing the  New  York  &   Northern  Railway  Company. 
IFfthout  any  length}^  discussion  of  this  question,   it 
ivould  seem  that  the  purpose  of  this  provision  in  the 
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mortgage  was  to  prevent  the  trustee  from  being-  com- 
pelled to  foreclose  the  mortgage  except  upon  the 
request  of  the  owners  of  $2,000,000  in  amount  of  the , 
bonds.  If  such  was  its  purpose,  and  such  is  a  proper 
construction  of  that  provision  of  the  raprtgage,  then, 
manifestly,  the  request  was  insuflScient,  as  it  w^as  not 
thus  made. 

It  is,  however,  contended  that  inasmuch  as  the 
plaintiff  had  the  right,  of  its  own  motion  or  in  its  dis- 
cretion, to  commence  this  action  without  any 
lUqBMt-iiiD.  request  whatever,  it  follows  that  the  action, 
[©"•VecioM**"*"  having  been  commenced,  was  properly  be- 
gun, and  the  appellants'  contention  cannot 
be  sustained.  The  mortgage  provides  for  two  cases  in 
either  of  which  the  action  might  be  properl)''  com- 
menced. The  trustee  might  act  upon  its  own  motion, 
and  exercise  its  own  judgment  and  discretion  upon  the 
question  whether  it  was  for  the  interest  of  the  bond- 
holders and  all  concerned  to  have  the  mortgage  fore- 
closed ;  and,  if  it  so  determined,  it  might  institute  an 
action  for  its  foreclosure,  although  no  request  what- 
ever was  made.  On  the  other  hand,  it  might  be  re- 
quired to  institute  such  an  action  upon  the  written 
request  of  the  owners  of  52,000,000  of  the  bonds,  not- 
withstanding the  fact  that  it  might  be  opposed  to  such 
a  course,  and  it  was  contrar)''  to  its  judgment.  One 
provision  is  permissive  only,  while  the  other  is  manda- 
tory. It  does  not  necessarily  follow,  because  the 
plaintiff  might  have  instituted  this  action  in  the  exer- 
cise of  its  discretion,  but  was  induced  to  bring  it,  rel)'- 
ing  upon  a  request  that  was  invalid,  that  it  maj'  now 
be  upheld  upon  the  ground  that  it  possessed  a  discre- 
tion which  it  never  exercised.  The  action  was  brought 
upon  the  theory  that  the  holders  of  52,000,000  of  the 
bonds  had  made  a  proper  written  request  upon  the 
plaintiff  to  commence  it.  Such  having  been  the  origi- 
nal character  of  the  action,  as  indicated  by  the  com- 
plaint, can  it  now  be  said  that,  although  no  proper  re- 
quest was  made,  yet  the  action  may  be  maintained, 
because  the   plaintiff   might,    in   its    discretion,    have 
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determined   to   bring   the   action,  although  there  had 
been  no  request.     It  would  seem  that  under  the  pro- 
vision of  the  mortgage  permitting  the  plaintiff  to  bring 
this  action,  to  some  extent  at  least,  the  question  whether 
ornotit  would  foreclose  the  mortgage,  and  declare  the 
whole  amount  due,  was  one  of  judgment  and  discretion 
to  be  exercised  bv  it  before  the  commencement  of  the 
action.      Not  having   voluntarily  sought  to   thus   en- 
force the  obligations  of  the  company,  but  having  had 
served  upon  it  a  request  which  purported  to  be  signed 
by  the  holders  of  32,000,000  of  the  bonds,  and  having 
commenced  the  action  in  pursuance  of  that  request,  v^-e 
regfard  it  as  at  least   doubtful   if  it  can  now  be  main- 
tained upon  the  ground  that  it   was   voluntarily  com- 
menced by  the  plaintiff  if  the  request  was  invalid.    But 
it  is  perhaps,  unnecessary  to  determine  that  question. 
There  are  several  other  questions  raised  by  the  ap- 
pellants, but,  as  the  judgment  must  be  reversed  for 
the  errors  already  pointed  out,  it  is  unnecessary  to  dis- 
cuss or  determine  them. 

This  consideration  of  the  questions  involved  in  the 
<ase  has  led  us  to  the  conclusions  that  the  learned  trial 
judge  erred  (1)  in  refusing  to  find  material  facts  upon 
the  ground  that  they  were  immaterial  ;  (2)  in  declining 
to  find  other  facts  which  were  material,  and  established 
by  the  uncontradicted  evidence  ;    (3)  in  rejecting,  as 
immaterial,  evidence  offered  by  the  appellants  tending 
to  show  that  the  New  York  Central  &  Hudson  River 
Railroad  Company,  while  in  control  of  the  affairs  of  the 
New  York  &  Northern  Railway  Company,  declined  to 
accept  traffic  from  other  roads,  which  would  have  pro- 
duced a  fund  with  which  to  pay  the  interest  due  upon 
the  bonds  in  suit ;  and  (4)  in   rejecting,  as  immaterial, 
evidence  to  show  that  the  income  of  the  road,  which 
should  have  been  employed  to  pay  the  interest  on  such 
bonds,  was  used  for  other  and  improper  purposes.    We 
think  the   judgment   should  be  reversed,  and  a  new 
trial  gfranted,  with  costs  to  abide  the  event.    All  concur, 
except  Andrews,  C.  J.,  and  Gray,  J.,  not  voting. 
Judgement  reversed. 
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Purchase  of  Competing  Road. — Under  Ga.  Constitution  of  1877^ 
art.  4,  J5  2,  par.  2»  which  forbids  one  corporation  to  make  any  con- 
tract with  another  tending-  to  defeat  or  lessen  competition  in  their 
respective  businesses,  the  purchase  by  defendant  of  a  road  which 
ran  parallel  to  its  own  road  is  illeg-al  and  void.  Hamilton  v.  Savan- 
nah, F.  &  W.  R.  Co.,  52  Am.  &  Engr.  R.  Cas.  130,  49  Fed.  Rep.  412.— 
Following  Central  Transp.  Co.  v,  Pullman  Palace-Car  Co.,  139  U. 
S.  24,  11  Sup.  Ct.  Rep.  478. 

The  president  of  defendant  road  entered  into  a  contract  with  the 
president  of  a  competing-  road  by  which  the  latter  road  was  to  be 
put  into  the  hands  of  persons  named  by  defendant's  president, 
bonds  therefor  to  be  griven  and  g-uaranteed  by  defendant.  The 
evidence  showed  that  the  contract  was  for  the  benefit  of  defendant. 
Held,  that  defendant  would  be  considered  as  the  real  party  to  the 
contract,  and  therefore  it  is  in  violation  of  Pa.  Const.,  art.  17,  ^  4, 
prohibiting  one  road  from  controlling  another  parallel  or  competing* 
road.  Pennsylvania  R.  Co.  v.  Com.,  (Pa.)  29  Am.  &  Eng-.  R.  Cas. 
145,  7  Atl.  Rep.  368. 

Such  contract  provided  that  the  stock  assig-ned  by  the  competing 
company  should  be  sufficient  **to  insure  the  control  of  the  corpora- 
tion,'* and  that  all  the  directors  and  officers  of  the  company  should 
resign,  to  be  succeeded  by  other  persons  to  be  named  by  defend- 
ant's president.  Held,  that  the  contract  would  have  the  effect  of 
giving  defendant  ** control*'  of  the  company  within  the  meaning  of 
the  above  provision  of  the  constitution,  and  the  position  taken  by 
defendant  that  the  control  of  the  majority  of  the  stock  did  not  give 
control  of  the  corporation  could  not  be  sustained.  Pennsylvania 
R.  Co.  V,  Com.,  (Pa.)  29  Am.  &  Eng.  R.  Cas.  145,  7  Atl.  Rep.  368. 
And  see  East  Line  &  R.  Co.  v.  State  (Tex.)  40  Am.  &  Eng.  R. 
Cas.  574. 

Or  Purchase  of  Stock  Therein. — The  purchase  by  defendant,  an 
existing  road,  of  a  controlling  interest  in  another  road  which  com- 
petes with  roads  leased  by  defendant  is  in  violation  of  Pa.  Const.,. 
art.  17,  j:$  4,  prohibiting  one  road  from  controlling  a  competing 
road,  and  will  be  enjoined,  although  the  assignment  of  stock  is  in 
the  name  of  a  third  person,  where  the  purchase  is  confessedly  for 
the  interest  of  defendant.  Pennsylvania  R.  Co.  v.  Com.,  (Pa.)  2^ 
Am.  &  Eng.  R.  Cas.  154,  7  Atl.  Rep.  374. 

Lease. — As  to  lease  of  competitor,  see  6  Rap.  &  Mack's  digest  212,. 
214 ;  Manchester,  &c.,  R.  Co.  v.  Concord,  &c.,  R.  Co.  (N.  H.)  47  Am. 
&  Eng.  R.  Cas.  359 ;  Gue  v.  New  York,  &c.,  R.  Co.,  19  Abb.  N.  C. 
193  ;  Wallace  v.  Long  Island  R.  Co.  12  Hun  (N.  Y.)  460. 


Am.  &  Enff.  STOCK  KILLING.  347 

R.  Cas. 

Case  f .  Cent.  R.  Co.  of  New  Jersey. 


Case 

V. 

Central  R.  Co.  of  New  Jersey. 

{Court  of  Errors  and  Appeals  of  New  Jersey,  March  /,  i8gy,) 

Failure  to  Prove  Cause  of  Action — Nonsuit. — If  the  plaintiff  fails 
to  prove  the  cause  of  action  alleged  in  his  declaration,  but  proves  a 
different  cause  of  action,  a  nonsuit  is  not  erroneous,  in  the  absence 
of  a  motion  to  chaAg-e  the  narr. 

Stock  Killing— Negligence— Liability  of  Railway  Company. — If 
horses  break  out  of  their  owner's  pasture  lot  and  stray  upon  a  rail- 
road track,  without  fault  on  the  part  of  the  railroad  company,  and 
there  are  killed  through  the  negligence  of  the  company's  servants, 
the  negligence  of  the  owner  in  permitting  the  horses  to  stray  will 
bar  him  from  recovering  damages^for  their  loss. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court.     Affirmed, 

Mr.  KuhU  for  plaintiff  in  error. 
Mr,  Largre^  for  defendant  in  error. 

Dixon,  J.     The  declaration  in  this  case  charged  that 
**the  defendant  willfully  and  wantonly  drove  its  loco- 
motive   engine     and    cars"    ag-ainst     several    horses 
belong-ing-  to  the  plaintiff,  and  killed  them,  and,  there- 
tore,  the  plaintiff  claimed  damages  from  the         ^^  ^^^^ 
defendant.     Upon    the     trial    the    plaintiff 
proved  that  the  horses  had  broken  through  the  fence 
between  his  pasture  lot  and  the  highway,  had  strayed 
along  the  highway   to  the  defendant's  railroad,  and 
there^  while  wandering  upon  the  track,  several  hun- 
t/red feet  from  the  highway  crossing,  had  been  killed. 
At  the  close  of  the  plaintiff's  evidence,  the  trial  justice 
Ordered  that  a  nonsuit  be  entered,  and  upon  this  judg- 
ment error  is  assigned.     In  more  than  one  aspect  of  the 
Ca^e,    this  judgment  can  be  justified  : 

1-     The  testimony  did  not  present  the  slightest  indi- 
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cation  that  the  defendant  or  its  servants  had  willfully 
or  wantonly  driven  the  eng-ine  against  the  horses  ;  nor 

does  the  plaintiff  now  contend  that  any  fault, 
FaiiBM  to  Pm«  beyond  a  lack  of  ordinary  care  on  the  part 
umu\u  ot  the  engine   driver,    was  shown.     Mani- 

festly such  proof  did  not  establish  the 
allegfed  cause  of  action,  and,  in  the  absence  of  an  ap- 
plication to  change  the  narr.,  a  nonsuit  was  not 
erroneous. 

2.  But,  if  the  declaration  had  charged  that  the  horses 
were  killed  through  the  defendant's  negligence,  still 

the  nonsuit  would  have  been  proper.  The 
SlSiiife"f"-W  horses  were  trespassing  upon  the  defend- 
compwy.'^*"''*^    ant's  track,  without  any  shadow  of  right, 

and  the  plaintiff  did  not  attempt  to  prove 
that  for  this  trespass  the  defendant  was  in  fault,  under 
either  the  common  law  or  any  statute.  The  authorities 
are  not  entirelj^  agreed  whether,  in  such  circumstances, 
the  defendant  owed  to  the  plaintiff  the  duty  of  exercis- 
ing ordinarj'  care  with  respect  to  the  horses,  or  only 
the  duty  of  abstaining  from  willful  injury.  But  if  it 
be  conceded  that,  prima  facie^  the  defendant  owed  the 
larger  dut}'^  of  ordinary  care,  yet,  as  it  appears  that  the 
animals  came  upon  the  track  through  the  fault  of  the 
plaintiff,  his  claim  against  the  defendant  was  legally 
defeated  by  his  own  contributory  negligence.  Kor, 
* 'according  to  the  principles  of  the  common  law,  *  *  * 
ever}'  man,  at  his  peril,  is  bound  to  keep  his  cattle  on 
his  own  close,  and  prevent  them  from  going  onto  that 
of  his  neighbor."  Coxe  r.  Robbins,  9  N.  J.  Law,  384; 
Chambers  v.  Matthews,  18  N.  J.  Law  368.  It  was  a 
natural  and  proximate  consequence  of  the  plaintiff's 
failure  to  discharge  this  duty  that  the  horses  should 
stray  into  the  highway,  and  thence  upon  the  track,  and 
there  meet  with  injury  from  passing  trains.  Such  a 
fault  precluded  recovery,  even  though  the  negligence 
of  the  defendant's  servants  helped  to  cause  the  accident. 
Vandegrift  v.  Rediker,  22  N.  J.  Law,  185  ;  Price  v. 
Transportation  Co.,  31  N.  J.  Law,  229. 

3.  But  lastl)^  the  existence  of  negligence  on  the  part 


Am.  &  Eng.      ELEVATORS  ON  RIGHT  OF  WAY.  34^ 

R.  Cas. 

Chicago,  B.  &  Q.  R.  Co.  v.  State. 

of  the  defendant's  servants  was  negatived  by  the  testi- 
mony. The  plaintiff  called  the  engfineer  as  a  witness^ 
and  he  swore  that  when  the  animals  were  discovered, 
upon  the  track  the  alarm  whistle  was  sounded,  the 
engine  was  reversed,  the  Westinghouse  brake  was. 
applied,  and  the  train  was  stopped  as  soon  as  possible. 
Apiinst  this  there  was  no  contradictory  evidence.  The 
judgment  of  nonsuit  should  be  affirmed. 


Chicago,  B.  &  Q.  R.  Co. 

r. 

State  ex  rel.  State  Board  of  Transportation. 

{Supreme  Court  of  Nebraska^  January  ig^  i8gj,) 

Taking  of    Railway  Property — Elevators  on  Right  of  Way. — An 

order  of  the  state  board  of  transportation,  under  the  provisions  of 
the  act  of  March  31,  1887,  entitled  **An  act  to  reg-ulate  railroads  and 
prevent  unjust  discrimination,*'  etc.,  which  requires  a  railroad 
company  to  surrender  a  portion  of  its  rig-ht  of  way,  for  an  elevator 
site,  to  a  person  or  corporation  eng-ag-ed  in  the  buying  and  shipping 
of  grain,  contemplates  the  taking  of  property  for  mere  private  use^ 
within  the  prohibition  of  the  United  States  constitution,  and  is 
accordingly  without  authority  and  void.  State  v,  Missouri  Pac. 
Ry.  Co.,  17  Sup.  Ct.  130,  reversing  same  case,  45  N.  W.  785,  29 
Neb.  550. 
(Syllabus  by  the  Court.) 

Error  to  Custer  county  district  court.     Reversed. 

^  /.  W.  Devjeese  and  J.  S.  Kirkf>atrick^  for  plaintiff 
in  error. 

Sullivan  &  Gtitterson  and  J.  R,  Dean^  for  defendant 
in  error. 

-N'OHVAL,  J.     On  the  9th  day  of  February,  1893,  the 

stote  board  of  transportation,  on  the  complaint  of  one 

fyraiti  Blair,   made  and  entered  of  record  an   order 

/■equiringr  the  plaintiff  in  error  (hereafter  called  the 

"Railroad  Company")  to  furnish  him  (the  said  Blair)  a 

site  for  the  erection  of  a  ^rain  elevator  upon  its  right 
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of  way  and  side  tracks  in  the  city  of  Broken  Bow.  On 
the  5th  day  of  July,  1893,  said  board  instituted  this 
proceeding-  in  the  district  court  of  Custer  county  for 
the  purpose  of  enforcing-  the  order  aforesaid  by  means 
of  a  writ  of  mandamus  ag"ainst  the  respondent  railroad 
company.  A  trial  was  had  in  the  district  court  upon 
issues  joined,  which  resulted  in  a  finding*  and  judg-ment 
in  accordance  with  the  prayer  of  the  relator,  and  ^vhich 
has,  by  means  of  the  petition  in  error  of  the  railroad 
company,  been  removed  into  this  court  for  review. 
Several  questions  are  presented  by  the  record,  althoug-h 
the  one  necessarily  decisive  of  the  controversy  is 
whether  railroad  companies  doing-  business  as  common 
carriers  within  this  state  are,  by  virtue  of  the  act  of 
March  31,  1887,  entitled  "An  act  to  regulate  railroads 
and  prevent  unjust  discrimination,"  etc.,  required  to 
furnish  elevator  sites  upon  their  rights  of  way  for  per- 
sons and  corporations  engaged  in  the  business  of  buy- 
ing and  shipping  grain.  That  question  was  in  State 
V.  Missouri  Pac.  Ry.  Co.,  29  Neb.  550,  45  N.  W.  785, 
after  a  careful  consideration  of  the  subject,  resolved  in 
the  affirmative.  But  a  petition  in  error  prosecuted  by 
the  respondent  therein  to  the  supreme  court  of  the 
United  States  resulted  in  the  reversal  of  the  judgment 
of  this  court.  See  Missouri  Pac.  Ry.  Co.  v.  State,  17 
Sup.  Ct.  130.  The  court,  in  the  decision  last  cited, 
speaking  by  Mr.  Justice  Gray,  declared  that  the 
order  of  the  board  of  transportation,  similar  in  effect  to 
the  one  here  relied  upon,  contemplated  the  taking  of 
the  property  of  the  respondent,  without  its  consent, 
for  a  mere  private  use,  and  was  accordingly  violative 
of  article  14  of  the  amendments  to  the  constitution  of 
the  United  States.  To  that  decision  of  the  court  of 
last  resort,  in  all  cases  of  alleged  repugnance  of  the 
laws  of  any  state  to  the  constitution  oJF  the  United 
States,  it  is  our  duty  to  yield  obedience.  It  follows 
that  the  judgment  complained  of,  which  is  based  upon 
the  decision  of  the  court  in  the  case  above  cited,  must 
be  reversed,  and  the  cause  dismissed.     Reversed. 

Harrison,  J.,  not  sitting. 
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ROSSE 

V. 

St.  Paul  &  D.  Ry.  Co. 

(Supreme  Court  of  Minnesota^  May  12^  iSgj,) 

failure  to  Fence  Track — Injury  to  Child — Liability  of  Company. — 

^cld  (overrulingr  Fitzgerald  v.  Railway  Co.,  13  N.  W.  168,  29  Minn. 

^),  that  the  statute  requiring  railway  companies  to  fence  their 

roads  is  not  exclusively  designed  to  prevent  domestic  animals  from 

straying  upon  the  track ;  that  where  a  young  child,  which  is  non 

suijunSf  strays  upon  the  track,  in  consequence  of  the  failure  of  a 

railroad  company  to  erect  a  fence  as  required  by  the  statute,  and  is 

injured  by  a  train,  the  company  is  liable  to  it  for  the  injury. 

(Syllabus  by  the  Court.) 

Appeal  from  Hennepin  county  district  court.     /Re- 
versed. 

Liidvi'g'   Arctander    and   John    W.    Arctander,    for 
appellant. 
Hadley  &  Ar^istrong'y  for  respondent. 

Mitchell,  J.     This  action  was  broug-ht  to  recover 
damages  for  personal  injuries  to  the  plaintiff,  a  child 
alleged  to  be  no7i  sui  juris ^  who  had  strayed  upon  the 
track  of  defendant's  road,  and  was  there  injured  by  a 
passing  train.     The  only  negligence  charged  against 
the  defendant  was  its  failure  to  fence  its  road,  as  re- 
quired  by  statute,   at  the    place   where   the    plaintiff 
strayed  upon  the  track,  and  where  he  was  injured,  it 
being  alleged  that  if  the  railway  had  been  fenced  at 
that  point  plaintiff  would  have  been  prevented  from 
^oing  upon  it.     A  demurrer  to  the  complaint  was  sus- 
tained upon  the  authority  of  Fitzgerald  v.  Railwav  Co., 
^Mfnn.  336,  13  N.  W.  168,  in  which  it  was  held  that 
the  statute  requiring  railroad  companies  to  fence  their 
roadn  was  inapplicable  to  the  case  of  infants,  although 
^/^^^    ^z(i  Juris  ;  that  it  was  only  designed  to  prevent 
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animals  from  coming*  upon  the  track,  with  the  conse- 
quent danger  to  the  animals  themselves  and  the  passen- 
gers and  employees  upon  railroad  trains.     The  writer, 
who  is  the  only  member  of  this  court  who  was  on   the 
bench  when  the  Fitzgerald  Case  was  decided,  assumes 
his  full  share  of  responsibility  for  that  decision,    but 
subsequent  reflection  has  convinced  him  that  the  court 
placed  too  narrow  a  construction  upon  the  statute  ;  that 
the  views  expressed  in  the  dissent  of  the  late  Chief 
Justice  Gilfillan  were  correct ;  and  that  the  decis- 
ion of  the  court  should  be  overruled.     In  this  view  all 
the  present  members  of   the   court  concur.      In   our 
opinion,  the  court  failed  to  give  due  weight  to  the  very 
broad  language  of  the  amendment  of  1877  TGen.   St. 
1894,  §  2695),  w^hich  was  a  complete  substitute  for  sec- 
tion 4  of  the  prior  act.     It  provides  that  if  a  railroad 
company  fails  or  neglects   to  fence   its   road,  and   to 
maintain  such  fences,  it  **shall  be  liable  for  all  dam- 
ages   sustained     by    any    person    in    consequence     o£ 
such    failure    or    neglect."      As    was     said     bj^    the 
late   chief    justice,    the   duty   created    by   the   statute 
is  absolute,  and,  as  we  have  decided,  it  is  not  a  mere 
fence  law,   but  a  police  regulation  designed  for    the 
benefit  of  the  public.     It  may  be  conceded  that  in  an 
action   for   a   neglect   of    duty,  'it   is    not   enough   for 
the  plaintiff  to  show   that  the  defendant  neglected  a 
duty  imposed  by  statute,  and   that  he  would   not  have 
been  injured  if  the  duty  had   been  performed,  but  that 
he  must  also  show  that  the  dut}'^   was  imposed  for  hi& 
benefit,  or  was  one  which  the  defendant  owed  to  him 
for  his  security.     But  the  question  for  whose  benefit 
or  protection  a  statutory  duty  was  imposed  depends  on 
the  purview  of  the  legislature  in  the  particular  statute, 
and   the  language  which  they  have   there  emplo3^ed. 
From  the  fact  that  the  dangers  from  leaving  a  railroad 
unfenced  most  frequently  arise  from  domestic  animals^ 
straying  on  the  track,  and  most  of  the  decided  cases  in- 
volved that  state  of  facts,  it  is  ver}'  natural  for  us  to 
become  impressed  with  the  idea  that  such  statutes  were 
designed  merely  to  guard  against  the  dangers  resulting- 
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from  such  animals  g-etting-  upon  the  railroad  track.  But 
in  view  of  the  very  general  and  sweeping*  lang-uage  of 
the  statute,  in  connection  with  the  fact*  that  it  is  con- 
fessedly a  police  reg'ulation  for  the  protection  of  the 
public,  it  is  not  for  courts  to  speculate  as  to  what  was 
the  precise  intention  of  the  leg"islature  when  they 
required  the  road  to  be  fenced,  or  to  assume  that  the 
prevention  of  animals  straying*  on  the  track  is  all  that 
is  within  the  purview  of  the  statute.  If,  as  is  con- 
ceded, it  was  desig'ned  to  prevent  dumb  beasts  from 
straying-  upon  the  track,  how  can  we  assume  that  it  was 
not  also  desig'ned  to  prevent  infants,  who  are  equally 
irresponsible,  from  straying*  there  ?  As  has  been  said, 
in  one  case  a  fence  may  be  a  very  formidable  obstruc- 
tion to  a  child's  g'oing*  upon  a  railroad  company's  rig*ht 
of  way, — it  may  prevent  his  going*  there  entirely  ;  and, 
if  it  would,  we  do  not  think  we  have  any  right  to  say 
that  his  protection  was  not  within  the  purview  of  the 
statute.  In  view  of  the  kind  of  fence  which  the  statute 
permits  to  be  built,  it  may  be  in  most  cases  a  question 
whether  the  existence  of  such  a  fence  would  have  pre- 
vented the  child  from  straying*  upon  the  track,  and 
hence  whether  the  failure  of  the  railway  company  to 
build  it  was  the  proximate  cause  of  the  injury.  But 
that  is  a  matter  of  proof  on  the  trial.  As  no  two  stat- 
utes on  the  subject  are  altogether  alike,  cases  from 
other  jurisdictions  are  not  exactly  in  point,  but  as  sup- 
porting, more  or  less,  the  views  we  have  expressed,  see 
Schmidt  V.  Railroad  Co.,  23  Wis.  186  ;  Kevser  v.  Rail- 
way Co.,  56  Mich.  559,  23  N.  W.  311  ;  Hayes  v.  Rail- 
road Co.,  Ill  U.  S.  228,  4  Sup.  Ct.  369 ;  Railway  Co. 
V.  McDonald,  152  U.  S.  262, 14  Sup.  Ct.  619  ;  Williams 
V.  Railway  Co,,  L.  R.  9  Exch.  157. 

It  is  suggested  that  as  the  decision  in  the  Fitzgerald 
Case  has  stood  unchallenged  for  15  years,  during  which 
the  legislature  has  not,  by  amending  the  statute,  ex- 
pressed any  dissatisfaction  with  the  construction  which 
this  court  had  placed  upon  it,  therefore  it  ought  not 
now  to  be  overruled,  even  although  erroneous.  The 
decision  is  not  a  rule  of  property.     Neither  can  railway 

7  (N.  s.)  A.  &  E.  R.  Cas.— 23 
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companies  claim  to  have  acquired  any  right,  either  legfal 
or  moral,  under  it,  for  it  did  not  repeal  the  statute,  nor 
relieve  them  from  the  duty  of  fencing  their  roads.  The 
fact  that  the  legislature  has  not  amended  the  statute  is 
not  entitled  to  much  weight.  Cases  where  young  in- 
fants are  injured  by  straying  upon  an  unfenced  railroad 
track  are  comparatively  rare,  and,  until  such  a  case 
does  arise,  no  one  is  likely  to  look  into  the  matter  or 
call  the  attention  of  the  legislature  to  the  state  of  the 
law  on  the  subject.     Order  reversed. 


Leavitt 

V. 

Bangor  &  A.  R.  Co. 

{Supreme  Judicial  Court  of  Maine ^  Feb,  /,  iSgjJ) 

Liability  of  Employer  for  Acts  of  Contractor. — It  is  the  settled  law 
in  this  state  that  an  employer  is  not  liable  for  the  negligrent  acts  of 
a  contractor  or  his  servants  where  the  contractor  carries  on  an  in- 
dependent business,  and,  in  doin^  his  work,  does  not  act  under  the 
direction  and  control  of  his  employer,  but  determines  for  himself  in 
what  manner  it  shall  be  carried  on  ;  and  that  such  employment  does 
not  create  the  relation  of  master  and  servant. 

Same. — A  fortiori^  an  employer  is  not  responsible  for  the  acts  of 
a  contractor  or  his  servants  that  are  not  negligent. 

Intervening  Act  of  Third  Person — Proximate  Cause. — The  inde- 
pendent act  of  a  third  person  that  intervenes  between  the  wrong 
complained  of  and  the  injury  sustained  is  a  good  test  of  remoteness 
of  cause  that  forbids  recovery. 

Case  at  Bar. — The  defendant  contracted  to  have  its  wood,  along 
the  line  of  its  railroad,  sawed  in  lengths  suitable  for  fuel,  at  a  stip- 
ulated price  per  cord.  The  contractor  owned  and  used  for  the  pur- 
pose three  railroad  cars, — one  for  a  living  car  for  his  men,  one  for  a 
tool  car,  and  one  for  a  cooking  car,  in  which  a  fire  was  kept  for  the 
purpose.  To  enable  the  contractor  to  do  his  work  conveniently,  the 
defendant  placed  these  cars  on  one  of  its  spur  tracks,  about  100  feet 
from  the  plaintiff *s  mill.  Held^  that  this  act  of  the  defendant  did 
not  make  it  liable  for  the  burning  of  the  mill  from  fire  kept  by  the 
contractor  in  his  cooking  car. 

Negligence  of  Contractor. — There  is  a  distinction  between  placing 
the  car  on  the  spur  track  and  the  act  of  using  it  with  fire.  The 
former  is  the  act  of  the  defendant ;  the  latter,  of  the  contractor,  and 
for  which  the  defendant  is  not  to  be  held  responsible. 

(Official). 
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Motion  sustained, 

P,  H,  Gillin  and  C,  J,  Htitching-Sy  for  plaintiff. 
F,  H.  Afpleton  and  H,  R,  Chaplin,  for  defendant. 

Haskell,  J.  This  is  an  action  of  case,  by  the  owner 
of  a  lumber  mill,  against  a  railroad  company,  ^^ 

for  burning"  the  same  by  fire  communicated 
from  the  premises  of  the  company. 

The  first  count  charg-es  the  defendant  with  neg'li- 
g'ently  maintaining  a  cooking*  car,  in  which  a  fire  was 
kept,  on  its  premises,  so  near  to  the  plaintiff's  mill  as 
to  endanger  its  safety,  whereby  the  same  was  burned  ; 
in  short,  with  maintaining  a  nuisance,  from  which  dan- 
ger ensued. 

The  second  count  charges  the  defendant  with  negli- 
gence in  the  management  of  its  fire  so  kept  in  the  cook- 
ing car,  by  reason  whereof  the  plaintiff's  mill  was 
burned. 

The  jury  found  specially  that  plaintiff's  mill  was 
destroyed  by  fire  communicated  from  the  cooking  car, 
and  that  defendant  was  guilty  of  negligence  in  locating 
the  same ;  whereupon  they  were  instructed  to  assess 
damages  for  the  plaintiff,  which  they  did. 

The  case  comes  up  on  motion  to  set  aside  the  verdict 
as  against  law. 

The- undisputed  facts  of  the  case  material  to  the  con- 
sideration here  are  that  the  defendant  contracted  to 
have  its  wood,  along  the  line  of  its  railroad,  sawed  in 
lengths  suitable  for  fuel,  at  a  stipulated 
price  per  cord  ;  that  the  contractor  owned 
and  used  for  the  purpose  three  railroad  cars, — one  for 
a  living  car  for  the  men,  one  for  a  tool  car,  and  one  for 
a  cooking  car,  in  which  a  fire  was  kept  for  the  purpose. 

To  enable  the  contractor  to  conveniently  do  his  work, 
the  defendant  placed  these  cars  on  one  of  its  spur  tracks, 
some  75  or  100  feet  from  plaintiff's  mill ;  and  the  ques- 
tion is,  did  this  act  make  the  defendant  liable  for  the 
burning  of  the  same  from  fire  maintained  by  the  con- 
tractor in  the  cooking  car? 

It  is  settled  in  this  state  that  an  employer  is  not  lia- 
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ble  for  the  neglig'ent  acts  of  a  contractor  or  his  servant, 
where  the  contractor  *'  carries  on  an  independent  busi- 
ness, and,  in  doing*  his   work,  does  not  act 

'lo^'r^o'i  t"'f  ^^^^^  ^^^  direction  and  control  of  his  em- 
c*ntr«€tor.  '*     ployer,  but  determines  for  himself  in  w^hat 

manner  it  shall  be  carried  on  "  ;  and  that 
such  employment  '*  does  not  create  the  relation  of  mas- 
ter and  servant."     A  fortiori^  the  employer  cannot  be 

responsible  for  acts  of  the  contractor  or  his 
servants  that  are  not  negfligent.  McCarthy 
V,  Second  Parish,  71  Me.  318.  In  that  case  the  author- 
ities are  examined  and  considered,  and  need  not  be 
reviewed  here.  The  facts  of  this  case  come  within  the 
doctrine  of  that  case.  The  contractor  here  was  carry- 
ing" on  an  independent  business,  and  was  in  no  sense 
the  servant  of  the  defendant  company. 

But  it  is  arg"ued  that  the  mischief  of  which  the  plain- 
tiff complains  was  not  the  negligent  act  of  the  con- 
tractor or  his  servants,  but  the  direct  result  from 
using" — carefully,  if  you  please — an  appliance  located 
by  defendant ;  that  the  ^roxima  causa  was  the  location 
of  the  car,  the  use  of  which  naturally  would,  and  did, 
cause  the  damage. 

But  the  act  of  locating  the  car,  and  of  using  it  with 
fire,  must  be  distinguished.     The  former  was  the  act 

of  the  defendant ;  the  latter,  of  the  con-t 
trwtor?***'^'"'  tractor.     The  car  itself  was  harmles^s,  and 

its  location,  when  unused,  threatened  no  in- 
jury to  plaintiff.  The  use  might  create  mischief.  The 
thing  unused  was  harmless. 

The  doctrine  of  Burbank  v.  Steam  Mill,  75  Me.  373, 
applies.  There  it  was  contended  that  the  location  of  a 
gteam  engine  for  propelling  a  mill  in  violation  of 
statute  regulations  made  a  nuisance  of  \tf)er  se^  where- 
by the  plaintiff  might  recover  damages  for  the  burning* 
of  his  buildings  from  fire  used  to  make  steam  for 
the  engine  ;  but  the  court  held  that  he  could  not,  that 
the  engine  itself  where  located  did  not  become  a  nui- 
sance per  se,  but  that  its  neg'ligent  use  might  create 
liability. 
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So  in  this  case.  Here,  cars  themselves  were  not  ob- 
jectionable. Jt  was  the  use  that  might  make  them  so, 
^nd  the  use  was  the  act  of  the  owner,  not  of  the  defend- 
ant. Fire  in  the  cooking-  car  migfht  be  dangerous  at 
some  times,  and  unobjectionable  at  others.  If  the  wind 
be  strong-,  and  blow^ing  towards  inflammable  property, 
it  might  be  gross  carelessness,  with  the  short  funnel 
as  a  chimney,  to  burn  shavings,  shingles,  and  other 
light  and  highly  inflammable  fuel  that  sends  out,  with 
the  draft,  sparks,  coals,  and  pieces  of  wood  on  fire, 
while  it  might  be  prudent  to  have  a  fire  of  hard  coal 
that  would  not  emit  matter  in  the  process.of  combustion. 
In  such  case  everything  would  depend  upon  conditions. 
The  height  and  size  of  the  chimney,  the  strength  of  the 
draft,  the  kind  of  fuel,  the  weather,  wind,  and  care 
piven  to  the  fire, — these  conditions  are  all  elements  of 
the  use,  and  the  use  is  the  creature  of  the  tenant,  not 
of  the  landowner,  who  does  not  control  the  use. 

True,  there  might  be  cases  where  the  landowner 
Would  be  liable  if  the  use  was  contrived  by  him  for  the 
purpose  of  mischief,  with  intent  of  avoiding  liability  ; 
but  there  is  no  element  of  that  sort  here.  The  car  was 
located  without  intent  to  in  jure.  The  liability  for  its 
imprudent  use  then  rested  upon  its  owner,  who  was 
tenant.  There  is  no  principle  of  law  that  can  be  in- 
voked to  charge  the  defendant.  It  did  not  create  or 
maintain  a  nuisance,  nor  a  condition  that  directly  caused 
the  mischief.  That  was  perhaps  caused  from  the  mis- 
use, by  another,  of  the  conditions  created  by  defendant, 
for  whose  acts  defendant  is  in  no  way  responsible. 

Lee  V.  McLaughlin,  86  Me.  410,  sustains  the  doc- 
trine of  this  case.  There  the  owner  of  a  building  in 
possession  of  a  tenant  was  held  not  liable  for  injury 
caused  by  a  snow  slide  into  the  street.  The  building 
was  not  a  nuisance  per  se.  The  accumulated  snow 
upon  the  roof  might  make  it  so,  and  that  was  the  fault 
of  the  tenant.  See,  also,  Eaton  v.  Railway  Co.,  59 
Me.  520 ;  Tibbetts  r.  Railway,  62  Me.  437. 

Veazie  v.  Railroad  Co.,  49  Me.  119,  does  not  conflict 
with  this  doctrine.     There  a  highway  was  made  dan- 
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gerous  by  the  work  of  contractors,  and  the  employer 
was  held  liable.  Any  obstruction  of  a  highway  is  a 
nuisance  per  se.  Corthell  v.  Holmes,  88  Me.  376 ; 
Penley  v.  Auburn,  85  Me.  278.  No  private  person  or 
corporation  has  a  right  to  interfere  with  a  highway, 
and  can  only  do  so  by  authority  from  the  legislature  ; 
and  then,  as  the  authority  is  personal,  the  act,  by 
whomsoever  done,  remains  personal.  The  act  of  a 
contractor,  being  unauthorized  except  from  the  legal 
privilege  of  his  employer,  logically^  becomes  the  act  of 
the  latter,  permitted  by  law,  in  derogation  of  the  public 
right.  That  is  the  doctrine  of  Veazie  v.  Railroad  Co., 
supra^  and  is  tfot  applicable  here.  Nor  is  Railroad  Co. 
r.  Morey,  47  Ohio  St.  207,  where  the  plaintiff,  by  con- 
tractors, dug  a  ditch  across  a  street,  and  left  the  same 
unguarded,  into  which  a  traveler  fell  and  was  injured. 
Nor  is  Circleville  v.  Neuding,  41  Ohio  St.  465,  where 
the  city  itself  was  held  liable  to  a  traveler  for  the  neg- 
ligence of  its  contractor  in  sinking  a  reservoir  in  a 
street.  The  opinion  cites  numerous  cases  holding  the 
doctrine  of  Veazie  v.  Railroad  Co.,  stipra. 

The  doctrine  of  Norwalk  Gaslight  Co.  v.  Borough 
of  Norwalk,  63  Conn.  528,  is  well  stated  in  the  opinion. 
*'It  is  a  sound  rule  of  law,  as  of  morals,  that  when,  in 
the  natural  course  of  things,  injurious  consequences 
will  arise  to  another  from  an  act  which  I  cause  to  be 
done,  unless  means  are  adopted  by  which  such  conse- 
quences may  be  prevented,  I  am  bound,  so  far  as  it  lies 
in  my  power,  to  see  to  the  doing  of  that  which  is  nec- 
essary to  prevent  the  mischief.  Failure  to  do  so  would 
be  culpable  negligence  on  my  part.'*  Bower  v.  Peate, 
1  Q.  B.  Div.  321.  Certainl3%  there  the  blasting  by 
dynamite  in  digging  sewer's  caused  the  injury  com- 
plained of  to  plaintiff's  gas  pipes.  The  blasting  was 
contracted  to  be  done,  and  was  done,  as  the  very  act  of 
the  employer,  and,  as  the  court  say s,  was  ''intrinsically 
dangerous."  The  act  complained  of  in  the  case  at  bar 
was  locating  a  car  upon  the  employer's  land,  an  act  not 
dangerous  to  any  one.  Its  use  might  or  might  not  be. 
A  dangerous  use  was  not  contracted  for.     Had  it  been. 
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it  might  have  come  within  the  doctrine  of  the  above 
case.  The  same  doctrine  was  applied  in  Gorham  v. 
Gross,  125  Mass.  232.  Defendant  contracted  to  have  a 
retaining  wall  built  against  his  neighbor,  and  it  fell, 
causing  damage  to  the  neighbor.  Of  course,  defendant 
was  liable.  The  same  doctrine  was  applied  in  Sturges 
I'.  Society,  130  Mass.  414. 

Woodman  v.  Railroad  Co.,  149  Mass.  335,  cites  with 
approval  Veazie  v.  Railroad  Co.,  supra,  and  confirms 
the  same  doctrine.  Conlon  v.  Railroad  Co.,  135  Mass. 
195,  applies  the  same  principle.  Ellis  v.  Sheffield,  2 
El.  &  Bl.  767,  is  cited.  It  charmingly  states  the  doc- 
trine of  the  above  case :  **If  the  contractor  does  the 
thing  which  he  is  employed  to  do,  the  employer  is 
responsible  for  that  thing,  as  if  he  did  it  himself." 
These  are  all  the  authorities  cited  by  plaintiff  that  re- 
quire notice. 

Among  the  many  cases  cited  by  the  defendant,  the 
principle  governing  the  present  case  was  applied  in 
Rich  V.  Basterfield,  4  C.  B.  783.  There  the  owner  of 
land  built  a  chimney  upon  it,  and  leased  the  land.  The 
tenant  lighted  a  fire  from  the  smoke  of  which  the  plaintiff 
was  injured.  There,  as  here,  it  was  contended  that  the 
owner,  having  provided  the  appliances  for  a  fire  im- 
pliedly authorized  the  lighting  of  the  fire.  But  it  was 
held  otherwise,  and  that  the  damage  resulted  from  the 
act  of  the  tenant,  and  that  the  owner  was  not  liable 
although  he  enabled  the  tenant  to  make  fires  if  he 
pleased. 

The  independent  act  of  a  third  person  that  intervenes 
between  the  wrong  complained  of  and  the  injury  sus- 
tained is  a  good  test  of  remoteness  that  for- 
bids recovery.     Cuff  v.  Railroad  Co.,  35  N.  Ifi^l^l^fl^J^^^ 
J.  Law,  17,  and  cases  cited.     When  the  fire  Proxini»t«  c»nM. 
is  negligently  set  by  the  owner  or  his  ser- 
vant, the  liabilit)^  attaches.     Webb  v.  Railroad  Co.,  49 
N.  Y.  420.     But,  if  set  by  a  contractor,  it   does    not 
attach.     Ferguson  v,  Hubbell,  97  N.  Y.  507. 

Motion  sustained. 
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Village  of  Wayzata 


V, 


Great  Northern  Ry.  Co. 

{Supreme  Court  of  Minnesota,  Feb,  s,  iSgj,) 

Judgment — Conclusive  Character — Identity  of  Issue. — The  conclu- 
sive character  of  a  judg'ment  extends  only  to  identical  issues,  and 
they  must  be  such  not  merely  in  name,  but  in  fact  and  in  substance. 
If  the  vital  issue  of  the  latter  litig-ation  has  been  in  truth  already 
determined  by  an  earlier  judg'ment,  it  may  not  again  be  contested, 
but  if  it  has  not, — if  it  is  intrinsically  and  substantially  an  entirely 
different  issue,  even  thoug-h  capable  of  being*  described  in  similar 
language,  or  by  a  common  form  of  expression, — then  the  truth  is 
not  excluded  and  the  judgment  no  answer  to  the  diflFerent  issue. 

Case  at  Bar. — Held,  that  the  finding-  of  fact  made  by  the  trial 
court,  in  substance  that  the  defendant's  plea  of  a  previous  adjudi- 
cation of  the  subject  of  the  present  action  had  been  proven  and 
established,  is  not  supported  by  the  evidence. 

Railways — Construction — Necessity — Burden  of  Proof. — Under  a 
law  which  authorizes  a  railroad  company  to  construct  its  road  along- 
and  over  any  public  or  private  way,  if  it  shall  **  be  necessary,  "  a 
practical,  and  not  an  absolute,  necessity  is  intended  ;  and  the  bur- 
den of  proof  would  be  upon  the  company  to  show  this  practical 
necessity,  if  questioned  when  originally  locating  the  line. 

Same — Presumption. — The  necessity  upon  which  the  company 
acted  when  first  establishing  the  line  and  when  building  the  road 
is  presumed  to  be  continuous,  and  to  exist,  in  proceedings  instituted 
to  compel  a  change  of  the  track  and  its  appurtenances. 

Change  of  Route — Necessity — Burden  of  Proof. — In  such  proceed- 
ings the  burden  of  proof  is  upon  the  party  demanding  a  change  of 
the  line,  as  constructed  and  used,  to  show,  by  clear  and  convincing 
testimony,  not  only  that  the  original  necessity  no  longer  exists,  but 
that  there  are  substantial  reasons  for  holding  that  the  public  inter- 
ests demand  that  a  change  be  made.  Testimony  which  would  war- 
rant a  court,  on  a  hearing  to  locate  a  line,  in  finding  that  the  pub- 
lic interests  required  it  to  be  located  elsewhere  than  upon  a  particular 
public  or  private  way,  would  not  uphold  a  like  finding  where  the 
proceeding  was  to  change  and  remove  a  line  already  constructed 
and  in  operation. 

Case  at  Bar. — Held,  in  a  proceeding  to  compel  defendant  railway 
company  to  remove  its  tracks  and  appurtenances  from  a  certain 
street  in  plaintiff  village,  and  to  elsewhere  locate  them,  that  a 
finding  to  the  effect  that  a  more  practical,  feasible,  and  convenient 
route  for  such  tracks  and  appurtenances,  or  one  which  would  less 
interfere  with  the  safetj'  and  convenience  of  the  public,  or  afford 
less  obstruction  to  the  public  ways  in  said  village,  than  the  one  now 
occupied,  could  not  be  found,  is  sustained  by  the  evidence. 

(Syllabus  by  the  Court.) 
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Appeal,  from  Hennepin  county  district  court.     A/- 

ffeic/i,  Hayne  &  Conlin,  for  appellant. 

W.  E.  Docig-e  and  M.  D.  Graver,  for  respondent. 

Collins,  J.     This  action  was  broug-ht  to  enjoin  and 
prohibit  defendant  railway  compan}'  from  keeping  and 
maintaining  its  double  tracks  and  telegraph  poles  on 
Lake  street,  in  plaintiff  village,  and,  as  a  consequence, 
^o  compel   the  removal  of  said  tracks  and         cse  stated 
T>oles  from  said  street,  where  they  now  are. 
It  is,  in  the  main,  a  renewal  of  the  controversy  which 
formerly  existed  between  these  parties,  and  was  sup- 
loosed  to  have  been  terminated  in  an  action  which  was 
determined  in  this  court  in  1892.     Village  of  Wayzata 
t'.  Great  Northern  Ry.  Co.,  50  Minn.   438,   52  N.   W. 
^13.  The  right  of  the  defendant  at  that  time  to  keep  and 
maintain  said  double  tracks  and  telegraph  poles  on  said 
Lake  street,  upon  the  performance  of  certain  conditions, 
which  involved  a  slight  change  in  the  location  of  the 
tracks,  the  removal  of  side  tracks  and  other  obstruc- 
tions from  the  street,  the  making  and   maintaining  of 
public   crossings   at   certain  points,   and  also  making 
provision    for   suitable  and    convenient    access  to   the 
w^ter,  was  distinctly  affirmed   in  that  action.     From 
the  evidence  herein,  it  is  shown  that,  immediately  upon 
the  entry  of  final  judgment  in  that  case,  defendant  not 
only  removed   its  side  tracks  and  other  obstructions 
from  the  street,  as  required  to  do,  but  it  also  removed 
its  wharves  and  steamboat  landings  and  its  station  and 
depot  buildings  from  the  village  limits  ;  establishing 
a  new  station  and  new  wharves  about  one  mile  east  of 
the  old,  and  also  locating  a  flag  station  for  some  trains 
<ita  point  west  about  one-fourth   of  a  mile.     It   left 
nothing  whatsoever  in  the  street,  or  within  the  limits 
of  the   village,    except   its   tracks   and  the   telegraph 
poles.     These   it   has   maintained   along  Lake  street, 
running  daily  a  large  number  of  trains  through  the 
street  at  a  rate  of  speed  varying  from  20  to  30  miles  an 
hour.     Tliat  the  village  and  its  people  have  been  and 
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are  seriously  injured  and  damag-ed  by  the  removal  of 
the  station,  and  the  running-  of  trains  in  the  middle  of 
the  street  at  this  rate  of  speed,  cannot  be  doubted,  but 
these  facts  do  not  control  the  case  now  before  us.  It 
was  brought  upon  the  g-round  that  as  the  necessity  for 
depot  facilities  upon  Lake  street,  and  at  the  point 
where  the  depot  buildings  then  stood,  had  been  obvi- 
ated and  removed  by  the  action  of  defendant  in  taking" 
away  its  depot  buildings  and  its  adjacent  wharves, 
and  landings,  the  necessity  for  maintaining^  its  tracks, 
and  poles  in  the  street  had  ceased.  As  both  were  a 
very  serious  injury  and  detriment  to  the  use  by  the 
people  of  the  water  front,  the  good  of  the  'public,  it 
was  alleged,  imperatively  demanded  their  remo\^l  to 
the  north,  and  to  a  route  through  the  village  which, 
while  equally  as  feasible  for  defendant,  would  interfere 
much  less  with  a  proper  use  of  the  water  front  by  the 
inhabitants  of  the  village.  And  in  the  answer,  and 
upon  the  trial,  defendant  contended,  among  other 
things,  that  the  whole  subject-matter  of  the  present 
litigation  had  been  fully  and  finally  determined  by  the 
judg-ment  entered  in  the  former  action,  and  was  not 
open  for  discussion  or  decision,  no  -matter  what  new 
conditions  had  arisen.  On  findings  of  fact  (two  in 
number),  the  court  below  ordered  judgment  in  defend- 
ant's favor,  and  this  appeal  is  from  an  order  denying^ 
plaintiff's  motion  for  a  new  trial.  These  finding's 
were,  in  substance:  First,  that  there  was  '*no  more" 
practicable,  feasible,  or  convenient  route  for  defendant's 
tracks  and  telegraph  poles  into  and  through  the  villag-e, 
or  one  which  would  less  interfere  with  the  safety  and 
convenience  of  the  public,  or  afford  less  obstruc- 
tion to  the  public  streets  and  highways  in  the  vil- 
lage, than  that  already  occupied ;  second,  that  each 
and  every  alleg'ation  of  fact,  as  set  forth  in  the  answer 
in  defendant's  plea  of  previous  adjudication  of  the  sub- 
ject of  the  present  litigation,  had  been  proven  and  es- 
tablished on  the  trial,  each  and  all  of  said  allegations 
being  incorporated  into  the  finding*.  By  the  assign- 
ments of  error  it  is  asserted  that  neither  of  these  find- 
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ings  is  supported  by  the  evidence,  and  that  the  court 
erred  in  its  conclusion  of  law  based  thereon.     These 
findings  are  wholly  disconnected  and  independent,  so 
that  it  is  not  necessary,  in  order  to  sustain  the  conclu- 
sion of  law,   that  both  should    be    supported  by  the 
proofs.     One  refers  solely  to  the  practicability,  feasi- 
bility, and  convenience  of  a  route  througfh  the  villag-e, 
and,  upon  the  evidence,  determines  that  no  other  route 
would  interfere  less  with  the  safety  and  convenience  of 
the  people  than  the  one  now  pursued,  or  afford  less 
obstruction  to  the  public  streets  and   highways  of  the 
village,  while  the  other  pertains  solely  to  the  plea  of 
res  judicata  found  in  the  answer,  and  set  up  as  a  com- 
plete bar  to  the  cause  of  action.     So  that,  if  the  second 
finding  was  justified  by  the  proofs,  the  conclusion  of 
law  was  correct,  and   no  further  consideration  of  this 
appeal  would  be  required.     In  such  case  the  first  find- 
ing would  become  immaterial.     If,  upon  the  other  hand, 
the  evidence  failed  to  sustain  the  plea  in  bar,  no  con- 
clusion of  law  ordering  judgment  for  defendant  wholly 
predicated  upon  the  second  finding  could  be  sanctioned. 
We  quite  agree  with  counsel  for  plaintiff  in  their 
claim  that  the  second  finding  was  not  warranted  by  the 
proofs  submitted  in  support  of  the  plea  of 
former   adjudication.      The    issues   in    the  ^J^JcJ"*'{|p*"il"" 
other  action  involved  the  right  of  defendant  identity  or iwue. 
to  maintain  its  tracks  and  adjuncts  thereto, 
including  station  buildings,  side  tracks,  and  telegraph 
poles,  on  the  streets  of  the  village,  as  it  then  did,  and 
had  for  many  years,  the  complaint  alleging  that  the 
right  did  not  exist.     The  answer  averred  the  existence 
of  the  right  originating  by  virtue  of  an  act  of  the  terri- 
torial legislature  conferring  the  right,  if  it  should  be 
necessary,  and  then  alleged  that  it  was  necessary  for 
the  purpose  of  directly  connecting  the  trafiSc  by  rail 
with  the  traffic   by  water,  and  that  the   necessity  re- 
mained.    The  court,   upon   the   trial,    found  that  the 
legislative  act  gave  the  right  to  defendant's  predecessor; 
that  the  right  was  duly    exercised   and  acted  upon  ; 
that  it  was  necessary  that  the  railway  approach  the 
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lake  so  as  to  make  direct  connection  with  it  in  carrying- 
passengfers  and  freight  to  be  carried  on  both  the  lake 
and  the  railway  ;  that,  in  order  to  make  this  connec- 
tion, it  was  necessary  to  make  it  at  the  point  on  Lake 
street  where  it  was  made,  and  then  pass  over  and  along* 
the  street;  and,  further,  **that  the  same  condition  of 
thing's  and  the  same  necessity  has  ever  since  existed 
and  still  exists."  At  that  time  the  defendant  main- 
tained a  station  with  a  passenger  and  freight  depot  at 
the  village.  It  also  maintained,  in  close  proximity  to 
the  depot,  wharves,  and  landings  for  boats  plying  ^pon 
the  lake,  thus  aifording  facilities  for  joint  traffic  on  the 
lakeand  by  rail.  It  connected  this  trafficatthis  particular 
point,  and  by  these  facilities  ;  and,  to  do  this,  the  neces- 
sity for  the  occupation  of  Lake  street  by  its  tracks  first 
arose,  had  since  existed,  and  continued  to  exist  at  the 
time  of  the  trial  of  the  former  action.  It  was  these 
conditions,  continuing  and  existing  at  the  time  of  the 
trial,  which  largely  influenced  the  court  when  making 
the  finding  from  which  we  have  quoted,  and  it  is  evi- 
dent that  this  finding  was  quite  potent  in  the  final  de- 
termination of  the  case.  As  made,  the  finding  was 
upon  the  facts  as  they  then  existed.  The  conclusion 
of  law,  in  so  far  as  it  was  rested  on  this  finding,  was 
an  application  of  legal  principles  to  the  facts  as  found, 
not  to  others  which  might  arise  in  the  future  and  be 
presented  for  adjudication.  And,  from  the  pleadings 
-and  the  proofs  in  the  present  action,  it  is  undisputed 
that  an  entirely  difiFerent  condition  of  things  exists, 
-and  that  a  radical  change  has  been  made  in  the  situation 
by  the  act  of  defendant  after  the  final  judgment  was 
•entered  in  the  former  action.  The  mandate  of  the 
court  was  obeyed  to  the  letter,  it  is  claimed;  and,  in 
addition  to  this,  the  defendant  went  further,  and  re- 
moved all  of  its  station  buildings,  and  abandoned  its 
station.  It  not  only  removed  the  obstruction  which  it 
was  commanded  to  remove,  but  also  took  away  its 
facilities  for  connecting  the  rail  traffic  with  that 
upon  the  lake.  With  the  wholesale  removal  and 
absolute    abandonment    of    all    connection    with    the 
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lake  trafiSc,  and  the  establishment  of  a  new  sta- 
tion and  other  connecting"  facilities  at  another  point, 
there  can  be  no  pretense  that  there  now  remains  the 
same  necessity  as  that  which  formerly  existed.  Under 
such  circumstances,  the  issues  presented  in  this  case 
are  not  identical  with  those  before  the  court  in  the 
former  action.  The  test  to  be  applied  is  whether  the 
same  evidence  will  sustain  both  the  former  and  the 
present  action.  If  a  party  allegfes  a  certain  state  of 
facts  as  his  cause  of  action,  and  is  defeated,  it  is  no  bar 
to  recovery  on  another  statement  of  facts  constituting*  a 
different  cause  of  action,  althoug'h  the  transaction  re- 
ferred to  and  the  relief  soug^ht  in  both  actions  are  the 
same.  West  v.  Hennessy,  58  Minn.  133,  59-  N.  W. 
984.  '*  The  conclusive  character  of  a  judg-ment  extends 
only  to  identical  issues,  and  they  must  be  such  not 
merely  in  name,  but  in  fact  and  in  substance.  If  the 
vital  issue  of  the  latter  litigation  has  been  in  truth 
already  determined  by  an  earlier  judg-ment,  it  may  not 
again  be  contested  ;  but,  if  it  has  not, — if  it  is  intrin- 
sically and  substantially  an  entirely  different  issue, 
even  thougfh  capable  of  being  described  in  similar  lan- 
gfuage,  or  by  a  common  form  of  expression, — then  the 
truth  is  not  excluded,  and  the  judg-ment  no  answer  to 
the  different  issue."  Palmer  v.  Hussey,  87  N.  Y.  303. 
On  the  facts  as  they  were  shown  to  exist  at  the  time  of 
the  trial  of  the  present  action,  the  plaintiff,  instead  of 
seeking  to  contradict  and  overturn  the  former  judg-ment, 
claimed  the  benefit  of  and  relief  upon  it. 

As  the  second  finding-  of  fact  was  unsupported  by  the 
evidence,  we  now  turn  to  a  consideration  of  the  claim 
that  the  first  finding*  is  without  evidence  to  sustain  it. 
The  only  testimony  received  on  the  trial  in  reference  to 
the  matters  covered  by  the  first  finding-  was  that  offer- 
ed by  the  plaintiff,  throug-h  two  witnesses, — one  the 
president  of  the  villag-e  council,  the  other  a 
civil  engineer.  The  former  testified  as  to  the 
8:re.at  inconvenience  in^reaching-  the  water's  edg-e  from 
the  villag-e,  the  buildings  therein  being-  north  of  the 
double  tracks,  and  also  the  hazard  and  dang-er  in  using* 
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Lake  street,  the  principal  business  thoroug-hfare,  for 
the  passage  of  teams,  with  many  trains  running*  thereon 
at  a  high  rate  of  speed,  and  at  all  hours.  That  it 
clearly  appeared  from  this  evidence  that  the  safety  and 
convenience  of  the  public,  and  its  right  to  free  access  to 
a  navigable  body  of  water,  had  been  greatly  interfered 
with  and  obstructed  by  the  operation  of  defendant's 
trains,  cannot  be  doubted.  The  engineer  testified  as 
to  the  feasibility  of  another  route  for  defendant's  rail- 
way through  the  village,  by  changing  the  line  of  road 
for  something  more  than  one  mile,  and  produced  a  map 
of  his  proposed  route,  made  from  an  actual  survej'^.  If 
this  plan  were  adopted,  the  tracks  through  the  villagfe 
would  be  transferred  from  Lake  street  to  a  line  nearly 
parallel  with  the  street,  about  300  feet  northerly,  and 
through  the  centre  of  the  three  blocks  which  abut  on 
Lake  street.  See  plat  on  page  441,  50  Minn.,  and  pag:e 
913,  52  N.  W.  The  new  line  would  be  about  150  feet 
longer  than  the  old.  From  the  map  produced  by  the 
engineer,  it  seems  that  for  about  400  feet  the  new  route 
would  be  upon  a  county  road,  and  would  then  cross 
four  streets  which  intersect  Lake  avenue  at  right  angles 
south  of  the  proposed  crossings.  After  testifying  as  to 
the  length  of  the  proposed  route,  the  curves,  the  depth 
of  cuts  and  height  of  fills  which  would  have  to  be  made, 
the  engineer  was  permitted  to  give  his  opinion  (defend- 
ant's counsel  objecting)  that  there  was  no  physical  nec- 
essity, by  reason  of  the  condition  or  surface  of  the 
ground  in  that  vicinity,  for  the  retention  and  mainten- 
ance of  defendant's  tracks  upon  Lake  street.  There 
was  no  evidence  as  to  how  this  change  would  affect  the 
operation  of  defendant's  road  as  a  whole,  or  the  con- 
venience of  the  traveling  public,  or  the  rights  of  prop- 
erty holders  along  the  new  route,  or  the  property  over 
which  it  would  have  to  pass.  There  was  no  testimonj^ 
as  to  what  expense  the  defendant  might  incur  should  it 
attempt  to  change  its  line,  or  how  serious  the  change 
might  be  to  the  inhabitants  of  the  village  residing  north 
of  the  proposed  line.  It  seems  to  have  been  assumed 
by  the  plaintiff  that  because  the  tracks  and  poles  are 


Am.  &  Eng.  CHANGE  OF  ROUTE.  367 

R.  Cas. 

Wayzata  v.  Great  Northern  Ry.  Co. 

now,  as  the  tracks  are  used,  an  obstruction  to  free  and 

CO ri  venient  access  to  the  lake,  and  a  great   impediment 

to    tbose  who  would  navigate  its  waters,  they  would  be 

if  t'tl^  or  no  obstruction  or  inconvenience  to  the  people  of 

ttL^    grillage  if  placed  elsewhere,  where,  as  a  matter  of 

fa-crt,  the  inconvenience  and  obstruction  in  some   other 

\sr^^i^ ,  or  to  inhabitants  who   have  no  desire  or  occasion 

to    ^visit  the  lake,  might  be  much  greater  and  more  seri- 

oij.^^    and  also  to  have  been  assumed  that  there  would  be 

le^^     hazard  and  risk  to  the  traveling  public  if  trains 

rixx3  ining  at  a  high  rate  of  speed  were  driven  out  from 

bt^  fa  i  nd  buildings  situated  upon  the  blocks  we  have  re- 

fei-x-^d  to,  and  directly  across  streets,  than  there  would 

be    i  f  these  trains  ran  along  a  street  where  they  could 

be    ^^en  at  a  much  greater  distance,  and  a  better  oppor- 

t«^xii-ty  afforded  to  avoid  them.     In  fact,  had  the  court 

b^lc>  vr  attempted  to  find  that  the  proposed  route  would 

^^"^^^r-fere  less  with   the  safety  and  convenience  of  the 

P^^t>lic,  or  afford  less  obstruction  to  the  public  streets 

aad     highways,  except,  perhaps,  in  respect  to  the  means 

^f .  ^-c^cess  to  the  lake  shore,  the  finding  would  have  been 

^'^^laout  evidence  to  support  it.     When  examining  the 

P^^^<3fs  on    which   the   finding    now   in   question    was 

»0'ia.ta<ded,  it  must  be  borne  in  mind  that  this  was  a  pro- 

^^^<iiag  to  compel  the  removal  of  defendant's  line  from 

^'^  ^  r-e  it  had  been  located  and  operated  for  many  years, 

^J^      not  a  proceeding  involving  an   original   location. 

.*^^    statute  which  authorized  the  occupation 

-^tie  street  in  the  first  instance,  and  under  SS-urtiS^iMw. 

^IJI^i^^h  defendant's   predecessor  acted  more  JlJjj;"""**"  •' 

.  ^""^^    25  years  ago,  conferred  the  right  to  con- 

*^^c:::t  a  road  upon,  along,  and  over  any  public  or  pri- 

^^^    liighway,  **  if  the  same  should  be  necessary."     By 

^^^^^^iding  that  a  public  or  private  way  might  be  occu- 

F^d    jf  ''necessary,"  the  territorial  legislature  meant  a 

k^-^^tical,  and  not  an  absolute,  necessity.     As  stated  in 

^^^Ic  V.  Seymour,  46  Conn.  156,  ''Property  is  regarded 

^^-cessary  for  the  operation  of  the  road  if  it  is  such 

.    ^«e  company,  in  the  reasonable  exercise  of  its  discre- 

^^^»    thought  it  best  to  procure  for  the  most  profitable 


368  CHANGE  OF  ROUTE.  ^^^'  ^^^ 

(N.  S.) 

Wayzata  v.  Great  Northern  Ry.  Co.. 

use  of  the  road  to  itself,  and  the  most  beneficial  use  of 
it  to  the  public."  And  when  exercising"  the  rig-ht  to 
appropriate  the  way,  and  to  construct  the  railway  line 
along"  and  upon  it,  the  burden  of  proof  must  be  upon 
the  corporation  to  show  the  necessity.  If  shown,  and 
the  road  is  built,  the  necessity  must  be  presumed  to  be 

continuous  and  to  exist  until,  in  a  proper 
**«oir. ''""'"***     proceeding,    it   is   overcome   by   clear   and 

convincing  evidence.  So  in  this  case  the 
plaintiff  was  not  only  met  with  the  presumption,  but  it 
was  also  confronted  with  the  former  adjudication, — ^a 
bar  to  further  proceedings  unless  it  was  shown  that  the 
conditions  on  which   the  adjudication   was   based    had 

wholly  changed.  Realizing  this,  plaintiff 
imwrt^-'ifurd^  introduced  evidence  to  establish  its  conten- 
•r  Proof."  tion  that  these  conditions  had  chang-ed,  and 

also  that  it  was  no  longer  necessary  that 
defendant  should  occupy  Lake  street,  and,  further » 
that  public  rights  required  a  removal  of  the  tracks  to 
another  locality.  It  admitted — what  is  undoubtedly 
true — that  the  burden  of  proof  was  upon  it  to  show, 
not  only  that  the  necessity  no  longer  existed,  but  that 
there  were  substantial  grounds  for  a  finding  of  the 
court  that  a  more  feasible,  practicable,  and  convenient 
route  could  be  obtained,  and  that  the  safety  and  con- 
venience of  the  public  demanded  a  change  in  the  line  at 
this  particular  point,  and  also  that  the  proposed  chang-e 
would  less  obstruct  the  streets  and  highways  of  the 
village  than  the  line  in  u«e.  Not  only  w^as  the  burden 
upon  plaintiff  in  these  respects,  but  a  finding  in  its 
favor  upon  so  important  a  matter  would  have  to  be 
based  upon  clear  and  convincing  testimony.  Evidence 
which  would  warrant  a  court,  on  a  hearing  to  locate  a 
railway  line  in  the  first  instance,  in  finding  that  the- 
public  interests  required  it  to  be  elsewhere  located 
than  upon  some  particular  private  or  public  way,  would 
ftot  necessarily  uphold  a  like  finding"  w^hen  the  proceed- 
ing was  to  change  and  remove  a  line  already  construc- 
ted and  in  operation.  If  the  rule  we  have  announced 
was  not  the  true  one^  every  railroad  company  could  be- 
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compelled  to  alter  an  established  route  at  the  caprice  of 
a  local  public,  as  often  as  demanded,  and  almost  with- 
out reg'ard  to  the  orig-inal  decision  upon  the  question  of 
necessity,  the  interest  of  the  g-eneral  public,  or  the 
cost  of  alteration.  Companies  would  be  continually 
harassed  by  reason  of  chang-ed  conditions,  and  upon  the 
ground  that  local  necessities  arising  subsequent  to  the 
original  location  absolutely  demanded  alteration  here  and 
^ere  in  the  general  system  and  plan  of  the  entire  line. 
Taking  into  consideration  the  character  of  the  evidence 
received  in  support  of  plaintiflF's  contention,  cweitBar 

^    ^hich  a  synopsis  has  already  been  given, 

^  measuring-  it  by  the  rule  which  must  certainly 
^Oi^ern  in  cases  where  a  change  in  the  location  of  rail- 
^B.y  tracks  and  appurtenances  is  demanded,  in  con- 
nec^tion  with  the  entire  situation  and  circumstances,  we 
cannot  indorse  the  contention  of  plaintiflF's  counsel  that 
the  only  finding  which  could  have  been  made  upon  the 
evidence,  and  the  only  conclusion  of  law  to  follow, 
shoulci  have  been  in  direct  opposition  to  those  presented 
for  review.     Order  aflSrmed. 


BcjozK,  J.,  took  no  part  in  this  case. 

y   (N.  s.)  A.  &  E.  R.  Cas.— 24 
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Delaware,  L.  &  W.  R.  Co. 
Bullock. 

(Supreme  Court  of  New  Jersey,  Feb,  i8,  i8gy,) 

Carriers  of  Passengers — Contract  of  Carriage. — A  person  entitled 
by  the  terms  of  his  ticket  to  **  personal  passage  "  on  a  railroad  car 
has  not  the  rig-ht  to  carry  with  him  packages  of  groceries  for  the 
use  of  his  family. 

Same — Removal  of  Packages. — The  oflScers  of  the  railroad  com- 
pany, after  he  enters  the  car,  cannot  lawfully  take  such  packages 
from  him  by  force. 

Same — Remedy  of  Company  for  Failure  to  Comply  with  Contract. 
— The  remedy  of  the  company,  after  giving  him  notice  to  remove 
such  packages  from  the  car,  and  his  refusal  to  do  so,  is  to  remove 
the  passenger  and  his  packages,  using  no  unnecessary  force. 

(Syllabus  by  the  Court.) 

Rule  made  absolute. 

Arg-ued  November  term,  1896,  before  the  Chief  Jus- 
tice, and  Van  Syckel,  Garrison,  and  Lippincott, 
JJ. 

John  Linn^  for  plaintiflF. 

McGee,  Bedle  &  Bedle,  for  defendant. 

Van  Syckel,  J.  On  the  28th  of  January,  1896, 
Bullock,  the  plaintiff,  went  to  the  Hoboken  station  of 
the  defendant  railroad  company,  intending^  to  take  pas- 
case  suted  ^^^  on  its  Car  to  Dover.     He  had  with  him 

two  tickets,  entitling*  him  to  a  passage, — one 
a  family  ticket,  and  the  other  a  commutation  ticket. 
On  the  family  ticket  there  was  a  contract  indorsed, 
**  that  in  consideration  of  the  reduced  rate  at  which  the 
ticket  was  issued,  wearing*  apparel  only  should  be  taken 
as  baggag'e."  On  the  commutation  ticket  the  contract 
was  '*that  it  entitled  the  holder  to  personal  passag-e 
only."  On  the  day  named,  the  plaintiff  entered  the 
car,  carrying  with  him  two  packages  containing*  an  as- 
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sortment  of  groceries  purchased  for  the  use  of  his 
family.  He  was  informed  by  employees  of  the  com- 
pany that  he  had  no  right  to  take  the  packag-es  with 
him,  and  that  he  must  remove  them,  or  g-et  off  the  car 
himself.  He  declined  to  do  either,  and  thereupon  the 
packag'es  were  taken  from  him,  and  put  in  the  express 
car,  and  he  was  allowed  to  proceed  on  his  journey. 
This  suit  was  broug"ht  to  recover  damages  for  this 
alleged  injury,  and  the  trial  resulted  in  a  verdict  for 
the  plaintiff  for  Sl,006. 

The  rights  of  the  passenger  must  be  measured  by 
the  contract  he  made  with  the  company.  Whether  the 
conditions  annexed  to  it  are  reasonable  is  a  matter  of  no 
legal  importance  whatever.  The  parties  were  compe- 
tent to  contract,  and  made  the  contract  for 
themselves ;  and  it  could  not  be  altered  or  *\'Ji|!!J^*J'tJjJJ*'f 
abrogated  by  one  of  the  parties  to  it  without  carriage, 
the  consent  of  the  other.  The  right  to  per- 
sonal passage  clearly  does  not  include  the  right  to 
transportation  of  packages  of  groceries,  and  such  pack- 
ages are  not  a  part  of  the  wearing  apparel.  The  rights 
of  the  respective  parties  must  be  adjudged  upon  the 
assumption  that  the  railroad  company  was  under  no 
legal  obligation  to  carry  the  passenger  and  the  pack- 
agesi.  The  plaintiff  had  a  qualified  right, — that  is,  a 
rigfht  to  personal  passage, — ^and  when  he  presented 
himself  at  the  door  of  the  car  with  the  forbidden  pack- 
ages he  was  disqualified  to  demand  a  passage  under  the 
terms  of  his  contract.  The  agreement  of  the  company 
was  to  transport  him,  and  not  to  carry  him  and  a  lot  of 
groceries.  When  he  presented  himself  at  the  door  of 
the  car,  he  was  not  within  the  description  of  the  con- 
tract for  transportation,  and  the  company  had  a  right 
to  refuse  him  admittance  until  he  removed  the  disqual- 
ification, and  applied  in  conformity  to  the  terms  of  their 
undertaking.  At  that  juncture  it  seems  to  be  very  clear 
that  the  company  could  do  no  more  than  deny  admission 
to  the  plaintiff,  and  resist  his  entrance  into  the  car  by 
such  reasonable  force  as  was  necessary  to  prevent  it. 
The  plaintiff  had  voluntarily  rendered  himself  disen- 
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titled  to  exact  performance  of  the  agreement  on  the  part 
of  the  company,  but  that  would  not  have  justified  the 
company  in  resorting*  to  force  to  separate  the  packag-es 
from  his  person,  and  thereby  remove  the  voluntary  dis- 
qualification.    The  packag-es  were  the  prop- 

pM!"*'***'  ^^^y  of  tb^  plaintiff.     He  had  a  rig-ht  to  the 

possession  of  them,  and  no  one  could  law- 
fully wrest  them  from  him  against  his  will.  But  he 
succeeded  in  entering-  the  car  with  his  packagfes, 
although  he  was  warned  that  he  had  no  right  to  do  so. 
What  could  the  company  lawfully  do  under  these  cir- 
cumstances ?  Anything  which  the  company  might  do, 
to  be  lawful,  must  be  an  act  which'  would  cast  no  after-' 
duty  on  it  to  the  passenger  in  respect  to  such  act,  nor 
subject  the  company  to  any  after-liability  for  damag-es 
by  reason  of  having  done  it.  Such  after-responsibility 
would  incontestably  prove  that  the  company  had  over- 
stepped the  line  which  circumscribed  its  right  to  redress 
itself.  Applying  this  test,  can  the  act  of  the  company 
which  constitutes  the  alleged  wrong  in  this  case  be 
justified  ?  If  the  company  took  the  plaintiff's  property 
from  him  against  his  will,  and  removed  it  from  the  car, 
it  became  the  voluntary  custodian  of  such  property  ; 
and  it  is  not  perceived  how  the  company  could  escape 
legal  liability  to  restore  it  to  the  plaintiff,  or  answer  for 
its  value  in  damages.  The  officer  of  the  company  not 
only  took  the  packages  without  the  consent  of  the  plain- 
tiff, but  he  took  them  by  force,  while  the  plaintiff  re- 
sisted, and  tried  to  prevent  it.  He  had  no  more  rig-ht 
to  resort  to  force  to  remove  such  property  than  the 
manager  of  a  theatre  would  have  forcibly  to  take  the 
hat  from  the  head  of  a  lady  who  had  a  seat  there  under 
a  contract  that  she  would  not  wear  a  hat  during  the 
play.     The  remedy  would  be  to  remove. the  person  who 

refuses  to  conform  to  the  conditions  under 
SSfii^fw^H'  which  the  benefit  of  the  contract  can  be 
Kntw?."*'*' ''"*'  claimed.     The  presence  of  the  plaintiff   in 

the  car  did  not  deprive  him  of  the  right  to 
the  possession  of  his  property.  His  presence  there  with 
such  property  was  offensive  to  the  contract.     It  put 
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"im  in  the  position  of  any  other  person  who  had  no 
^ight  to  remain  upon  the  train,  and  subjected  him  to  be 
ejected  with  his  packag-es,  no  unnecessary  force  being* 
Used.     It  was  for  the  plaintiff  to  elect,  upon  being-  not- 
ified that  he  must  remove  his  goods  or  leave  the  train, 
H'/iether  he  would  accept  transportation  upon  the  terms 
Qg"reed  upon.     The  rig-ht  of  the  company  was  to  refuse 
fe  carry  him  under  existing  conditions,  and  it  was  with- 
out; legal  authority  to  resort  to  force  to  put  him,  against 
iis    'will,  in  such  condition  that  he  would  be  entitled  to 
his  seat  in  the  car.     Force  could   be   legally   exerted 
only   -upon  the  disqualified  man.     The  forcible  removal 
of  hi^  parcels,  and  the  transfer  of   them  to  the  express 
ca^   ^^V'ith  orders  to  carry  them  onward   was  unlawful, 
and.   Constituted  a  conversion.     The  trial  court  submit- 
ted Wx^  case  to  the  jury  with  proper  instructions  upon 
ttii^  c^uestion,  but,  in  my  judgment,  the  damages  given 
V  "^He  jury  are  excessive  and  unwarranted  under  the 
^J'cvitiistances  disclosed  by  the  evidence.     The  plaintifF 
'^^ttisi^lf  provoked  the  difiSculty  by  attempting  to  assert 
^  ^ig'ht  which  he  did  not  possess.     The  contract  was 
p^aiu  and  unambiguous,  and  he  chose  to  resort  to  the 
fctcible  method  of  asserting  an  unfounded  claim,  and 
deliberately  invited  a  conflict  with  the  servants  of  the 
company  at  a  time  when  they  were  compelled  to  act 
quickly.     In  an  action  for  damages   resulting   from  a 
mistake  committed  under  such  circumstances  the  plain- 
tiflF  should  be  strictly  limited  to  compensation  for  his 
loss.     There  was  manifestly  no  malice  on  the  part  of 
the  company,  and  no  ground  for   punitive    damages. 
The  plaintiff's  loss  will  be  satisfied  by  paying  him  the 
value  of  his  parcels  and  for  the  injury  done  to  his  cloth- 
ing, which  was  slight.     The  rule  to  show  cause  should 
be  made  absolute. 


\ 
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{Supreme  Court  of  Minnesota^  April  26^  1897,) 

Statutory  Signals — Farm  Crossings. — The  statute  requiring-  the 
locomotive  bell  to  be  rung-  or  the  whistle  sounded  80  rods  from  the 
place  where  a  railway  crosses  a  traveled  road  or  street  does  not 
apply  to  private  farm  crossings. 

Same — Failure  to  Give  Signals. — But  it  does  not  follow  that  a 
railway  company  never,  under  any  circumstances,  owes  to  the  ad- 
jacent landowner  the  duty  of  giving  a  warning  signal  that  a  train 
is  approaching  his  crossing.  The  question  is  to  be  determined  on 
general  legal  principles,  whether,  under  all  the  circumstances, 
reasonable  care  required  the  giving  of  such  a  signal. 

Same — Duty  of  Railway  Company. — While,  as  a  general  rule,  and 
under  ordinary  circumstances,  a  railway  company  owes  no  such 
duty,  yet  the  crossing  may  be  so  peculiarly  dangerous,  and  the 
speed  of  the  train  so  great,  that  reasonable  care  would  require  the 
giving  of  such  a  signal. 

Case  at  Bar. — HeLdy  that  under  the  facts  of  this  case,*  in  view  of 
the  peculiarly  dangerous  nature  of  the  crossing  and  the  unusually 
high  speed  of  the  train,  it  was  a  question  for  the  jury  whether  it 
was  negligence  on  the  part  of  the  defendant  not  to  give  a  sig-nal  of 
the  approach  of  the  train. 

(Syllabus  by  the  Court.) 

Appeal  from  Wright  county  district  court.  Af- 
firmed. 

W.  E.  Dodge,  for  appellant. 
F,  D.  Larrabee  and  F,  E,  Latham,  for  respondent. 

Mitchell,  J.  The  plaintiff  brought  this  action  to 
recover  damages  for  personal  injuries  sustained  by 
«    a*  * .  reason  of  a  collision  with  one  of  defendant's 

Case  stated.  j.      •  x  •       1 

passenger  trains  at  a  private  crossing  on 
plaintiff's  farm.  The  negligence  alleged  and  relied  on. 
at  the  trial  as  the  ground  of  plaintiff's  right  of  action 
was  that  the  train  approached  the  crossing,  at  a  high 
and  dangerous  rate  of  speed,  without  any  signal  or 
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warning"  being*  g^iven  of  its  approach.  The  only  ques- 
tion in  the  case  worthy  of  special  consideration  is 
whether  the  evidence  justified  a  verdict  for  the  plaintiff. 
The  case  made  by  the  plaintiff  was  by  no  means  a 
strong"  one,  but,  after  carefully  examining  und  re- 
examining* the  evidence,  we  have  arrived  at  the  conclu- 
sion that  it  made  a  case  for  the  jury  ;  in  other  words, 
that  we  cannot  hold,  as  a  matter  of  law,  either  that  the 
defendant  was  not  guilty  of  negligence,  or  that  the 
plaintiff  was  g*uilty  of  contributory  neg-lig-ence.  The 
crossing  was  immediately  east  of  a  *'cut"  on  defend- 
ant's road  over  800  feet  long",  and  varying*  in  depth 
from  nearly  6  feet  at  the  east  end  to  nearly  11  feet  at 
the  center,  or  deepest  point.  The  defendant  had  per- 
mitted trees  and  brush  to  g^rowand  remain  on  the  sides 
or  slopes  of  this  cut,  which  materially  added  to  the 
obstructions  to  the  view  westward.  The  crossing*  was 
therefore  an  exceeding'ly  dang^erous  one  to  a  person 
approaching*  it  from  the  north,  because  of  his  inability 
to  see  trains  coming*  from  the  west  until  he  reached  a 
point  very  near  the  railroad  track.  Plaintiff  was  about 
to  drive  his  team,  hitched  to  a  farm  wag-on,  from  his 
house,  on  the  north  side  of  the  railroad,  over  this 
crossing,  to  that  part  of  his  farm  on  the  south  side.  He 
testified  that,  when  he  reached  the  gate  in  the  railway 
fence  (a  distance  of  about  60-odd  feet  from  the  track), 
he  stopped  his  team,  went  down  iipon  the  railroad 
track,  and  looked  both  east  and  west,  but  neither  saw 
nor  heard  anv  train.  The  evidence  shows  that,  if  he 
did  this,  he  would  have  a  view  of  the  track  westward 
for  a  distance  of  from  1,600  to  1,800  feet.  He  further 
testified  that  he  then  drove  through  the  gate  upon  the 
rigfht  of  way,  and,  before  crossing  the  track,  stopped 
his  team  and  listened  for  a  train,  and,  hearing-  none, 
then  drove  on,  still  looking*  and  listening,  but  that  he 
neither  saw  nor  heard  the  train  until  it  was  within 
about  100  feet  of  him,  when  his  horses  were  already  on 
the  track.  His  testimony  was  corroborated  by  that  of 
his  daugrhter,  who  was  riding  in  the  wagon  with  him. 
There  are  some  circumstances  which  tend  to  create 
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doubt  as  to  the  entire  accuracy  of  this  testimony,  but 
its  credibility  and  weig'ht  were  questions  for  the  jury. 
Notwithstanding  that  this  was  a  private  crossing", 
where  the  defendant  was  neither  accustomed,  nor  re- 
quired by  statute,  to  give  signals  of  the  approach  of 
trains,  and  although  it  appears  that  plaintiff  was  en- 
tirely familiar  with  the  situation,  and  knew  that  this 
train  was  due  from  the  west  at  or  about  this  time,  we 
could  not  hold,  as  a  matter  of  law,  that  he  was  guilty 
of  contributory  negligence,  if  his  testimony  and  that  of 
his  daughter  was  true,  which  was  a  question  for  the 
jury. 

2.  The  remaining  question  is  whether  the  evidence 
justified  the  jury  in  finding  that  the  defendant  was 
negligent.  We  agree  with  counsel  for  the  defendant 
that  the  statute  requiring  a  bell  to  be  rung  or  a  whistle 

to  be  sounded  at  least  80  rods  from  the  place 
FBroI^crMslnfJ!*"  where  a  railway  crosses  a  "traveled  road  or 

street"  on  the  same  level  does  not  apply  to 
private  farm  crossings.  It  only  applies  to  public  roads; 
that  is,  roads  traveled  by  the  public.  A  mere  farm 
crossing,  designed  exclusively  for  the  convenience  of 
the  adjacent  landowner,  is  never  spoken  of,  either  in 
the  statutes  or  in  common  speech,  as  a  "road."  Prob- 
ably the  object  in  using  the  term  "traveled  road,"  in- 
stead of  "highway"  or  "public  highway,"  was  to 
include  roads  actually  used  and  traveled  as  public  high- 
ways, without  regard  to  whether  they  have  been  legal- 
ly laid  out  or  dedicated  as  such.  But  it  does  not  nec- 
essarily follow  from  this  that  a  railway  company  may 
never,   under  any  circumstances,  owe  a  duty  to   the 

adjacent  landowner  to  give  a  signal  or  warn- 
«^TsTf mII."  **    ^og"  of  3.n  approaching    train.      It   merely 

leaves  the  question  to  be  determined  on  com- 
mon-law principles,  whether,  under  the  circumstances 
of  the  case,  reasonable  care  would  have  required  the 
giving  of  such  a  warning.  It  may  be  conceded  that  as 
a  general  rule,  and  under  ordinary  circumstances,  a 
railway  company  owes  no  duty  to  the  adjacent  land- 
owner to  give  him  a  warning  signal,  or  to  slacken  the 
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Speed  of  its  trains,  on  approaching*  a  private  crossingf. 
The   necessities   of   public  travel  and  of  the  railway- 
company  would  not  permit  of  this  ;  and  when  such  a 
crossing"  is  put  in  for  the  convenience  of  an  adjacent 
landowner,  althoug^h  he  has,  of  course,  a  leg^al  rigfht  to 
its  reasonable  use,  he  must  take  it  subject  to  the  risk 
or  burden  incident  to  this  condition  of  things.     But 
reasonable  care  means  the  deg"ree  of  care  commensurate 
and  corresponding"  with  the  situation.     While  in  certain 
respects  the  rig-hts  of  the  adjacent   landowner  to  use 
the  crossing"  must,  from  the  necessities  of  the  case,  be 
subordinate  to  the  rights  of  the  railway  company  to 
use    its    road,  yet    the    rig"hts    and    duties    of     each 
^re    correlative    and     reciprocal ;     and,     in     exercis- 
^^g  its  or  his  rig"ht,  each   must  bear  in  mind  the  rig"ht 
^f  thd  other  to  use  it  also,  and   use  reasonable  care 
^  avoid  injury  to  such  other  while  in  the  exercise  of 
^l^ch   right.     Therefore,    while  there  is  no   statutory 
^^^'8*ation  on  a  railroad  company  to  give  a  signal  of  the 
T^roach  of  a  train  to  a  private  crossing",  yet 
^^  condition  of  the  crossing  as  a  peculiarly  BinMy^clmpiiiy. 
^j^^^a^rdous  one,  for  any  reason,  coupled  with 
tvj^r    hig"h  rate  of  speed  at  which  a  train  is  running",  may 
f en  d ^r  the  case  one  where  reasonable  care  would  require 
tbat;  some  warning*  sig-nal  should  be  given.     Thomas  v. 
Railway  Co.,  8  Fed.  729.     In  this  case  this  crossing 
was,    for  the  reasons  already  stated,  a  peculiarly  dan- 
RCT-oiJis  one.     This  was,  or  ought  to  have  been,  fully 
\^^^^^"  to  the  defendant  and  its  servants.     They  knew 
thai:  plaintiff  was  liable  to  be  using  the  crossing.     There 
^f^     evidence  that  would  justify   the  conclusion  that 
"^^  train,  although  on  schedule  time,  was  running  at 
^°  "^^xi  usual  rate  of  speed.     We  attach  very  little  weight 
^  "the  mere  opinions  or   estimates  of   nonexpert  by- 
^r-'^clers  or  passengers  to  that  effect,  but  the  case  fur- 
J'^^o^^  evidence  of  a  more  satisfactory  character.     The 
^^tixuony  of  the  engineer  is  that  the  schedule  time  of 
,  ^  "tx-^^in^  including  stoppages,  was  about  27  miles  an 
?|^f»   and  that  its  usual  actual  running  time  between 
siatii^^^g  was  about  30  miles  an  hour.     It  was  a  regular 
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passengfer  train,  presumably  supplied  with  all  the  usual 
modern  appliances,  such  as  air  brakes.  The  eng-ineer 
testified  that  he  knew  of  the  collision  the  moment  it  oc- 
curred, and  immediately  applied  the  brakes  with  full 
force.  But  there  is  evidence  tending  to  prove  that  the 
engine  ran  over  900  feet  past  the  crossing  before  the 
train  was  brought  to  a  full  stop.  We  refer  to  the 
testimony  of  the  measurement  of  the  distance  from  the- 
crossing  to  the  place  where  the  broken  glass  was  found 
which  was  taken  out  of  the  cab  window  after  the  train 
stopped.  There  is  no  evidence  that  the  grade  was  a 
descending  one,  or  that  the  track  was  wet  or  slippery. 
This,  corroborated  as  it  was  by  some  other  evidence, 
would,  we  think,  have  warranted  the  jury  in  finding 
that  the  train  was  running  at  an  unusually  high  rate  of 
speed.  Considering  the  peculiarly  dangerous  nature  of 
the  crossing,  and  the  high  rate  of  speed  at  which  the 
evidence  tended  to  show  that  the  train  was  running,  we- 
think  it  was  a  question  for  the  jury  whether  the  defend- 
ant was  negligent  in  not  giving  some  warning  signal^ 
and  hence  we  cannot  say  that  their  verdict  is  not  sup- 
ported by  the  evidence. 

In  response  to  some  questions  of  pleading  raised  by 
counsel,  we  may  add  that  while  the  complaint  was  evi- 
dently drawn  on  the  theory  that  the  statute  imposed  a 
duty  on  defendant  to  give  a  signal  on  approaching  the 
crossing,  and  also  that  its  custom  previously  had  been- 
to  give  such  a  signal,  yet  its  allegations  are  broad 
enough  to  entitle  the  plaintiff  to  recover  on  common- 
law  grounds,  and  irrespective  of  the  existence  of  the 
custom  referred  to.     Order  affirmed. 
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V. 

Cox. 

(Supreme  Court  0/ Nebraska y  May  s*  ^^97') 

Injury  to  Stock — Failure  to  Fence — Liability  of  Company. — Under 
sections  1,  2,  art.  1,  c.  72,  Comp.  St.,  a  railroad  company  is  liable  for 
injuries  caused  by  a  moving  train  to  cattle,  horses,  sheep,  or  hogs 
upon  its  track  at  a  place  where  it  ought  to  have  been,  but  was  not, 
fenced,  although  there  was  no  actual  collision  between  the  train 
and  the  animals  injured.  Railroad  Co.  v.  Pounder,  54  N.  W.  509,  36 
Neb.  247,  followed.  Railroad  Co.  v.  Shoemaker,  25  N.  W.  365,  la 
Neb.  369,  overruled. 

(Syllabus  by  the  Court.) 

Error  to  Butler  county  district  court.     Affirmed. 

Geo.  P.  Sheesley^  F.  E.  Bishops  andy.  W.  Devjeese^ 
for  plaintiff  in  error. 
A.  R.  Thofnson^  for  defendant  in  error. 

NoRVAL,  J.  This  was  an  action  to  recover  the  value 
of  a  horse  allegfed  to  have  been  fatally  injured  by  one  of 
defendant's  trains.  The  evidence  adduced  on  the  trial 
disclosed  substantially  the  following  facts :  In  the 
daytime  of  March  26,  1892,  plaintiff's  horse  went  upon 
defendant's  road,  about  90  rods  south  of  one  of  its 
bridg-es,  and  at  a  point  where  the  law  made  it  the  duty 
of  the  company  to  build  and  maintain  a  fence  on  each 
side  of  its  right  of  w^ay.  At  the  time  an  engine  and 
train  of  cars  approached  from  the  south  at  a  high  rate 
of  speed,  and  when  within  40  or  50  rods  from  the  horse 
the  engineer  sounded  the  alarm  whistle  of  his  engine, 
which,  with  the  rapid  approach  of  the  train,  frightened 
the  horse,  causing  it  to  run  north  alongf  the  track  and 
upon  the  open  bridge,  where  he  fell  among  the  timbers, 
and  was  so  crippled  and  injured  as  to  be  valueless. 
The  engine  and  train  did  not  come  in  contactor  collision 
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with  the  horse,  but  was  stopped  about  100  feet  before 
reaching-  the  bridge.  The  cause  was  tried  by  a  jury, 
resulting  in  a  verdict  and  judgment  for  the  plaintiff. 
A  motion  for  a  new  trial  was  overrule,  and  the  rail- 
road company  excepted,  and  brought  the  record  here 
for  review. 

A  number  of  rulings  of  the  trial  court  are  assigned 
as  error,  but  the  only  point  presented  for  consideration 
is  whether  there  must  have  been  an  actual  collision 
between  the  train  and  the  horse  in  order  to  make  the 
defendant  liable.  The  decision  turns  upon  the  con- 
struction given  sections  1,  2,  art.  1,  c.  72,  Comp.  St. 
Section  1,  after  providing  that  railroads  shall  be  fenced, 
declares  that:  **So  long  as  such  fences  and  cattle 
guards  shall  be  made  after  the  time,  hereinbefore  pre- 
scribed for  making  the  same,  shall  have  elapsed,  and 
when  such  fences  and  guards,  or  any  part  thereof  is 
not  in  sufficiently  good  repair  to  accomplish  the*  object 
for  which  the  same  is  herein  prescribed,  is  intended, 
such  railroad  corporation  and  its  agents  shall  be  liable 
for  any  and  all  damages  which  shall  be  done  by  the 
agents,  engines  or  trains  of  an}''  such  corporation,  or 
by  the  locomotives,  engines,  or  trains  of  any  other 
corporations  permitted  and  running  over  or  upon  their 
said  railroad,  to  any  cattle,  horses,  sheep,  or  hogs 
thereon."  The  next  section  of  the  same  article  reads  as 
follows :  "Sec.  2.  Any  railroad  company  hereafter 
running  or  operating  its  road  in  this  state,  and  failing- 
to  fence  on  both  sides  thereof,  against  all  live  stock 
running  at  large  at  all  points,  shall  be  absolutely  liable 
to  the  owner  of  any  live  stock  injured,  killed,  or  de- 
stroyed by  their  agents,  employees,  or  engineers,  or  by 
the  agents,  employees  or  engines  belonging  to  any  other 
railroad  company,  running  over  and  upon  such  road,  or 
there  being,"  etc. 

In  Railroad  Co.  v.  Lamb,  11  Neb.  592,  10  N.  W. 
493,  Lake,  J.,  of  the  last-quoted  section,  said,  argtt- 
€7ido^  that  **by  the  law  of  this  state  railroad  companies 
are  required  to  fence  their  track  against  stock  running- 
at  large,  and,  failing  to  do  so,  are  liable  to  the  owner 
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of  any  that  may  be  killed  or  injured  in  consequence  of 
this  omission  of  duty."  In  Railroad  Co.  v.  Shoemaker^ 
18  Neb.  369,  25  N.  W.  365,  the  foregoing-  statutory 
provisions  were  before  the  court  for  consideration,  and 
it  was  held  that  the  injury  to  stock  must  result  from 
actual  collision  or  contact  with  the  engines  or  cars,  or 
through  the  negligence  or  willful  misconduct  of  an 
agent  or  servant  of  the  company  in.  the  course  of  his 
employment,  in  order  to  create  a  liability  against  the 
corporation.  The  facts  in  that  case  differ  from  the 
facts  in  the  case  before  us  in  one  respect.  There  the 
horse,  while  on  the  right  of  way,  was  so  frightened  by 
a  passing  train  that  he  ran  after  the  cars  and  into  a 
bridge  on  the  line  of  the  railroad,  and  was  injured, 
while  here  be  was  run  into  the  bridge  by  the  engine 
and  cars.  Railroad  Co.  v.  Pounder,  36  Neb.  247,  54 
N.  W.  509,  was  decided  upon  a  state,  of  facts  quite 
similar  to  those  in  the  case  before  us,  and  it  was  ruled 
that  instructions  requested  b}'^  the  corporation  to  the 
effect  that  it  was  not  liable  for  the  death  or  injury  of 
stock  caused  by  a  moving  train,  where  there  is  no  actual 
or  direct  collision  with  such  train,  were  properly 
refused.  In  the  opinion  in  the  Pounder  Case  no  refer- 
ence was  made  to  the  two  earlier  cases  in  this  court 
already  mentioned. 

It  is  obvious  that  the  three  decisions  are  irreconcilable, 
and  the  question  confronting  us  is,  which  one  of  them 
properly  construed  the  provisions  of  the  sections 
copied  above.  Counsel  for  the  railroad  company  con- 
tends that  the  statute  contemplates  a  direct  collision 
between  the  engine  or  train  and  the  animal  injured, 
and,  since  the  horse  was  not  injured  by  any  actual  con- 
tact with  any  part  of  the  train,  the  company  is  not  liable, 
and  the  plaintiff  is  without  remedy.  We  cannot  adopt 
this  as  the  true  construction.  To  do  so  would  be  to 
interpolate  words  into  the  statute  which  were  not  placed 
there  by  the  lawmaking  body.  Section  1  declares  that 
every  railroad  corporation  failing  to  erect  and  maintain 
a  fence  on  both  sides  of  its  road  * 'shall  be  liable  for  any 
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and  all  damages  which  shall  be  done  by  the  ag-ents, 
engines,  or  trains  *  *  *  to  any  cattle,  horses, 
sheep,  or  hogs  thereon."  Nothing  is  said  about  col- 
lision on  the  road,  or  that  the  stock  must  be  injured  or 
killed  by  any  actual  contact,  to  make  the  corporation 
liable.  No  such  idea  can  be  properly  drawn  from  the 
language  quoted.  If  the  contention  of  the  railroad 
company  is  well  founded,  then  it  logically  follows  that 
the  latter  is  not  liable  for  any  injury  or  damage  done  to 
live  stock  by  its  agents,  unless  the  same  resulted  from 
a  direct*  or  actual  contact  with  such  agent.  It  is  plain 
that  where  a  horse  is  injured  by  being  driven  into  a 
railroad  bridge  by  a  servant  of  the  company  in  the 
course  of  his  employment,  the  latter  is  liable,  though 
the  animal  was  not  even  touched  by  the  servant;  and  the 
rule  is  the  same  if  the  horse  is  chased  into  the  bridge  by 
an  approaching  train,  although  the  animal  was  not  in- 
jured by  any  actual  contact  with  the  engine  or  cars. 
It  is  negligence  for  a  railroad  corporation  to  fail  to 
fence  its  track*  at  a  place  where  the  law  imposes  a  duty 
to  fence,  but  such  omission  alone  would  not  make  the 
company  liable  for  damages  received  by  stock  while  on 
its  right  of  way.  But,  to  create  a  liability,  in  addition 
to  the  failure  to  construct  and  maintain  the  fence,  the 
injury  must  have  been  occasioned  by  an  agent  of  the 
company,  or  some  engine,  or  train  of  cars.  Should  an 
animal  which  had  strayed  upon  a  right  of  way  at  a 
point  required  to  be  fenced  inflict  an  injury  upon  itself, 
as  by  running  into  a  bridge  on  the  railroad,  and  no 
agent  or  servant  of  the  company  or  locomotive  train  is 
near,  or  was  in  any  manner  responsible  therefor,  the 
corporation  could  not  be  made  to  respond  in  damages. 
Knight  V.  Railroad  Co.,  99  N.  Y.  25.  The  true  mean- 
ing of  our  statute  is  that  a  railroad  company  is  liable 
for  injury  to  live  stock  caused  by  a  train  upon  its  un- 
fenced  tracks  where  the  law  requires  it  to  be  fenced, 
whether  such  stock  was  touched  by  the  train  or  not. 

A  similar  case,  which  arose  in  Oregon  under  a  stat- 
ute substantially  like  ours,  is  Meeker  v.  Railroad  Co., 
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21  Or.  513,  28  Pac.  639.     The  court,  after  reviewing- 

the  authorities  upon  the  question,  closes  its  opinion  in 

this  language:    "In  the  case  at  bar  the  mare  got  on 

the  track  for  the  want  of  a  fence  where  the  duty  to 

fence  existed,' and,  frightened  at  an  approaching  train, 

fled  down  the  track  to  escape  the  danger,  and  in  that 

fligfht  ran  into  an  open  trestle,  and  was  injured.     It 

was  the  want  of  a  fence  along  the  track  at  a  place 

where  it  ought  to  have  been  fenced  that  permitted  the 

mare  to  get  on  the  track,  and  the  injury  which  resulted 

to    her  therefrom   was   directly  caused  by  a  moving 

train.     The  want  of  a  fence,  therefore,  in  connection 

with  the  moving  train,  was  the  proximate  cause  of  the 

injury,  and  rendered  the  company  liable,  under  the 

terms  of  the  statute,  without  actual  collision."     See 

Railroad  Co.  v.  Jones,  20  Kan.  527.     The  courts  of 

some  of  the  sister  states  have  held,  under  statutes  not 

materially  different  from  ours,  that  there  must  be  an 

actual  collision  to  give  a  right  of  recovery  by  the  owner 

of  injured   stock.     But  the   reasons   in   the  opinions 

^tssigned  for  such  construction  are  insufficient  to  induce 

us  to  depart  from  the  rule  announced  in  Railroad  Co. 

^.Pounder,  36  Neb.  247,  54  N.  W.  509.     Under  the 

evidence,  no  other  verdict  could  have  been  properly 

Returned,  and  the  judgment  is  accordingly  affirmed. 
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City  Council  of  Augusta 

V. 

Georgia  Railroad  &  Banking  Co. 

{Supreme  Court  of  Georgia^  Feb,  2gy  i8g6.) 

Municipal  Corporations — Right  of  Eminent  Domain. — In  order  to- 
authorize  a  municipal  corporation  to  take,  for  the  purpose  of  open- 
ing- or  extending*  streets,  property  already  devoted  to  public  use,  the 
power  must  be  conferred  in  express  terms  or  by  necessary  implica- 
tion. 

Same^Taking  of  Railway  Property. — A  general  power  conferred 
by  legislative  enactment  upon  a  municipal  corporation  "  to  open 
new  streets,  change,  widen,  or  to  extend  streets  already  opened 
within  the  corporate  limits,**  does  not  expressly  confer  upon  the 
municipality  the  authority  to  take  and  use  for  this  purpose  land 
already  in  use  by  a  railroad  company  for  purposes  embraced  within 
the  provisions  of  its  charter. 

Same — Construction  of  Statute. — In  determining  whether  or  not 
such  authority  arises  by  necessary  implication  in  a  given  case 
under  the  above- recited  enactment,  the  legislative  intent  is  to  be 
arrived  at  by  applying  the  statute  to  the  subject-matter.  If  both 
the  uses  may  not  reasonably  stand  together,  or  the  latter  use,  when 
exercised,  must  necessarily  supersede  the  former,  the  authority-  is 
not  to  be  implied  ;  otherwise  it  may  be. 

Same — Inconsistent  Uses — Injunction. — The  trial  judge  having- 
found  upon  the  facts  submitted  at  the  hearing  for  an  interlocutory 
injunction  that  the  two  uses  were  utterly  inconsistent,  there  was  no 
abuse  of  discretion  in  g-ranting  a  temporary  injunction  against  the 
municipal  authorities,  and  thus  leaving  the  questions  of  law  and 
fact  arising  in  this  case  to  be  adjudicated  at  the  final  hearing. 

(Syllabus  by  the  Court.) 

Error  from  Richmond  county  superior  court.     Aj'- 
finned. 

M.  P,  Carroll  and  W,  T.  Davidson^  for  plaintiff  in 
error. 

Jos.  B.  it  Bryan  Cumniing^^  for  defendant  in  error. 

Atkinson,  J.     1,  2.     We  do  not  think  the  court  in 
the  present  case  erred  in  gfranting-  the  injunction  prayed 
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for.  The  proposition  that  the  devotion  of  property 
under  statutory  authority  to  a  public  use 
protects  it  against  a  subsequent  appropria-  ■[Jfi*'Jl!!j5*]j]f;f 
tion  to  another  and  inconsistent  use,  unless  Emiieot  i>omaii. 
such  subsequentappropriation  be  by  virtue 
of  express  statutory  authority,  or  rest  upon  a  power 
which  is  necessarily  implied  from  the  nature  of  the 
uses  and  purposes  declared  in  the  subsequent  g-rant, 
seems  to  be  well  established.  That  the  right  of  emi- 
nent domain  extends  to  property  which  has  already 
been  appropriated  to  a  prior  public  use  is  not  doubted, 
nor  is  the  proposition  open  to  question  that  the  legisla- 
ture by  express  enactment  may  authorize  the  appropria- 
tion of  the  property  already  devoted  to  a  public  use  to 
another  and  entirely  inconsistent  public  use,  whenever 
the  necessities  of  the  public  so  require  ;  or  if  the  legis- 
lature, while  not  expressly  authorizing  the  appropria- 
tion to  a  public  use  of  property  so  previously  applied, 
confers  a  second  grant,  in  the  exercise  of  which  it  is 
absolutely  indispensable  that  property  held  under  a 
prior  appropriation  shall  be  devoted  to  the  public  use 
so  thereafter  declared,  the  power  to  so  apply  it  ma}^  be 
implied  ;  but  it  is  equally  well  settled  that  a  general 
power  conferred  upon  municipal  corporations 
to  open  new  streets,  to  change,  widen,  or  to  SK^y'^p^pfrty' 
extend  streets  already  opened  within  the  cor- 
porate limits,  does  not  expressly  or  by  necessary  im- 
plication confer  upon  such  municipality  the  authority 
to  take  and  use  land  already  appropriated  to  a  public 
use.  This  proposition  ma}'  be  well  illustrated  by 
reference  to  such  a  hypothetical  case  as  one  which  we 
will  now  proceed  to  state  :  The  state  of  Georgia,  at 
an  expense  of  a  million  dollars  or  thereabouts,  has, 
within  the  city  of  Atlanta,  erected  a  magnificent  public 
building  for  the  accommodation  of  the  various  depart- 
ments of  the  state  government,  including  the  legisla- 
tive, judicial,  and  executive.  To  that  end  it  has  appro- 
priated a  considerable  quantity  of  land  lying  in  the 
heart  of  a  populous  city.  Power  generally  is  confer- 
red upon  the  municipal  corporation  in  which  this  prop- 
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erty  is  located  to  open  and  extend  streets,  and  lay  out 
new  ones,  in  the  discretion  of  the  mayor  and  council  of 
the  city  of  Atlanta,  whenever  the  public  necessities 
may  require  them  so  to  do.  Have  the  city  authorities 
of  Atlanta,  under  the  power  thus  granted,  the  ri^ht  to 
lay  out,  extend,  and  open  streets  which  would  lead 
througfh  the  capitol  building-  ?  To  ask  the  question  is 
to  answer  it  in  the  negative.  Yet  it  cannot  be  doubted 
that  the  legislature  could,  by  express  enactment,  con- 
fer upon  it  such  a  power.  While,  of  course,  it  is  be- 
yond the  range  of  human  probability  that  such  a  thing 
will  occur,  we  know  of  no  legal  obstacle  to  the  exercise 
of  such  a  power  by  the  general  assembly.  It  has  ac- 
cordingly been  held  that  *'  under  a  general  authority  to 
lay  out  highways,  a  part  of  the  right  of  way  of  a  rail- 
road cannot  be  taken  longitudinally  "  (see  New  Jersey 
Southern  R.  Co.  z\  Long  Islamd  Branch  Comr's,  39  N. 
J.  Law  28  ;  City  of  Bridgeport  z\  New  York  &  N.  H. 
R.  Co.,  36  Conn.  255);  ^*  nor  can  the  way  be  laid 
through  depot  grounds"  (see  St.  Paul  Union  Depot 
Co.  V.  City  of  St.  Paul,  30  Minn.  359,  15  N.  W.  684  ; 
Milwaukee  &  St.  P.  R.  Co.  v.  City  of  Faribault,  23 
Minn.  167  ;  Railroad  Co.  v.  Williamson,  91  N.  Y.  552), 
'*  nor  through  lands  occupied  by  a  railroad  company  for 
shops  "  (Mayor,  etc.,  of  Atlanta  z\  Central  Railroad  & 
Banking  Co.,  53  Ga.  120),  "and  the  like,  which  are 
devoted  to  special  uses  in  connection  with  the  road  and 
necessary  to  its  operation,  and  in  constant  use  in  con- 
nection therewith  "  (Lewis,  Em.  Dom.  §  2b6.) 

3.  Where,  in  the  absence  of  express  legislative  au- 
thority to  so  appropriate  the  property  devoted  to  a  prior 
public  use,  it  becomes  important  to  inquire  whether 
such  power  arises  from  necessary  implication  in  a  given 

case,  the  legislative  intent  is  to  be  arrived  at 
SstorBti!'^™^"*'  t>y  applying  the  enactment  to  its  subject- 
matter.  In  sparsely  settled  communities  it 
is  possible  to  establish  a  public  way  across  the  track  of 
a  railroad  company  without  serious  embarrassment  to 
the  company  in  the  exercise  of  its  corporate  franchises, 
and  in  such  a  way  as  the  second  use  may  be  reasonably 
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consistent  with  the  first.  If  the  conditions  are  such 
that  they  may  be  reasonably  made  to  consist,  there  is 
no  such  encroachment  upon  the  prior  public  use  as  even 
appreciably  to  impair,  much  less  extingfuish,  it ;  and 
therefore,  even  thoug-h  some  slight  inconvenience  may 
result  to  the  prior  occupant,  there  is  no  reason  why  a 
second  public  use,  when  gfranted  even  in  general  terms, 
may  not  be  held  to  confer  upon  the  public  authorities 
the  rig-ht  in  such  manner  to  exercise  it.  A  different 
result  follows,  however,  when  the  enjoyment  of  the 
second  use  involves  the  practical  extingfuishment  of  the 
former,  or  renders  its  exercise  so  extremely  inconven- 
ient and  hazardous  as  practically  to  destroy  its  value. 
In  such  a  case  the  right  to  enjoy  the  second  use  must 
rest  upon  express  legislative  authority,  and  will  not  be 
implied.  The  exercise  of  the  second  use,  under  such 
circumstances,  would  amount  to  a  forfeiture  of  the 
first.  Forfeitures,  as  a  general  rule,  are  not  favored, 
will  never  be  implied,  and,  least  of  all,  where  their 
effect  would  be  to  deprive  one  of  a  substantial  right 
which  he  enjoyed  under  a  valid  subsisting  legislative 
enactment. 

4.  In  the  present  case  the  circuit  judge  found,  upon 
the  facts  submitted  at  the  hearing,  that  the  two  uses 
sought  to  be  impressed  upon  the  same  lands  were  utter- 
ly inconsistent,  and  that  to  allow  the  mayor 
and  council  of  the  city  of  Augusta  to  open  ""JZl^'JStrliV 
the  street  in  question  at  the  point  designated 
would  amount  to  a  virtual  extinction  of  the  prior  right 
of  the  railway  company.  In  the  absence,  then,  of  ex- 
press legislative  authority  for  so  doing,  the  power  could 
not  be  implied  from  the  general  grant  of  power  in  the 
municipal  authorities  '*  to  open  new  streets,  to  change, 
widen,  or  extend  streets  already  opened  within  the  cor- 
porate limits."  There  was  sufficient  evidence  in  sup- 
port of  the  ruling  of  the  judge  to  sustain  his  finding, 
and  he  properly  granted  an  injunction  until  such  time 
as  a  jury  should  be  impaneled  to  determine  the  ques- 
tions of  fact  involved.     Judgment  affirmed. 
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United  States 

V. 

Trans-Missouri  Freight  Association. 

{^Supreme  Court  of  the  United  States,  March  22,  iSgy.) 

Freight  Association — Injunction — Dissolution  Pending  Appeal — 
Jurisdiction  of  Supreme  Court. — In  a  suit  to  dissolve  afreig^ht  asso- 
ciation, the  bill  asked  that  the  association  be  dissolved,  and  that  the 
companies  forming  the  same  should  be  enjoined  for  the  future. 
Pending  an  appeal  to  the  Supreme  Court  of  the  United  States  from 
a  judgment  of  the  circuit  court  of  appeals  dismissing  the  bill,  the 
association  was  dissolved  by  its  members.  Held,  that  the  appellate 
jurisdiction  of  the  supreme  court  was  not  ousted  by  such  dissolution. 

Statutory  Amount— Proofed urisdiction. — The  fact  that  the  statu- 
tory amount  is  involved  need  not  be  stated  in  so  many  words  in, 
order  to  give  the  supreme  court  appellate  jurisdiction,  but  such  fact 
may  appear  by  affidavit  after  appeal  has  been  taken,  or  in  any  man- 
ner satisfactory  to  the  court,  and  a  stipulation  between  the  parties 
as  to  the  amount,  while  not  controlling,  may  be  regarded,  in  the  dis- 
cretion of  the  court  and  with  reference  to  other  facts  in  the  record, 
as  sufficient  proof  of  the  amount  to  sustain  its  jurisdiction. 

Same — Sufficiency  of  Amount — Stipulation — Facts  in  Record. — A 
bill  to  dissolve  a  freight  association  and  enjoin  the  defendants  for 
the  future  was  dismissed  by  the  circuit  court  of  appeals,  and  an  ap- 
peal was  taken  to  the  supreme  court.  It  appeared  from  a  stipulation 
between  the  parties,  filed  after  the  appeal,  and  from  facts  in  the  re- 
cord that  the  daily  freight  charges  on  interstate  shipments  over  the 
lines  of  the  defendants  collected  at  points  where  they  competed  was 
more  than  $1,000  ;  that  the  defendants  alleged  that  the  prosperity, 
if  not  the  life,  of  their  companies  depended  upon  the  existence  of 
that  or  a  similar  agreement ;  that  a  reduction  of  the  rates  by  a  frac- 
tional part  of  one  per  cent,  would,  in  the  aggregate,  amount  to  over 
$1,000  in  a  very  few  days.  Held^  that  the  amount  involved  was 
more  than  $l,00iO,  and  sufficient  to  give  the  supreme  court  jurisdic- 
tion on  appeal. 

"Trust  Act" — Prohibitions — Traffic  Associations. — The  provisions 
of  the  ''  Trust  Act  "  (Act  of  July  2, 1890) ,  declaring  illegal  contracts 
and  combinations,  in  the  form  of  trust  or  otherwise,  in  restraint  of 
interstate  or  international  commerce  or  trade,  cover  a  contract  be- 
tween competing  railroads  for  traffic  rates  for  the  transportation  of 
articles  of  commerce  between  the  states,  if  the  direct  effect  of  such 
contract  is  to  restrain  trade  or  commerce. 

Same — Interstate  Commerce  Act. — The  Interstate  Commerce  Act 
does  not  authorize  the  making  of  such  a  contract,  and  therefore  the 
provisions  of  the  **Trust  Act  "  declaring  such  contracts  illegal  do 
not,  in  effect,  repeal  the  Interstate  Commerce  Act,  and  the  two  acts 
are  consistent. 
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Statutes — Proper  Medium  of  Interpretation. — The  proper  medium 
of  interpretation  of  the  meaning  of  the  language  of  an  act  of  Con- 
gress is  not  the  debates  in  that  body  at  the  time  of  the  passage  of 
the  act,  but  -the  language  of  the  act  and  the  history  of  the  times 
when  it  was  passed. 

"Trust  Act  " — Applicability  to  Railways. — There  is  nothing  in  the 
language  of  the  **  Trust  Act,"  in  contemporaneous  history,  in  the 
legal  situation  at  the  time  of  its  passage,  in  its  legislative  history, 
or  in  any  general  difference  in  the  nature  or  kind  of  trading  or 
manufacturing  companies  from  railroad  companies  to  warrant  the 
conclusion  that  the  legislature,  in  prohibiting  the  making  of  con- 
tracts in  restraint  of  trade,  did  not  intend  to  include  railroads 
within  the  purview  of  the  act. 

Same — Contracts  in  Restraint  of  Trade. — The  prohibitions  of  the 
act  extend  to  all  combinations  in  restraint  of  trade  or  commerce, 
whether  in  the  form  of  trusts  or  any  other  form  whatever,  and  the 
language  of  the  title  of  the  act,  which  is  **  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies,**  does  not  refer 
solely  to  those  restraints  and  monopolies  which  were  unlawful  at 
common  law,  but  includes  those  made  unlawful  in  the  body  of  the 
statute,  and  also  all  contracts  in  restraint  of  trade,  whether  such 
restraint  is  reasonable  or  unreasonable. 

Public  Policy. — The  public  policy  of  the  government  is  to  be  found 
in  its  statutes,  and,  when  they  have  not  directly  spoken,  then  in  the 
decisions  of  the  courts  and  the  constant  practice  of  the  government 
officials  ;  but  when  the  law-making  power  speaks  upon  a  particular 
subject,  over  which  it  has  constitutional  power  to  legislate,  public 
policy,  in  such  a  case,  is  what  the  statute  enacts.  •« 

Freight  Associations— Legality. — The  memorandum  of  agreement 
between  railway  companies  forming  a  freight  association  recited 
that  it  was  entered  into  **  for  the  purpose  of  mutual  protection  by 
establishing  and  maintaining  reasonable  rates,  rules,  and  regula- 
tions on  all  freight  traffic,  both  through  and  local."  To  that  end 
the  association  was  formed,  and  a  body  created  which  was  to  adopt 
rates,  which,  when  agreed  to,  were  to  be  the  governing  rates  for  all 
the  companies,  and  a  violation  of  which  subjected  the  defaulting 
company  to  the  payment  of  a  penalty.  The  parties  to  such  associa- 
tion had  the  right  to  withdraw  from  the  agreement  on  giving  30 
days*  notice.  Held^  that  the  direct  and  necessary  effect  of  such 
agreement,  while,  in  operation,  was  to  put  a  restraint  upon  trade  or 
commerce,  within  the  prohibitions  of  the  **  Trust  Act.*' 

"Trust  Act" — Dissolution  of  Previously  Formed  Association — Re- 
troactive Effect. — The  granting  of  an  injunction  against  such  an  as- 
sociation does  not  give  the  *'  Trust  Act  '*  a  retroactive  effect,  for, 
even  though  such  association,  which  was  entered  into  prior  to  the 
passage  of  the  act,  may  have  been  legal  at  the  time  of  its  formation, 
its  continuation,  after  it  has  been  declared  to  be  illegal,  is  a  viola- 
tion of  the  act. 

Same — Power  of  United  States  to  Sue.— The  United  States  are  in- 
vested by  the  fourth  section  of  the  ** Trust  Act**  with  full  power 
and  authority  to  bring  an  action  to  dissolve  a  freight  association 
which  is  in  restraint  of  trade  or  commerce,  although  they  have  no 
pecuniary  interest  in  the  result  of  the  litigation,  or  in  the  question 
to  be  decided  by  the  court. 
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Appeal  from  Circuit  Court  of  Appeals  United 
States,  Eighth  Circuit. 

On  the  2d  of  July,  1890,  an  act  was  passed  by  the 
cong-ress  of  the  United  States,  entitled  **An  act  to  pro- 
tect trade  and  commerce  against  unlawful  restraints 
and  monopolies."  26  Stat.  209,  c.  647;  Supp.  Rev. 
St.  p.  762. 

The  act  is  given  in  full  in  the  margin.* 

On  the  15th  day  of  March,  1889,  all  but  three  of  the 
defendants,  the  railway  companies  named  in  the  bill, 
CftMStotei  made  and   entered   into  an   agreement    by 

which  they  formed  themselves  into  an  asso- 
ciation to  be  known  as  the  *' Trans-Missouri  Freigfht 
Association,"  and  they  agreed  to  be  governed  by  the 
provisions  contained  in  the  articles  of  agreement. 

The  memorandum  of  agreement  entered  into  between 
the  railway  companies  named  therein  stated,  among 
other  things,  as  follows  : 

*'For  the  purpose  of  mutual  protection  by  establish- 
ing and  maintaining  reasonable  rates,  rules,  and  regu- 
lations on  all  freight  traffic,  both  through  and  local, 
the  subscribers  do  hereby  form  an  association  to  be 
known  as  the  *  Trans-Missouri  Freight  Association,' 
and  agree  to  be  governed  by  the  following  provisions  : 

'* Article  I. 

"The  traffic  to  be  included  in  the  Trans-Missouri 
Freight  Association  shall  be  as  follows  : 

'*(!)  AH  traffic  competitive  between  any  two  or  more 
members  hereof,  passing  between  points  in  the  follow- 
ing described  territory  :  Commencing  at  the  Gulf  of 
Mexico,  on  the  95th  meridian  ;  thence  north,  to  the 
Red  river  ;  thence,  via  that  river,  to  the  eastern  bound- 
ary line  of  the  Indian  Territory  ;  thence  north,  by  said 
boundary  line  and  the  eastern  line  of  the  state  of 
Kansas,  to  the  Missouri  river,  at  Kansas  City  ;  thence, 
via  the  said  Missouri  river,  to  the  point  of  intersection 
of  that  river  with  the  eastern  boundary  of  Montana ; 

*See  note  at  end  of  case. 
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thence,  via  the  said  eastern  boundary  line,  to  the  inter- 
national line, — the  foregoing*  to  be  known  as  the 
*Missouri  River  Line' ;  thence,  via  said  international 
line,  to  the  Pacific  coast ;  thence,  via  the  Pacific  coast, 
to  the  international  line  between  the  United  States  and 
Mexico  ;  thence,  via  said  international  line,  to  the  Gulf 
of  Mexico ;  and  thence,  via  said  gulf,  to  the  point  of 
beginning, — including  business  between  points  on  the 
boundary  line  as  described. 

**(2)  AH  freight  traflBc  originating  within  the  terjji- 
tory  as  defined  in  the  first  section  when  destined  to 
points  east  of  the  aforesaid  Missouri  River  Line." 

Certain  exceptions  to  the  above  article  are  then  stated 
as  to  the  particular  business  of  several  railway  compa- 
nies, which  was  to  be  regarded  as  outside  and  beyond 
the  provisions  of  the  agreement.' 

Article  2  provided  for  the  election  of  a  chairman  of 
the  organization,  and  for  meetings  at  Kansas  City,  or 
otherwise,  as  might  be  provided  for.  By  section  2  of 
that  article,  each  road  was  to  ''designate  to  the  chair- 
man one  person  who  shall  be  held  personally  respon- 
sible for  rates  on  that  road.  Such  person  shall  be 
present  at  all  regular  meetings,  when  possible,  and 
shall  represent  his  road,  unless  a  superior  officer  is 
present.  If  unable  to  attend,  he  shall  send  a  substi- 
tute, with  written  authority  to  act  upon  all  questions 
which  may  arise,  and  the  vote  of  such  substitute  shall 
be  binding  upon  the  company  he  represents." 

Sections  provides  that  "a  committee  shall  be  ap- 
pointed to  establish  rates,  rules,  and  regulations  on  the 
traffic  subject  to  this  association,  and  to  consider 
changes  therein,  and  make  rules  for  meeting  the 
competition  of  outside  lines.  Their  conclusions,  when 
unanimous,  shall  be  made  effective  when  they  so  order; 
but,  if  they  differ,  the  question  at  issue  shall  be  re- 
ferred to  the  managers  of  the  lines  parties  hereto  ;  and, 
if  they  disagree,  it  shall  be  arbitrated  in  the  manner 
provided  in  article  7." 

By  section  4  it  was  provided  that  "at  least  five  days' 
written  notice  prior  to  each  monthly  meeting  shall  be 
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given  the  chairman  of  any  proposed  reduction  in  rates 
or  change  in  any  rule  or  regulation  governing  freight 
traffic  ;  eight  days  in  so  far  as  applicable  to  the  traffic 
of  Colorado  or  Utah." 

Sections  5,  6,  7,  8,  9,  10,  and  11  of  article  2  read  as 
follows : 

**Sec.  5.  At  each  monthly  meeting,  the  association 
shall  consider  and  vote  upon  all  changes  proposed,  of 
which  due  notice  has  been  given,  and  all  parties  shall 
be  bound  by  the  decision  of  the  association,  as  ex- 
pressed, unless  then  and  there  the  parties  shall  give 
the  association  definite  written  notice  that  in  ten  days 
thereafter  they  shall  make  such  modification,  notwith- 
standing the  vote  of  the  association:  provided,that,  if  the 
member  giving  notice  of  change  shall  fail  to  be  repre- 
sented at  the  meeting,  no  action  shall  be  taken  on  its 
notice,  and  the  same  shall  be  considered  withdrawn. 
Should  any  member  insist  upon  a  reduction  of  rate 
against  the  views  of  the  majority,  or  if  the  majority 
favor  the  same,  and  if,  in  the  judgment  of  such  majority, 
the  rate  so  made  aflFects  seriously  the  rates  upon  other 
traffic,  then  the  association  may,  by  a  majority  vote, 
upon  such  other  traffic  put  into  effect  corresponding 
rates  to  take  effect  on  the  same  day.  By  unanimous 
consent,  any  rate,  rule,  or  regulation  relating  to  freight 
traffic  may  be  modified  at  any  meeting  of  the  association 
without  previous  notice. 

**Sec.  6.  Notwithstanding  anything  in  this  article 
contained,  each  member  may,  at  its  peril,  make  at  any 
time,  without  previous  notice,  such  rate,  rule,  or  regu- 
lations as  may  be  necessary  to  meet  the  competition  of 
lines  not  members  of  the  association,  giving  at  the  same 
time  notice  to  the  chairman  of  its  action  in  the  premises. 
If  the  chairman,  upon  investigation,  shall  decide  that 
such  rate  is  not  necessary  to  meet  the  direct  competition 
of  lines  not  members  of  the  association,  and  shall  so 
notify  the  road  making  the  rate,  it  shall  immediately 
withdraw  such  rate.  At  the  next  meeting  of  the  asso- 
ciation held  after  the  making  of  such  rate,  it  shall  be 
reported  to  the  association,  and,  if  the  association  shall 
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decide  by  a  two-thirds  vote  that  such  rate  was  not 
made  in  g-ood  faith  to  meet  such  competition,  the  mem- 
ber offending-  shall  be  subject  to  the  penalty  provided 
in  section  8  of  this  article.  If  the  association  shall 
decide  by  a  two-thirds  vote  that  such  rate  was  made  in 
good  faith  to  meet  such  competition,  it  shall  be  con- 
sidered as  authority  for  the  rate  so  made. 

'*Sec.  7.  All  arrangements  with  connecting  lines  for 
the  division  of  through  rates  relating-  to  traffic  covered 
by  this  agreement  shall  be  made  by  authority  of  the 
association :  provided,  however,  that,  when  one  road 
has  a  proprietary  interest  in  another,  the  divisions  be- 
tween such  roads  shall  be  what  they  may  elect,  and 
shall  not  be  the  property  of  the  association  :  provided, 
further,  that,  as  regards  traffic  contracts  at  this  date 
actually  existing  between  lines  not  having  common 
proprietary  interests,  the  same  shall  be  reported,  so 
far  as  divisions  are  concerned,  to  the  association,  to  the 
^nd  that  divisions  with  competing  lines  may,  if  thought 
advisable  by  them,  be  made  on  equally  favorable  terms. 

"Sec.  8.  It  shall  be  the  duty  of  the  chairman  to  in- 
vestigate all  apparent  violations  of  the  agreement,  and 
to  report  his  findings  to  the  managers,  who  shall  deter- 
mine, by  a  ma  joriy  vi'.t  (t'li  mimbtr  against  whom 
complaint  is  made  to  have  no  vote),  what,  if  any,  pen- 
alty shall  be  assessed,  the  amount  of  each  fine  not  to 
exceed  one  hundred  dollars,  to  be  paid  to  the  associa- 
tion. If  any  line  party  hereto  agrees  with  a  shipper, 
or  any  one  else,  to  secure  a  reduction  or  change  in 
rates,  or  change  in  the  rules  and  reg-ulations,  and  it  is 
shown  upon  investigration  by  the  chairman  that  such  an 
arrang-ement "was  effected,  and  traffic  thereby  secured, 
such  action  shall  be  reported  to  the  managers,  who 
shall  determine,  as  above  provided,  what,  if  any,  pen- 
alty shall  be  assessed. 

'*Sec.  9.  When  a  penalty  shall  have  been  declared 
against  any  mem ber  of  this  association,  the  chairman 
shall  notify  the  manag-ing-  officer  of  said  company  that 
such  fine  has  been  assessed,  and  that  within  ten  days 
thereafter  he  will  draw  for  the  amount  of  the  fine  ;  and 
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the  draft,  when  presented,  shall  be  honored  by  the 
company  thus  assessed. 

■  "Sec.  10.  All  fines  collected  to  be  used  to  defray  the 
expenses  of  the  association,  the  oflFending  part}'  not  ta 
be  benefited  by  the  amounts  it  may  pay  as  fines. 

**Sec.  11.  Any  member  not  present  or  fully  repre- 
sented at  roll  call  of  gceneral  or  special  meeting's  of  the 
freight  association,  of  which  due  and  proper  notice  has 
been  given,  shall  be  fined  one  dollar,  to  be  assessed 
against  his  company,  unless  he  shall  have  previously 
filed  with  the  chairman  notice  of  inability  to  be  present 
or  represented." 

Articles  3,  5,  6,  and  7  contain  appropriate  provisions, 
for  the  carrying  out  of  the  purposes  of  the  agreement, 
but  it  is  not  necessary  to  here  set  them  forth  in  detail. 

Article  4  reads  as  follows  : 

"Article  4. 

"Any  willful  underbilling  in  weights,  or  billing  of 
freight  at  wrong  classification,  shall  be  considered  a. 
violation  of  this  agreement ;  and  the  rules  and  regula- 
tions of  any  weighing  association  or  inspection  bureau* 
as  established  by  it  or  as  enforced  by  its  officers  and 
agents,  shall  be  considered  binding  under  the  provis- 
ions of  this  agreement,  and  any  willful  violation  of 
them  shall  be  subject  to  the  penalties  provided  herein." 

Article  8  provides  that  the  agreement  should  take 
effect  April  1,  1889,  subject  thereafter  to  30  days'  no- 
tice of  a  desire  on  the  part  of  any  line  to  withdraw  from 
the  same. 

On  the  6th  of  January,  1892,  the  United  States,  as 
complainant,  filed  in  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas,  through  its  United 
States  attorney  for  that  district,  and  under  the  direc- 
tion of  the  attorney  general  of  the  United  States,  its 
bill  of  complaint  against  the  Trans-Missouri  Freight 
Association,  named  in  the  agreement  above  mentioned* 
the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company, 
and  some  17  other  railroad  companies,  the  officers  of 
which  had,  it  was  alleged,  signed  the  agreement  above 
mentioned  in  behalf  of  and  for  their  respective  cotnpa*^ 
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Dies.  The  bill  was  filed  by  the  government  for  the 
purpose  of  having-  the  agreement  between  the  defend- 
ant railroad  companies  set  aside  and  declared  illegal 
and  void,  and  to  have  the  association  dissolved. 

It  alleged  that  the  defendant  railroad  corporations, 
signing  the  agreement,   were  at  that  time,   and  ever 
since  have  been,  common  carriers  of  all  classes  and 
kinds  of  freight  and  commodities  which  were  commonly- 
moved,  carried,  and  transported  by  railroad  companies 
in  their  freight  traflSc,  and  at  all  such  times  have  been, 
and  then  were,  continuously  engaged  in  transporting 
freight  and  commodities  in  the  commerce,  trade,  and 
traffic  which  is  continuously  carried  on  among  and  be- 
tween the  several   states  of  the   United   States,  and, 
among  and  between  the  several  states  and  territories 
of  the  United  States,  and  between  the  people  residing 
in,   and  all  persons  engaged  in  trade  and  commerce 
Within,  among,  and  between,  the  states,  territories,  and 
countries  aforesaid ;    that  each  of  the  defendants  w^as, 
prior  to  the  15th  day  of  March,  1889,  the  owner  and  in 
the  control  of,  and  that  they  were  respectively  operat- 
ing and  using,  distinct  and  separate  lines  of  railroad, 
fitted  up  for  carrying  on  business  as  such  carriers  in 
the   freight    traffic    above    mentioned,    independently 
and  disconnectedly  with  each  other,  and  that  said  lines 
of  railroad  had  been,  and  then   were,  the  only  lines  of 
transportation  and  communication  engaged  in  the  freight 
traffic  between  and  among  the  states  and  territories  of 
the  United  States  having  through  lines  for  said  freight 
traffic  in  all  that  region  of  country  lying  to  the  west- 
ward of  the  Mississippi  and  Missouri  rivers,  and  east 
of  the  Pacific  Ocean  ;  that  these  lines  of  railroad  fur- 
nish to  the  public,  and  to  persons  engaged  in  trade  and 
traffic  and  commerce  between  the  several  states  and 
territories  and    countries  above   mentioned,    separate, 
distinct,  and  competitive  lines  of    transportation   and 
communication  extending  along  and  between  the  states 
and  territories  of  the  United  States  lying  westward  of 
the    Mississippi   and    Missouri    rivers   to   the   Pacific 
Ocean  ;  and  that  the  construction  and  maintenance  of 
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said  several  separate,  distinct,  and  competitive  lines  of 
railroad  aforesaid  had  been  encouraged  and  assisted  by 
the  United  States  and  by^  the  states  and  territories  in 
the  regfion  of  country  aforesaid,  and  by  the  people  of 
the  said  several  states  and  territories,  by  franchises 
and  by  grants  and  donations  of  large  amounts  of  land 
of  great  value,  and  of  money  and  securities,  for  the 
purpose  of  securing  to  the  public,  and  to  the  people 
engaged  in  trade  and  commerce  throughout  the  region 
of  country  aforesaid,  competitive  lines  of  transportation 
and  communication  ;  and  that  prior  to  the  15th  day  of 
March,  1889,  and  subsequently  and  up  to  the  present 
time,  each  and  all  of  said  defendants  have  been  and  are 
engaged  as  common  carriers  in  the  railway  freight 
traffic  connected  with  the  interstate  commerce  of  the 
United  States. 

It  is  then  alleged  in  the  bill  as  follows  : 
''And  your  orator  further  avers  that  on  or  about  the 
fifteenth  day  of  March,  1889,  the  defendants  not  being 
content  with  the  usual  rates  and  prices  for  which  they 
and  others  were  accustomed  to  move,  carry,  and  trans- 
port property,  freight,  and  commodities  in  the  trade 
and  commerce  aforesaid,  and  in  their  said  business  and 
occupation,  but  contriving  and  intending  unjustly  and 
oppressively  to  increase  and  augment  the  said  rates 
and  prices,  and  to  counteract  the  effect  of  free  competi- 
tion on  the  facilities  and  prices  of  transportation,  and 
to  establish  and  maintain  arbitrary  rates,  and  to  pre- 
vent any  one  of  said  defendants  from  reducing  such 
arbitrary  rates,  and  thereby  exact  and  procure  great 
sums  of  money  from  the  people  of  the  said  states  and 
territories  aforesaid,  and  from  the  people  engaged  in 
the  interstate  commerce,  trade,  and  traffic  within  the 
region  of  country  aforesaid,  and  from  all  persons  hav- 
ing goods,  wares,  and  merchandise  to  be  transported 
by  said  railroads,  and  intending  to  monopolize  the 
trade,  traffic,  and  commerce  among  and  between  the 
states  and  territories  aforesaid,  did  combine,  conspire, 
confederate,  and  unlawfully  agree  together,  and  did 
then  and  there  enter  into  a  written  contract,  combina- 
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tion,  agreement,  and  compact,  known  as  a  'Memoran- 
dum of  Agreement  of  the  Trans-Missouri  Freight 
Association,'  which  was  sig-ned  by  each  of  said  above- 
named  defendants." 

The  bill  then  sets  forth  the  agreement  signed  by  the 
various  corporations  defendant. 

It  is  further  alleged  that  the  agreement  went  into 
effect  on  the  1st  day  of  April,  1889,  and  that  since  that 
time  each  and  all  of  the  defendants,  by  reason  of  the 
agreement,  have  put  into  effect  and  kept  in  force  upon 
the  several  lines  of  railroads  the  rules  and  regulations 
and  rates  and  prices  for  moving,  carrying,  and  trans- 
porting freight  fixed  and  established  by  the  association, 
and  have  declined  and  refused  to  fix  or  establish  and 
maintain  or  give  on  their  railroads  rates  and  prices  for 
the  carrying  of  freight  based  upon  the  cost  of  con- 
structing and  maintaining  their  several  lines  of  railroad 
and  the  cost  of  carrying  freights  over  the  same,  and 
such  other  elements  as  should  be  considered  in  estab- 
lishing tariff  rates  upon  each  particular  road  ;  and  the 
people  of  the  states  and  territories  subject  to  said  asso- 
ciation, and  all  persons  engaged  in  trade  and  commerce 
within,  among,  and  between  the  different  states  and 
territories,  have  been  compelled  to,  and  are  still  com- 
pelled to,  pay  the  arbitrary  rates  of  freight,  and  submit 
to  the  arbitrary  rules  and  regulations,  established  and 
maintained  by  the  association,  and  ever  since  that  date 
have  been,  and  still  are,  deprived  of  the  benefits  that 
might  be  expected  to  flow  from  free  competition  be- 
tween said  several  lines  of  transportation  and  commu- 
nication, and  are  deprived  of  the  better  facilities  and 
cheaper  rates  of  freight  that  might  be  reasonably  ex- 
pected to  flow  from  free  competition  between  the  lines 
above  mentioned  ;  and  that  the  trade,  traflSc,  and  com- 
merce in  such  region  of  country,  and  the  freight  tralBSc 
in  connection  therewith,  have  been  and  are  monopolized 
and  restrained,  hindered,  injured,  and  retarded  by  the- 
defendants  by  means  and  through  the  instrumentality 
of  such  association. 

The  bill  further  averred  that  notwithstanding  the- 
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passage  of  the  act  of  congress  above  mentioned,  on  the 
2d  day  of  July,  1890,  the  * 'defendants  still  continue  in 
and  still  engage  in  said  unlawful  combination  and  con- 
spiracy, and  still  maintain  said  Trans-Missouri  Freight 
Association,  with  all  the  powers  specified  in  the  memo- 
randum of  agreement  and  articles  of  association  herein- 
before set  forth,  which  said  agreement,  combination, 
and  conspiracy  so  as  aforesaid  entered  into  and  main- 
tained by  said  defendants  is  of  great  injury  and  griev- 
ous prejudice  to  the  common  and  public  good,  and  to 
the  welfare  of  the  people  of  the  United  States.'* 

The  prayer  of  the  bill  is  as  follows  : 

*'In  consideration  whereof,  and  inasmuch  as  your 
orator  can  only  have  adequate  relief  in  the  premises  in 
this  honorable  court  w^here  matters  of  this  nature  are 
properly  cognizable  and  relievable,  your  orator  praj's 
that  this  honorable  court  may  order,  adjudge,  and  de- 
cree that  said  Trans-Missouri  Freight  Association  be 
dissolved  ;  and  that  said  defendants,  and  all  and  each 
of  them,  be  enjoined  and  prohibited  from  further  agree- 
ing, combining,  and  conspiring  and  acting  together  to 
maintain  rules  and  regulations  and  rates  for  carrying 
freight  upon  their  several  lines  of  railroad  to  hinder 
trade  and  commerce  between  the  states  and  territories 
of  the  United  States  ;  and  that  all  and  each  of  them  be 
enjoined  and  prohibited  from  entering  or  continuing  in 
a  combination,  association,  or  conspiracy  to  deprive  the 
people  engaged  in  trade  and  commerce  between  and 
among  the  states  and  territories  of  the  United  States  of 
such  facilities  and  rates  and  charges  of  freight  trans- 
portation as  will  be  afforded  by  free  and  unrestrained 
competition  between  the  said  several  lines  of  railroad  ; 
and  that  all  and  each  of  said  defendants  be  enjoined 
and  prohibited  from  agreeing,  combining,  and  conspir- 
ing and  acting  together  to  monopolize,  or  attempt  to 
monopolize,  the  freight  traffic  in  the  trade  and  com- 
merce between  the  states  and  territories  of  the  United 
States  ;  and  that  all  and  each  of  said  defendants  be 
enjoined  and  prohibited  from  agreeing,  combining,  and 
conspiring  and  acting  together  to  prevent  each  and  any 
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of  their  associates  from  carrying-  f reig^ht  and  commodi- 
ties in  the  trade  and  commerce  between  the  states  and 
territories  of  the  United  States  at  such  rates  as  shall 
be  voluntarily  fixed  by  the  officers  and  agents  of  each 
of  said  roads  acting"  independently  and  separately  in  its 
own  behalf.'' 

The  defendants  were  required  to  answer  fully,  etc., 
each  and  all  of  the  matters  charged  in  the  bill,  but  such 
answer  was  not  required  to  be  under  oath,  an  answer 
under  oath  being  specially  waived. 

The  Chicago,  Kansas  &  Nebraska  Railway  Com- 
pany, the  Missouri,  Kansas  &  Texas  Railway  Company, 
and 'the  Denver,  Texas  &  Pt.  Worth  Railroad  Com- 
pany denied  being  parties  to  the  association.  The 
other  15  companies  filed  separate  answers,  each  setting 
up  substantially  the  same  defense. 

They  admit  they  are  common  carriers  engaged  in 
the  transportation  of  persons  and  property  in  the  states 
and  territories  mentioned  in  the  agreement,  and  tTiey 
allege  that  as  such  common  carriers  they  are  subject 
to  the  provisions  of  the  act  of  congress  approved  Feb- 
ruary 4, 1887,  entitled  **An  act  to  regulate  commerce," 
with  the  various  amendments  thereof  and  additions 
thereto,  and  they  allege  that  that  act  and  the  amend- 
ments constitute  a  system  of  regulations  established 
by  congress  for  common  carriers  subject  to  the  act, 
and  they  deny  that  they  are  subject  to  the  provisions 
of  the  act  of  congress  passed  July  2,  1890,  and  above 
set  forth. 

They  admit  that  they  severally  own,  control,  and 
operate  separate  and  distinct  lines  of  railroad  con- 
structed and  fitted  for  carrying  on  business  as  common 
carriers  of  freight,  independently  and  disconnectedly 
with  each  other,  except  that  a  common  interest  exists 
between  certain  companies  named  in  the  answer.  They 
admit  that  the  lines  of  railroad  mentioned  in  the  bill 
furnish  lines  of  transportation  and  communication  to 
persons  engaged  in  freight  traffic  between  and  among 
the  states  and  territories  of  the  United  States,  having 
through  lines  for  freight  traffic  in  that  region  of  coun- 
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try  lying"  to  the  westward  of  the  Mississippi  and  Mis- 
souri rivers  and  east  of  the  Pacific  ocean,  but  deny  that, 
they  are  the  only  such  lines,  and  allege  that  there  are- 
several  others,  naming-  them. 

They  further  admit  that  prior  to  the  organization  of 
the  freig-ht  association  the  defendants  furnished  to  the- 
public,  and  to  persons  engaged  in  trade,  traffic,  and 
commerce  between  the  several  states  and  territories, 
named  in  the  agreement,  ?ieparate,  distinct,  and  com- 
petitive lines  of  transportation  and  communication,  and 
they  allege  that  they  still  continue  to  do  so. 

They  admit  that  some  of  the  roads  mentioned  in  the 
bill  received  aid  by  land  grants  from  the  United  States,, 
and  others  received  aid  from  states  and  territories  by 
loans  of  credits,  donations  of  depot  sites  and  rights  of 
way,  and  in  a  few  cases  by  investments  of  money,  and 
that  the  people  of  the  states  and  territories  to  a  limited 
extent  made  investments  in  the  stocks  and  bonds  of 
some  of  the  roads,  while  others,  mentioned  in  the  bill, 
were  almost  exclusivel}^  constructed  by  capital  furnished 
by  nonresidents  of  that  region. 

It  is  also  admitted  that  the  purpose  of  the  land  grants, 
loans,  donations,  and  investments  was  to  obtain  the 
construction  of  competitive  lines  of  transportation  and 
communication,  to  the  end  that  the  public  and  the  peo- 
ple engaged  in  trade  and  commerce  throughout  that 
region  of  country  might  have  facilities  afforded  by 
railways  in  communicating  with  each  other  and  with 
other  portions  of  the  United  States  and  the  world,  and 
denies  that  they  were  granted  for  any  other  purpose. 

The  defendants  admit  the  formation  on  or  about 
March  15,  1889,  of  the  voluntary  association  described 
in  the  bill  as  the  "  Trans-Missouri  Freight  Associa- 
tion." 

They  deny  the  allegation  that  they  were  not  content 
with  the  rates  and  prices  prevailing  at  the  date  of  the 
agreement  ;  they  deny  any  intent  to  unjustly  increase 
rates,  and  deny  that  the  agreement  destroyed,  pre- 
vented, or  illegally  limited  or  influenced  competition  ; 
they  deny  that  arbitrary  rates  were  fixed  or  charged,. 
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or  that  rates  have  been  increased,  or  that  the  eflFect  of 
free  competition  has  been  counteracted  ;  they  deny  any 
purpose  in  the  formation  of  the  association  to  monopo- 
lize trade,  traffic,  and  commerce  between  the  states 
and  territories  within  the  reg-ion  mentioned  in  the  bill ; 
and  they  deny  that  the  agreement  is  in  any  respect  the 
illegal  result  of  any  unlawful  confederation  or  con- 
spiracy. The  defendants  allege  that  the  power  object 
of  the  association  is  to  establish  reasonable  rates,  rules, 
and  regulations  on  all  freight  traffic,  and  the  mainte- 
nance of  such  rates  until  changed  in  the  manner  pro- 
vided by  law  ;  that  the  agreement  was  filed  with  the 
interstate  commerce  commission  as  required  by  section 
6  of  the  act  of  February  4,  1887.  They  also  allege 
that  it  was  not  the  purpose  of  the  association  to  pre- 
vent the  members  from  reducing  rates  or  changing  the 
rules  and  regulations  fixed  by  the  association  ;  that  by 
the  terms  of  the  agreement  each  member  may  do  so, 
the  preliminary  requirement  being  that  the  proposed 
change  shall  be  voted  upon  at  a  meeting  of  the  associa- 
tion, after  which,  if  the  proposal  is  not  agreed  to,  the 
line  making  the  proposal  can  make  such  reduced  rate 
notwithstanding  the  objection  of  the  other  lines  ;  that 
the  purpose  of  this  provision  was  to  aflFord  opportunity 
for  the  consideration  of  the  reasonableness  of  any  pro- 
posed rate,  rule,  or  regulation  by  all  lines  interested, 
and  an  interchange  of  views  on  the  effect  of  such  reduc- 
tion, and  that  reductions  of  rates  have  been  made  in 
numerous  instances  through  said  process  by  the  associ- 
ation. They  admit  the  agreement  took  effect  April  1, 
1889,  and  that  it  has  remained  in  operation  since,  and 
that  the  rates,  rules,  and  regulations  fixed  and  estab- 
lished from  time  to  time  under  said  agreement  have 
been  put  into  effect  and  maintained  in  conformity  to 
law  ;  and  it  is  denied  that  by  reason  of  the  agreement, 
or  under  duress  of  fines  and  penalties,  or  otherwise, 
the  defendants  have  refused  to  establish  and  maintain 
just  and  reasonable  rates  ;  and  it  is  alleged  that  the 
object  of  the  association  at  all  times  has  been  and  is  to 
establish  all  rates,  rules,  and  regulations  upon  a  just 
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and  reasonable  basis,  and  to  avoid  unjust  discrimina- 
tion and  undue  preference.  They  deny  that  shippers 
or  the  public  are  in  any  way  oppressed  or  injured  by 
reason  of  the  rates  fixed  by  the  association,  but,  on  the 
contrary,  they  allegfe  that  the  agreement  and  the  asso- 
ciation established  under  it  have  been  beneficial  to  the 
patrons  of  the  railway  lines  composing  the  association 
and  the  public  at  large.  These,  in  substance,  are  the 
allegations  in  the  various  answers. 

The  cause  came  on  for  hearing  on  bill  and  answer 
before  the  circuit  court  of  the  United  States  for  the 
district  of  Kansas,  First  division.  That  court  dis- 
missed the  bill  without  costs  against  the  complainant. 
53  Fed.  440.  The  government  duly  appealed  from  the 
judgment  to  the  United  States  circuit  court  of  appeals 
for  the  Eighth  circuit,  and  that  court,  after  argument, 
affirmed,  in  October,  1893,  the  judgment  of  the  circuit 
court,  without  costs,  Shiras',  district  judge,  dissent- 
ing. 19  U.  S,  App.  36,  7  C.  C.  A.  15,  and  58  Fed.  58. 
From  that  judgment  the  government  has  appealed  to 
this  court. 

A  motion  is  now  made  upon  affidavits  to  dismiss  the 
appeal.  The  affidavits  show  that  on  the  18th  of  No- 
vember, 1892,  a  resolution  was  adopted  by  the  Trans- 
Missouri  Freight  Association,  one  of  the  defendants, 
providing  that  the  organization  should  be  discontinued 
from  and  after  the  19th  of  November,  1892,  and  the 
secretary  was  instructed  to  wind  up  its  affairs  at  as 
early  a  date  as  possible.  It  further  appeared  by  the 
affidavits  that  the  Trans-Missouri  Freight  Association 
was  actually  dissolved  and  its  existence  ended  on  the 
above  date,  November  19,  1892,  and  that  it  has  not 
since  that  date  been  revived,  nor  has  it  since  that  date 
had  any  activity  of  any  kind,  "  and  that  it  has  not  con- 
ducted or  been  engaged  in  any  operations  or  business 
whatever,  but  that  it  has  been  dead  and  out  of 
existence." 

It  is  also  alleged  as  another  ground  for  dismissing 
the  appeal  that  the  matter  in  controversy  does  not  ex- 
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ceed  $1,000,  and  that  the  case  does  not  come  under  any 
other  provision  of  the  act  of  1891,  allowing-  an  appeal 
from  the  circuit  court  of  appeals  to  this  court.  In 
opposition  to  the  motion,  it  appeared  upon  the  part  of 
the  appellant  that  at  the  same  meeting*  at  which  the 
resolution  above  referred  to  was  adopted,  the  following 
resolution  was  also  adopted:  **  Resolved,  that  a  com- 
mittee of  7  be  appointed  by  the  chairman  of  this  meet- 
ing* to  draw  up  a  new  agreement  for  the  conduct  of 
business  now  substantially  covered  by  the  Trans- 
Missouri  agreement,  and  to  make  a  report  to  all  lines 
in  the  Trans-Missouri  Association  at  a  meeting*  to  be 
called  in  Chicago  on  December  6,  1892."  A  committee 
of  seven  was  accordingly  appointed,  which  adopted  a 
resolution  calling  a  meeting  for  the  6th  of  December, 
1892,  of  the  lines  formerly  members  of  the  Trans- 
Missouri  Association,  and  representatives  of  other  in- 
terested lines,  for  the  purpose  of  considering  any 
changes  in  the  tariffs  and  of  business  which  was  under 
the  jurisdiction  of  that  association,  and  which  might  be 
submitted  to  the  parties  at  that  time,  and  to  further 
consider  the  organization  of  one  or  more  rate  committees 
to  govern  the  manner  of  making  rates  on  such  traflSc 
until  some  permanent  organization  could  be  effected. 
In  the  early  days  of  December,  1892,  the  meeting  so 
called  was  held,  and  was  participated  in  by  most  of  the 
railroad  companies  which  were  parties  to  the  Trans- 
Missouri  agreement,  and  at  that  meeting  an  agreement 
was  made  upon  the  subject  of  rates  of  freight,  and  a 
West  Missouri  freight  rate  committee  was  appointed, 
the  duties  of  which  committee  were  to  establish  and 
maintain  reasonable  rates  in  the  territory  described, 
and  other  lines  not  therein  represented,  but  interested 
in  the  freight  traffic  of  such  territory,  were  to  be 
invited  to  become  members.  A  plan  for  the  establish- 
ment of  subrate  committees  for  the  purpose  of  agree- 
ing upon  rates  was  therein  set  forth  and  agreed  to. 
The  agreement  was  to  become  effective  on  the  1st  of 
January,  1892,  and  to  remain  in  force  until  the  follow- 


404  FREIGHT  ASSOCIATIONS.  Vol.  VII 

(N.  s.) 

United  States  v,  Trans-Missouri  Freig-ht  Ass'n. 

ing"  April,  during*  which  time  it  was  supposed  that  a 
new  and  permanent  association  to  provide  for  an  agree- 
ment relating  to  rates  of  f reig'ht  might  be  founded.  It 
does  not  appear  whether  such  permanent  association 
has  been  formed  or  that  the  temporary  agreement  has 
been  actually  terminated. 

In  answer  to  the  motion  to  dismiss  on  the  ground 
that  the  matter  in  controversy  did  not  amount  to  over  a 
thousand  dollars,  the  parties  have  stipulated  as  follows  : 
*'  It  is  hereby  stipulated  for  the  purposes  of  this  case, 
and  no  other,  and  without  waiving  any  right  to  ques- 
tion the  legal  effect  of  such  fact,  that  the  daily  freight 
charges  on  interstate  shipments  collected  by  all  the 
railway  companies  at  points  where  they  compete  with 
each  other  were,  at  the  time  of  the  agreement  mentioned 
in  the  pleadings  herein,  and  have  been  since,  more  than 
one  thousand  dollars." 

Aity.  Geyi.  HarnioUy  for  the  United  States. 
John  F.  Dillon^  James  C  Carter^  and  E.  J.  Phelps^ 
for  appellees. 

Mr.  Justice  Peckham,  after  stating  the  facts  in 
the  foregoing  language,  delivered  the  opinion  of  the 
court. 

The  defendants  object  to  the  hearing  of  this  appeal, 
and  ask  that  it  be  dismissed  on  the  ground  that  the 
Trans-Missouri  Freight  Association  has  been  dissolved 
by  a  vote  of  its  members  since  the  judgment  entered  in 
this  suit  in  the  court  below.  A  further  ground  urged 
for  the  dismissal  of  the  appeal  is  that  the  requisite 
amount  (over  SI, 000)  is  not  in  controversy  in  the  suit, 
and  that  as  an  appeal  would  only  lie  to  this  court  in 
this  character  of  suit  under  the  act  of  March  3,  1891 
(chapter  517,  Supp.  Rev.  St.  901),  where  that  amount 
is  in  controversy,  the  appeal  should  be  dismissed. 

As  to  the  first  ground,  we  think  the  fact  of  the  dis- 
solution of  the  association  does  not  prevent  this  court 
from  taking  cognizance  of  the  appeal  and  deciding  the 
case  upon  its  merits. 
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The  prayer  of  the  bill  filed  in  this  suit  asks,  not  only 
for  the  dissolution  of  the  association,  but, 
amonp  other  things,    that  the   defendants  !!*i5ViA*M-wi! 
should  be  restrained  from  continuing-  in  a  |*™|ILj"jlIij{. 
like  combination,   and  that  they  should  be  ti«of giprtm* 
enjoined  from  further  conspiring,  agreeing, 
or  combining  and  acting  together  to  maintain  rules  and 
regulations  and  rates  for  carrying  freight  upon  their 
several  lines,  etc.    The  mere  dissolution  of  the  associa- 
tion is  not  the  most  important  object  of  this  litigation. 
The  judgment  of  the  court  is  sought  upon  the  question 
of  the  legality  of  the  agreement  itself  for  the  carrying 
out  of  which  the  association  was  formed,  and,  if  such 
agreement  be  declared  to  be  illegal,  the  court  is  asked, 
not  only  to  dissolve  the  association   named  in  the  bill, 
but  that  the   defendants  should  be  enjoined  for  the 
future. 

The  defendants,  in  bringing  to  the  notice  of  the 
court  the  fact  of  the  dissolution  of  the  association,  take 
pains  to  show  that  such  dissolution  had  no  connection 
or  relation  whatever  with  the  pendency  of  this  suit, 
and  that  the  association  was  not  terminated  on  that 
account.  They  do  not  admit  the  illegality  of  the 
agreement,  nor  do  they  allege  their  purpose  not  to 
enter  into  a  similar  one  in  the  immediate  future.  On 
the  contrary,  by  their  answers,  the  defendants  claim 
that  the  agreement  is  a  perfectly  proper;  legitimate, 
and  salutary  one,  and  that  it,  or  one  like  it,  is  necessary 
to  the  prosperity  of  the  companies.  If  the  injunction 
were  limited  to  the  prevention  of  any  action  by  the  de- 
fendants under  the  particular  agreement  set  out,  or  if 
the  judgment  were  to  be  limited  to  the  dissolution  of 
the  association  mentioned  in  the  bill,  the  relief  obtained 
would  be  totally  inadequate  to  the  necessities  of  the 
occasion,  provided  an  agreement  of  that  nature  were 
determined  to  be  illegal.  The  injunction  should  go 
further,  and  enjoin  defendants  from  entering  into  or 
acting  under  any  similar  agreement  in  the  future.  In 
other  words,  the  relief  granted  should  be  adequate  to 
the  occasion. 
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As  an  answer  to  the  fact  of  the  dissolution  of  the 
association,  it  is  shown  on  the  part  of  the  gfovernment 
that  these  very  defendants,  or  most  of  them,  immedi- 
ately entered  into  a  substantially  similar  ag-reement, 
which  was  to  remain  in  force  for  a  certain  time,  and 
under  which  the  companies  acted,  and  in  reg'ard  to 
which  it  does  not  appear  that  they  are  not  still  acting". 
If  the  mere  dissolution  of  the  association  worked  an 
abatement  of  the  suit  as  to  all  the  defendants,  as  is  the 
claim  made  on  their  part,  it  is  plain  that  they  have  thus 
discovered  an  effectual  means  to  prevent  the  judg^ment 
of  this  court  being*  given  upon  the  question  really  in- 
volved in  the  case.  The  defendants  having  succeeded 
in  the  court  below,  it  would  only  be  necessary  there- 
after to  dissolve  their  association  and  instantly  form 
another  of  a  similar  kind,  and  the  fact  of  the  dissolu- 
tion would  prevent  an  appeal  to  this  court  or  procure 
its  dismissal  if  taken.  This  result  does  not  and  oug-ht 
not  to  follow.  Although  the  general  rule  is  that  equity 
does  not  interfere  simply  to  restrain  a  possible  future 
violation  of  law,  yet  where  parties  have  entered  into 
an  illegal  agreement,  and  are  acting*  under  it,  and  there 
is  no  adequate  remedy  at  law,  and  the  jurisdiction  of 
the  court  has  attached  by  the  filing*  of  a  bill  to  restrain 
such  or  any  like  action  under  a  similar  agreement,  and 
a  trial  has  been  had,  and  judgment  entered,  the  appel- 
late jurisdiction  of  this  court  is  not  ousted  by  a  simple 
dissolution  of  the  association,  effected  subsequently  to 
the  entry  of  judgment  in  the  suit. 

Private  parties  may  settle  their  controversies  at  any 
time,  and  rights  which  a  plaintiff  may  have  had  at  the 
time  of  the  commencement  of  the  action  may  terminate 
before  judgment  is  obtained  or  while  the  case  is  on  ap- 
peal, and  in  any  such  case  the  court,  being*  informed  of 
the  facts,  will  proceed  no  further  in  the  action.  Here, 
however,  there  has  been  no  extinguishment  of  the  rights 
(whatever  they  are)  of  the  public,  the  enforcement  of 
which  the  government  has  endeavored  to  procure  by  a 
judgment  of  a  court  under  the  provisions  of  the  act  of 
congress  above  cited.     The  defendants  cannot  foreclose 
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those  rights,  nor  prevent  the  assertion  thereof  by  the 
government  as  a  substantial  trustee  for  the  public  under 
the  act  of  congress,  by  any  such  action  as  has  been 
taken  in  this  case.  By  designating  the  agreement  in 
question  as  illegal,  and  the  alleged  combination  as  an 
unlawful  one,  we  simply  mean  to  say  that  such  is  the 
character  of  the  agreement  as  claimed  by  the  govern- 
ment. That  question  the  government  has  the  right  to 
bring  before  the  court  and  obtain  its  judgment  thereon. 
Whether  the  agreement  is  of  that  character  is  the  ques- 
tion herein  to  be  decided. 

We  think,  therefore,  the  first  ground  urged  by  de- 
fendants for  the  dismissal  of  the  appeal  is  untenable. 

We  have  no  difficulty,  either,  in  sustaining  the  juris- 
diction of  this  court  in  regard  to  the  second  ground, 
that  of  the  amount  in  controversy  in  the  suit. 

The  bill  need  not  state,  in  so  many  words,  that  a  cer- 
tain amount,  exceeding  SI, 000,  is  in  controversy,  in 
order  that  this  court  may  have  jurisdiction  on  appeal. 
The  statutory  amount  must  as  a  matter  of 
fact  be  in  controversy,  yet  that  fact  may  ap-fJij!*7,*,3i^;5i;;; 
pear  by  affidavit  after  the  appeal  is  taken  to 
this  court  (Whiteside  v.  Haselton,  110  U.  S.  2%,  4  Sup. 
Ct.  1 ;  Cattle  Co.  v.  Needham,  137  U.  S.  632,  11  Sup. 
Ct.  208),  or  it  may  be  made  to  appear  in  such  other 
manner  as  shall  establish  it  to  the  satisfaction  of  the 
court.  A  stipulation  between  the  parties  as  to  the 
amount  is  not  controlling,  but  in  the  discretion  of  the 
court  it  may  be  regarded  in  a  particular  case,  and  with 
reference  to  the  other  facts  appearing  in  the  record,  as 
sufficient  proof  of  the  amount  in  controversy  to  sustain 
the  jurisdiction  of  this  court. 

The  bill  shows  here  an  agreement  entered  into  (as 
stated  in  the  agreement  itself)  for  the  purpose  of  main- 
taining reasonable  rates  to  be  received  by  each  company 
executing  the  agreement,  and  the  stipulation 
entered    into    between    the   parties    hereto  jKiiS-sHpIX- 
shows  that  the  daily  freight  charges  on  in-  {{JJ^i^**** '" 
terstate  shipments  collected  by  the  railway 
companies  at  points   where   they   compete    with   each 
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other  were,  at  the  time  of  the  making  of  the  agreement 
mentioned  in  the  pleadings  herein  and  have  been  since, 
more  than  $1,000.  This  agreement,  so  made,  the  gov- 
ernment alleges,  is  illegal,  as  being  in  restraint  of 
trade,  and  was  entered  into  between  the  companies  for 
the  purpose  of  enhancing  the  freight  rates.  The  com- 
panies, while  denying  the  illegalitj'  of  the  agreement  or 
its  purpose  to  be  other  than  to  maintain  reasonable  rates, 
yet  allege  that  without  some  such  agreement  the  com- 
petition between  them  for  traffic  would  be  so  severe  as 
to  cause  great  losses  to  each  defendant,  and  possibly 
ruin  the  companies  represented  in  the  agreement.  Such 
a  result,  it  is  claimed,  is  avoided  by  reason  of  the  agree- 
ment. Upon  the  existence,  therefore,  of  this  or  some 
similar  agreement  directly  depends  (as  is  alleged)  the 
prosperity,  if  not  the  life,  of  each  company.  It  must 
follow  that  an  amount  much  more  than  a  thousand  dol- 
lars is  involved  in  the  maintenance  of  the  agreement  or 
in  the  right  to  maintain  it  or  something  like  it.  These 
facts,  appearing  in  the  record  and  the  stipulation,  show 
that  the  right  involved  is  a  right  which  is  of  the  requi- 
site pecuniary  value.  A  reduction  of  the  rates  by  only 
the  fractional  part  of  1  per  centum  would,  in  the  aggre- 
gate, amount  to  over  a  thousand  dollars  in  a  very  few 
days.  This  is  sufficient  to  give  the  court  jurisdiction 
on  appeal.  South  Carolina  v.  Seymour,  153  U.  S.  353, 
357,  14  Sup.  Ct.  871.  There  is  directly  involved  in 
this  suit  the  validity  and  the  life  of  this  agreement,  or 
one  similar  to  it.  Out  of  this  agreement  directly 
springs  the  ability  as  well  as  the  right  to  maintain  these 
rates,  and  each  company  is  interested  in  maintaining 
the  validity  of  the  agreement  to  the  same  extent  as  all 
the  others.  As  against  the  agreement  the  government 
represents  the  interest  of  the  public,  and  thus  the  par- 
ties stand  opposed  to  each  other, — the  one  in  favor  of 
dissolving  and  the  other  of  maintaining  the  agreement. 
Unlike  the  case  of  Gibson  v.  Shufeldt,  122  U.  S.  27, 
7  Sup.  Ct.  1066,  and  the  cases  therein  cited  in  the  opin- 
ion of  the  court  delivered  by  Mr.  Justice  Gray,  the 
defendants  here  are  jointly  interested  in  the  question. 
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and  it  is  not  the  case  of  a  fund  amounting-  to  more  than 
the  requisite  sum  which  is  to  be  paid  to  different  par- 
ties in  sums  less  than  the  jurisdictional  amount. 

For  the  reasons  above  stated,  we  think  the  jurisdic- 
tional fact  in  regard  to  each  defendant  appears  plainly 
and  necessarily  from  the  record  and  the  stipulation, 
and  that  the  duty  is  thus  laid  upon  this  court  to  enter- 
tain the  appeal. 

Coming-  to  the  merits  of  the  suit,  there  are  two  im- 
portant questions  which  demand  our  examination.  They 
are,  first,  whether  the  above-cited  act  of  Cong-ress 
(called  herein  the  '*  Trust  Act  ")  applies  to  and  covers 
common  carriers  by  railroads ;  and,  if  so,  second,  does 
the  ag-reement  set  forth  in  the  bill  violate  any  provision 
of  that  act? 

As  to  the  first  question  : 

The  lang-uagfe  of  the  act  includes  every  contract,  com- 
bination in  the  form  of  trustor  otherwise,  or  conspiracy, 
in  restraint  of  trade  or  commerce  among-  the  several 
states  or  with  foreig-n  nations.  So  far  as  the  very 
terms  of  the  statute  g-o,  they  apply  to  any 
contract  of  the  nature  described.  A  con- "TjyJJ^J** ''-^^^ 
tract,  therefore,  that  is  in  restraint  of  trade  Atsoeituom. 
or  commerce  is,  by  the  strict  lang-uag-e  of  the 
act,  prohibited,  even  thoug-h  such  contract  is  entered 
into  between  competing-  common  carriers  by  railroad, 
and  only  for  the  purposes  of  thereby  affecting  traffic 
rates  for  the  transportation  of  persons  and  property. 
If  such  an  ag-reement  restrain  trade  or  commerce,  it  is 
prohibited  by  the  statute,  unless  it  can  be  said  that  an 
agreement,  no  matter  what  its  terms,  relating  only  to 
transportation,  cannot  restrain  trade  or  commerce.  We 
see  no  escape  from  the  conclusion  that,  if  any  agree- 
ment of  such  a  nature  does  restrain  it,  the  agreement  is 
condemned  by  this  act.  It  cannot  be  denied  that  those 
who  are  engaged  in  the  transportation  of  persons  or 
property  from  one  state  to  another  are  engaged  in  inter- 
state commerce,  and  it  would  seem  to  follow  that,  if 
such  persons  enter  into  agreements  between  themselves 
-in  regard  to  the  compensation  to  be  secured  from  the 
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owners  of  the  articles  transported,  such  agreement 
would  at  least  relate  to  the  business  of  commerce,  and 
might  more  or  less  restrain  it.  The  point  urg-ed  on 
the  defendants'  part  is  that  the  statute  was  not  really 
intended  to  reach  that  kind  of  an  agreement  relating' 
only  to  traflBc  rates  entered  into  by  competing  common 
carriers  by  railroad  ;  that  it  was  intended  to  reach  only 
those  who  were  engaged  in  the  manufacture  or  sale  of 
articles  of  commerce,  and  who  by  means  of  trusts, 
combinations,  and  conspiracies  were  engag-ed  in  affect- 
ing the  supply  or  the  price  or  the  place  of  manufacture 
of  such  articles.  The  terms  of  the  act  do  not  bear  out 
such  construction.  Railroad  companies  are  instruments 
of  commerce,  and  their  business  is  commerce  itself. 
State  Freight  Tax  Case,  15  Wall.  232,  275  ;  Teleg-raph 
Co.  V.  Texas,  105  U.  S.  4b0,  at  page  464.  An  act 
which  prohibits  the  making  of  every  contract,  etc.,  in 
restraint  of  trade  or  commerce  among  the  several  states, 
would  seem  to  cover  by  such  language  a  contract  be- 
tween competing-  railroads,  and  relating  to  traflBc  rates 
for  the  transportation  of  articles  of  commerce  betw^een 
the  states,  provided  such  contract  by  its  direct  effect 
produces  a  restraint  of  trade  or  commerce.  What 
amounts  to  a  restraint,  within  the  meaning  of  the  act  if 
thus  construed,  need  not  now  be  discussed. 

We  have  held  that  the  trust  act  did  not  apply  to  a 
company  engaged  in  one  state  in  the  refining  of  sugur 
under  the  circumstances  detailed  in  the  case  of  U.  S. 
V.  E.  C.  Knight  Co.,  156  U.  S.  1,  15  Sup.  Ct.  249, 
because  the  refining  of  sugar  under  those  circum- 
stances bore  no  distinct  relation  to  commerce  between 
the  states  or  with  foreign  nations.  To  exclude  agree- 
ments as  to  rates  by  competing  railroads  for  the  trans- 
portation of  articles  of  commerce  between  the  states 
would  leave  little  for  the  act  to  take  effect  upon. 

Nor  do  we  think  that,  because  the  sixth  section  does 
not  forfeit  the  property  of  the  railroad  company  when 
merely  engaged  in  the  transportation  of  property  owned 
under,  and  which  was  the  subject  of,  a  contract  or 
combination  mentioned  in  the  first  section ^  any  ground 
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is  shown  for  holding-  the  rest  of  the  act  inapplicable  to 
carriers  by  railroad.  It  is  not  perceived  why,  if  the 
rest  of  the  act  were  intended  to  apply  to  such  a  carrier, 
the  sixth  section  ought  necessarily  to  have  provided  for 
the  seizure  and  condemnation  of  the  locomotives  and 
cars  of  the  carrier  engfag-ed  in  the  transportation  be- 
tween the  states  of  those  articles  of  commerce  owned 
as  stated  in  that  sixth  section.  There  is  some  justice 
and  propriety  in  forfeiting"  those  articles,  but  we  see 
none  in  forfeiting  the  locomotives  or  cars  of  the  carrier 
simply  because  such  carrier  was  transporting- articles  as 
described  from  one  state  to  another,  even  though  the 
carrier  knew  that  they  had  been  manufactured  or  sold 
under  a  contract  or  combination  in  violation  of  the  act. 
In  the  case  of  a  simple  transportation  of  such  articles 
the  carrier  would  be  guilty  of  no  violation  of  any  of  the 
provisions  of  the  act.  Why,  therefore,  would  it  follow 
that  the  sixth  section  should  provide  for  the  forfeiture 
of  the  property  of  the  carrier  if  the  rest  of  the  act  were 
intended  to  apply  to  it  ?  To  subject  the  locomotives 
and  cars  to  forfeiture  under  such  circumstances  might 
also  cause  great  confusion  to  the  general  business  of 
the  carrier,  and  in  that  way  inflict  unmerited  punishment 
upon  the  innocent  owners  of  other  property  in  the  course 
of  transportation  in  the  same  cars  and  drawn  by  the  same 
locomotives.  If  the  company  itself  violates  the  act, 
the  penalties  are  sufficient  as  provided  for  therein. 

But  it  is  maintained  that  an  agreement  like  the  one  in 
question  on  the  part  of  the  railroad  companies  is  author- 
ized by  the  commerce  act,  which  is  a  special 
statute  applicable  only  to  railroads,  and  that  SmmrnVArt*** 
a  construction  of  the  trust  act  (which  is  a 
general  act)  so  as  to  include  within  its  provisions  the 
case  of  railroads  carries  with  it  the  repeal  by  implica- 
tion of  so  much  of  the  commerce  act  as  authorized  the 
agreement.     It  is  added  that  there  is  no  language  in 
the  trust  act  which  is  sufficiently  plain   to  indicate  a 
purpose  to  repeal  those  provisions  of  the  commerce  act 
which  permit  the  agreement ;  that  both  acts  may  stand, 
— the  special  or  commerce  act  as  relating  solely  to  rail- 
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roads  and  their  proper  regulation  and  manag-ement, 
while  the  later  and  g-eneral  act  will  apply  to  all  con- 
tracts of  the  nature  therein  described,  entered  into  by 
any  one  other  than  competingf  common  carriers  by  rail- 
road for  the  purpose  of  establishing^  rates  of  traffic  for 
transportation.  On  a  line  with  this  reasoning  it  is  said 
that,  if  congcress  had  intended  to  in  any  manner  affect 
the  railroad  carrier  as  gfoverned  by  the  commerce  act, 
it  would  have  amended  that  act  directly  and  in  terms, 
and  not  have  left  it  as  a  question  of  construction  to  be 
determined  whether  so  important  a  chang-e  in  the  com- 
merce statute  had  been  accomplished  by  the  passag-e  of 
the  statute  relating  to  trusts. 

The  fifst  answer  to  this  argument  is  that  in  our 
opinion  the  commerce  act  does  not  authorize  an  agree- 
ment of  this  nature.  It  may  not  in  terms  prohibit,  but 
it  is  far  from  conferring,  either  directly  or  by  implica- 
tion, any  authority  to  make  it.  If  the  agreement  be 
legal,  it  does  not  owe  its  validity  to  any  provision  of 
the  commerce  act ;  and,  if  illegal,  it  is  not  made  so  by 
that  act.  The  fifth  section  prohibits  what  is  termed 
**pooHng,"  but  there  is  no  express  provision  in  the  act 
prohibiting  the  maintenance  of  traffic  rates  among  com- 
peting roads  by  making  such  an  agreement  as  this,  nor 
is  there  any  provision  which  permits  it.  Prior  to  the 
passage  of  the  act  the  companies  had  sometimes  endeav- 
ored to  regulate  competition  and  to  maintain  rates  by 
pooling  arrangements,  and  in  the  act  that  kind  of  an 
arrangement  was  forbidden.  After  its  passage  other 
devices  were  resorted  to  for  the  purpose  of  curbing 
competition  and  maintaining  rates.  The  general  na- 
ture of  a  contract  like  the  one  before  us  is  not  mentioned 
in  or  provided  for  by  the  act.  The  provisions  of  that 
act  look  to  the  prevention  of  discrimination  ;  to  the  fur- 
nishing of  equal  facilities  for  the  interchange  of  traffic, 
to  the  rate  of  compensation  for  what  is  termed  the 
*'long  and  the  short  haul";  to  the  attainment  of  a  con- 
tinuous passage  from  the  point  of  shipment  to  the  point 
of  destination,  at  a  known  and  published  schedule,  and, 
in  the  language  of  counsel  for  defendants,  **  without 
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reference  to  the  location  of  those  points  or  the  lines 
over  which  it  is  necessary  .for  the  traffic  to  pass'';  to 
procuring"  uniformity  of  rates  charg-ed  by  each  com- 
pany to  its  patrons ;  and  to  other  objects  of  a  similar 
nature.  The  act  was  not  directed  to  the  securing-  of 
uniformity  of  rates  to  be  charg^ed  by  competing  compa- 
nies, nor  was  there  any  provision  therein  as  to  a  maxi- 
mum or  minimum  of  rates.  Competing  and  noncon- 
necting  roads  are  not  authorized  by  this  statute  to  make 
an  agreement  like  this  one. 

As  the  commerce  act  does  not  authorize  this  agree- 
ment, argument  against  a  repeal  by  implication  of  the 
provisions  of  the  act  which  it  is  alleged  grant  such  au- 
thority becomes  ineffective.  There  is  no  repeal  in  the 
case,  and  both  statutes  may  stand,  as  neither  is  incon- 
sistent with  the  other. 

It  is  plain,  also,  that  an  amendment  of  the  commerce 
act  would  pot  be  an  appropriate  method  of  enacting-  the 
leffislation  contained  in  the  trust  act,  for  the  reason  that 
the  latter  act  includes  other  subjects  in  addition  to  the 
contracts  of  or  combinations  among-  railroads,  and  is 
addressed  to  the  prohibition  of  other  contracts  besides 
those  relating  to  transportation.  The  omission,  there- 
fore, to  amend  the  commerce  act,  furnishes  no  reason 
for  claiming  that  the  later  statute  does  not  apply  to 
railroad  transportation.  Although  the  commerce  stat- 
ute may  be  described  as  a  general  code  for  the  regulation 
and  government  of  railroads  upon  the  subjects  treated 
of  therein,  it  cannot  be  contended  that  it  furnishes  a 
complete  and  perfect  set  of  rules  and  regulations  which 
are  to  govern  them  in  all  cases,  and  that  any  subsequent 
act  in  relation  to  them  must,  when  passed,  in  effect 
amend  or  repeal  some  provision  of  that  statute.  The 
statute  does  not  cover  all  cases  concerning  transporta- 
tion by  railroad  and  all  contracts  relating  thereto.  It 
does  not  purport  to  cover  such  an  extensive  field. 

The  existence  of  agreements  similar  to  this  one  may 
have  been  known  to  congress  at  the  time  it  passed  the 
commerce  act,  although  we  are  not  aware,  from  the 
record,  that  an  agreement  of  this  kind  had  ever  beea 
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made  and  publicly  known  prior  to  the  passage  of  the 
commerce  act.  Yet,  if  it  had  been  known  to  congress, 
its  omission  to  prohibit  it  at  that  time,  while  prohibit- 
ing the  pooling  arrangements,  is  no  reason  for  assuming 
that  when  passing  the  trust  act  it  meant  to  except  all 
contracts  of  railroad  companies  in  regard  to  traffic  rates 
from  the  operation  of  such  act.  Congress,  for  its  own 
reasons,  even  if  aware  of  the  existence  of  such  agree- 
ments, did  not  see  fit,  when  it  passed  the  commerce 
act,  to  prohibit  them  with  regard  to  railroad  companies 
alone,  and  the  act  was  not  an  appropriate  place  for 
general  legislation  on  the  subject.  And  at  that  time, 
and  for  several  years  thereafter,  congress  did  not' think 
proper  to  legislate  upon  the  subject  at  all.  Finally  it 
passed  this  trust  act,  and  in  our  opinion  no  obstacle  to 
its  application  to  contracts  relating  to  transportation  by. 
railroads  is  to  be  found  in  the  fact  that  the  commerce 
act  had  been  passed  several  years  before,  in  which  the 
entering  into  such  agreements  was  not  in  terms  pro- 
hibited. 

It  is  also  urged  that  the  debates  in  congress  show 
beyond  a  doubt  that  the  act  as  passed  does  not  include 
railroads.  Counsel  for  the  defendants  refer  in  consid- 
erable detail  to  its  history  from  the  time  of  its  intro- 
duction in  the  senate  to  its  final  passage.  As  the  act 
originally  passed  the  senate,  the  first  section  was  in 
substance  as  it  stands  at  present  in  the  statute.  On 
its  receipt  by  the  house  that  body  proposed  an  amend- 
ment by  which  it  was,  in  terms,  made  unlawful  to 
enter  into  any  contract  for  the  purpose  of  preventing 
competition  in  the  transportation  of  persons  or  property. 
As  thus  amended  the  bill  went  back  to  the  senate, 
which  itself  amended  th«  amendment  by  making  the 
act  apply  to  any  such  contract  as  tended  to  raise  prices 
for  transportation  above  what  was  just  and  reasonable. 
This  amendment  by  the  senate  of  the  amendment  pro- 
posed by  the  house  was  disagreed  to  by  that  body. 
The  amendments  were  then  considered  by  conference 
committees,  and  thefirst  conference  committee  reported 
to  each  house  in  favor  of  the  amendment  of  the  senate. 
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This  report  was  dis^agreed  to,,  and  another  committee 
appointed,  which  agreed  to  strike  out  both  amendments 
and  leave  the  bill  as  it  stood  when  it  first  passed  the 
senate  ;  and  that  report  was  finally  adopted,  and  the 
bill  thus  passed. 

Looking-  at  the  debates  during  the  various  times 
when  the  bill  was  before  the  senate  and  the  house, 
both  on  its  original  passage  by  the  senate  and  upon  the 
report  from  the  conference  committees,  it  is  seen  that 
various  views  were  declared  in  regard  to  the  legal 
import  of  the  act.  Some  of  the  members  of  the  house 
wanted  it  placed  beyond  doubt  or  cavil  that  contracts 
in  relation  to  the  transportation  of  persons  and  property 
were  included  in  the  bill.  Some  thought  the  amend- 
ment unnecessary,  as  the  language  of  the  act  already 
covered  it ;  and  some  refused  to  vote  for  the  amend- 
ment, or  for  the  bill  if  the  amendments  were  adopted, 
on  the  ground  that  it  would  then  interfere  with  the 
interstate  commerce  act  and  tend  to  create  confusion  as 
to  the  meaning  of  each  act.  Senator  Hoar  Cwho  was  a 
member  of  the  first  committee  of  conference  from  the 
•senate),  when  reporting  the  result  arrived  at  by  the 
judiciary  committee  recommending  the  adoption  of  the 
house  amendment,  said  :  "The  other  clause  of  the 
house  amendment  is  that  contracts  or  agreements 
entered  into  for  the  purpose  of  preventing  competition 
in  the  transportation  of  persons  or  property  from  one 
state  or  territory  into  another  shall  be  deemed  unlaw- 
ful. That  the  committee  recommend  shall  be  concurred 
in.  We  suppose  that  it  is  already  covered  by  the  bill 
as  it  stands ;  that  is,  that  transportation  is  as  much 
trade  or  commerce  among  the  several  states  as  the  sale 
of  goods  in  one  state  to  be  delivered  in  another,  and, 
therefore,  that  it  is  covered  already  by  the  bill  as  it 
stands.  But  there  is  no  harm  in  agreeing  in  an  amend- 
ment which  expressly  describes  it,  and  an  objection  to 
the  amendment  might  be  construed  as  if  the  senate  did 
not  mean  to  include  it ;  so  we  let  it  stand." 

Looking  simply  at  the  history  of  the  bill  from  the 
time  it  was  introduced  in  the  senate  until  it  was  finally 
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passed,  it  would  be  impossible  to  say  what  were  the- 
views  of  a  majority  of  the  members  of  each  house  in. 
relation  to  the  meaning*  of  the  act.     It  cannot  be  said 
that  a  majority  of  both  houses  did  not  agree  with  Sena- 
tor Hoar  in  his  views  as  to  the  construction  to  be  g'iven 
to  the  act  as  it  passed  the  senate.     All  that  can  be 
determined  from  the  debates  and  reports  is  that  various- 
members  had  various  views,  and  we  are  left  to  deter- 
mine the  meaning-  of  this  act,   as   we   determine   the 
meaning-  of  other  acts,  from  the  language  used  therein. 
There  is,  too,  a  general  acquiescence  in  the  doctrine 
that  debates  in  congress  are  not  appropriate 
8t*tut««--ProMr    sources  of  information  from  which  to  dis- 

ledinm  of  Inter-  ,^  .  r     i  i        <■  r 

prctatiM.  cover    the  meaning  or    the  language  of   a. 

statute  passed  by  that  body.  U.  S.  v.  Union 
Pac.  R.  Co.,  91  U.  S.  72,  at  page  79;  Aldridge  v. 
Williams,  3  How.  9-24,  Taney,  C.  J.;  Mitchell,  v. 
Manufacturing  Co.,  2  Story,  648,  at  page  653,  Fed. 
Cas.  No.  9,662;  Reg.  v.  Hertford  College,  3  Q.  B. 
Div.  693,  at  page  707. 

The  reason  is  that  it  is  impossible  to  determine  with 
certainty  what  construction  was  put  upon  an  act  by  the 
members  of  a  legislative  body  that  passed  it  by  resort- 
ing to  the  speeches  of  individual  members  thereof. 
Those  who  did  not  speak  may  not  have  agreed  with 
those  who  did,  and  those  who  spoke  might  differ  from 
each  other  ;  the  result  being  that  the  only  proper  way 
to  construe  a  legislative  act  is  from  the  language  used 
in  the  act,  and,  upon  occasion,  by  a  resort  to  the  history 
of  the  times  when  it  was  passed.  Cases  cited  supra. 
If  such  resort  be  had,  we  are  still  upable  to  see  that 
the  railroads  were  not  intended  to  be  included  in  this, 
legislation. 

It  is  said  that  congress  had  very  different  matters  in 
view,  and  very  different  objects  to  accomplish,  in  the- 
passage  of  the  act  in  question  ;  that  a  number  of  com- 
binations, in  the  form  of  trusts.and  conspiracies  in  re- 
straint of  trade,  were  to  be  found  throughout  the 
country  ;  and  that  it  was  impossible  for  the  state  gov- 
ernments to  successfully  cope  with,  them,  because  of' 


Am.  &  Eng.  FREIGHT  ASSOCIATIONS.  417 

R.  Gas. 

United  States  v,  Trans-Missouri  Freight  Ass*n. 

their  commercial  character,  and  of  their  business  exten- 
sion throug-h  the  diflFerent  states  of  the  Union.  Among" 
these  trusts,  it  was  said  in  cong'ress,  were  the  Beef 
Trust,  the  Standard  Oil  Trust,  the  Steel  Trust,  the 
Barbed  Wire  Fence  Trust,  the  Sugar  Trust,  the  Cord- 
agre  Trust,  the  Cotton-Seed  Oil  Trust,  the  Whisky 
Trust,  and  many  others ;  and  these  trusts,  it  was 
stated,  had  assumed  an  importance  and  had  acquired  a 
power  which  were  dangerous  to  the  whole  country,  and 
that  their  existence  was  directly  antag-onistic  to  its 
peace  and  prosperity.  To  combinations  and  conspira- 
cies of  this  kind  it  is  contended  that  the  act  in  question 
was  directed,  and  not  to  the  combinations  of  competing* 
railroads  to  keep  up  their  prices  to  a  reasonable  sum 
for  the  transportation  of  persons  and  property.  It  is 
true  that  many  and  various  trusts  were  in  existence  at 
the  time  of  the  passag'e  of  the  act,  and  it  was  probably 
soug'ht  to  cover  them  by  the  provisions  of  the  act. 
Many  of  them  had  rendered  themselves  offensive  by 
the  manner  in  which  they  exercised  the  g-reat  power 
that  combined  capital  g-ave  them.  But  a  further  inves- 
tigation of  "the  history  of  the  times"  shows  also  that 
those  trusts  were  not  the  only  associations  controlling- 
a  g-reat  combination  of  capital  which  had  caused  com- 
plaint at  the  manner  in  which  their  business  was  con- 
ducted. There  were  many  and  loud  complaints  from 
some  portions  of  the  public  regarding*  the  railroads, 
and  the  prices  they  were  charging*  for  the  service  they 
rendered,  and  it  was  alleged  that  the  prices  for  the 
transportation  of  persons  and  articles  of  commerce 
were  unduly  and  improperly  enhanced  by  combinations 
among*  the  different  roads.  Whether  these  complaints 
were  well  or  ill  founded  we  do  not  presume  at  this 
time,  and  under  these  circumstances,  to  determine  or  to 
discuss.  It  is  simply  for  the  purpose  of  answering  the 
statement  that  it  was  only  to  trusts  of  the  nature  above 
set  forth  that  this  legislation  was  directed,  that  the 
subject  of  the  opinions  of  the  people  in  regard  to  the 
actions  of  the  railroad  companies  in  this  particular  is 
referred  to.     A  reference  to  this  history  of  the  times 
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does  not,  as  we  think,  furnish  us  with  any  strong 
reason  for  believing-  that  it  was  only  trusts  that  were 
in  the  minds  of  the  members  of  congress,  and  that 
railroads  and  their  manner  of  doing  business  were 
wholly  excluded  therefrom. 

Our  attention  is  also  called  to  one  of  the  rules  for  the 
construction  of  statutes  which  has  been  approved  by 
this  court, — that,  while  it  is  the  duty  of  courts  to  ascer- 
tain the  meaning  of  the  legislature  from  the  words  used 
in  the  statute  and  the  subject-matter  to  which  it  relates, 
there  is  an  equal  duty  to  restrict  the  meaning  of  gene- 
ral words  whenever  it  is  found  necessary  to  do  so  in 
order  to  carry  out  the  legislative  intent.  Brewer  v. 
Blougher,  14  Pet.  178,  198 ;  Petri  v.  Bank,  142  U.  S. 
644,  650,  12  Sup.  Ct.  325 ;  McKee  v.  U.  S.,  164  U.  S. 
287,  17  Sup.  Ct.  92.  It  is  therefore  urged  that  if,  by  a 
strict  construction  of  the  language  of  this  statute,  it 
may  be  made  to  include  railroads,  yet  it  is  evident  from 
other  considerations  now  to  be  mentioned  that  the  real 
meaning  of  the  legislature  would  not  include  them,  and 
thej^  must  for  that  reason  be  excluded.  It  is  said  that 
this  meaning  is  plainly  to  be  inferred  because  of  funda- 
mental differences,  both  in  an  economic  way  and  before 
the  law,  between  trade  and  manufacture,  on  the  one 
hand,  and  railroad  transportation,  on  the  other.  Among 
these  differences  are  the  public  character  of  railroad 
business,  and,  as  a  result,  the  peculiar  power  of  con- 
trol and  regulation  possessed  by  the  state  over  railroad 
companies.  The  trader  or  manufacturer,  on  the  other 
hand,  carries  on  an  entirely  private  business,  and  can 
sell  to  whom  he  pleases  ;  he  may  charge  diflFerent  prices 
for  the  same  article  to  different  individuals  ;  he  may 
charge  as  much  as  he  can  get  for  the  article  in  which 
he  deals,  whether  the  price  be  reasonable  or  unreason- 
able ;  he  may  make  such  discrimination  in  liis  business 
as  he  chooses,  and  he  may  cease  to  do  any  business 
whenever  his  choice  lies  in  that  direction  ;  while,  on 
the  contrary,  a  railroad  company  must  transport  all 
persons  and  property  that  come  to  it,  and  it  must  do  so 
at  the  same  price  for  the  same  service,  and  the  price 
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must  be  reasonable,  and  it  cannot  at  its  will  discontinue 
its  business.  It  is  also  urg-ed  that  there  are  evils  aris- 
ing* from  unrestricted  competition  in  reg^ard  to  railroads 
which  do  not  exist  in  regard  to  any  other  kind  of  prop- 
erty ;  that  it  is  so  admitted  by  the  latest  and  best 
writers  on  the  subject,  and  that  practical  experience  of 
the  results  of  unrestricted  competition  among-  railroads 
tends  directly  to  the  same  view ;  that  the  difference 
between  railroad  property,  on  the  one  hand,  and  all 
other  kinds  of  property,  on  the  other  hand,  is  so  plain 
that  entirely  different  economic  results  follow  from  un- 
restricted competition  among*  railroads  from  those  which 
obtain  in  regard  to  all  other  kinds  of  business.  It  is 
also  said  that  the  contemporaneous  industrial  history  of 
the  country,  the  leg'al  situation  in  regard  to  railroad 
properties  at  the  time  of  the  enactment  of  this  statute,  its 
leg"islative  history,  the  ancient  and  constantly  main- 
tained different  legal  effect  and  policy  regarding  rail- 
way transportation  and  ordinary  trade  and  manufacture, 
together  with  a  just  regard  for  interests  of  such  enor- 
mous magnitude  as  are  represented  by  the  railroads  of 
the  country,  all  tend  to  show  that  congress,  in  passing 
the  anti-trust  act,  never  could  have  contemplated  the 
inclusion  of  railroads  within  its  provisions.  It  is  there- 
fore claimed  to  be  the  duty  of  the  court,  in  carrying  out 
the  rule  of  statutory  construction  above  stated,  to 
restrict  the  meaning  of  these  general  words  of  the 
statute  which  would  include  railroads,  because,  from 
the  considerations  above  mentioned,  it  is  plain  that 
congress  never  intended  that  railroads  should  be  in- 
cluded. 

Many  of  the  foregoing  assertions  may  be  well  founded, 
while  at  the  same  time  the  correctness  of  the  conclusions 
sought  to  be  drawn  therefrom  need  not  be  conceded. 
The  points  of  difference  between  the  railroad  and  other 
corporations  are  many  and  great.  It  cannot  be  disputed 
that  a  railroad  is  a  public  corporation,  and  its  business 
pertains  to  and  greatly  affects  the  public,  and  that  it  is 
of  a  public  nature.  The  company  may  not  charge  un- 
reasonable prices  for  transportation,  nor  can  it  make 


420  FREIGHT  ASSOCIATIONS.  Vol.  VU 

(N.  s.) 

United  States  v,  Trans-Missouri  Freight  Ass*n. 

unjust  discriminations,  nor  select  its  patrons,  nor  go 
out  of  business  when  it  chooses,  while  a  mere  trading* 
or  manufacturing"  company  may  do  all  these  thing-s. 
But  the  very  fact  of  the  public  character  of  a  railroad 
would  itself  seem  to  call  for  special  care  by  the  leg'isla- 
ture  in  reg'ard  to  its  conduct,  so  that  its  business  should 
be  carried  on  with  as  much  reference  to  the  proper  and 
fair  interests  of  the  public  as  possible.  While  the 
points  of  difference  just  mentioned  and  others  do 
exist  between  the  two  classes  of  corporations,  it 
must  be  remembered  they  have  also  some  points  of 
resemblance.  Trading-,  manufacturing-,  and  railroad 
corporations  are  all  engag'ed  in  the  transaction  of 
business  w-ith  reg'ard  to  articles  of  trade  and  com- 
merce, each  in  its  special  sphere, — either  in  manu- 
facturing* or  trading-  in  commodities,  or  in  their 
transportation  by  rail.  A  contract  among  those  en- 
g*aged  in  the  latter  business,  by  which  the  prices  for 
the  transportation  of  commodities  traded  in  or  manu- 
factured by  the  others  is  greatly  enhanced  from  what 
it  otherwise  would  be  if  free  competition  were  the  rule, 
affects,  and  to  a  certain  extent  restricts,  trade  and  com- 
merce, and  affects  the  price  of  the  commodity.  Of  this 
there  can  be  no  question.  Manufacturing  or  trading 
companies  may  also  affect  prices  by  joining  together  in 
forming  a  trust  or  other  combination,  and  by  making 
agreements  in  restraint  of  trade  and  commerce,  which, 
when  carried  out,  affect  the  interests  of  the  public. 
Why  should  not  a  railroad  company  be  included  in  gen- 
eral legislation  aimed  at  the  prevention  of  that  kind  of 
agreement  made  in  restraint  of  trade,  which  may  exist 
in  all  companies,  w^hich  is  substantially  of  the  same 
nature  wherever  found,  and  which  tends  very  much  to- 
wards the  same  results  whether  put  in  practice  by  a 
trading  and  manufacturing  or  by  a  railroad  company  ? 
It  is  true  the  results  of  trusts,  or  combinations  of  that 
nature,  may  be  different  in  different  kinds  of  corpora- 
tions, and  yet  they  all  have  an  essential  similarity,  and 
have  been  induced  by  motives  of  individual  or  corporate 
aggrandizement  as  against  the  public  interest.     In  bus- 
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iness  or  trading-  combinations  they  may  even  tempor- 
arily, or  perhaps  permanently,  reduce  the  price  of  the 
article  traded  in  or  manufactured,  by  reducing*  the  ex- 
pense inseparable  from  the  running  of  many  different 
companies  for  the  same  purpose.  Trade  or  commerce 
under  those  circumstances  may  nevertheless  be  badly 
and  unfortunately  restrained  by  driving"  out  of  business 
the  small  dealers  and  worthy  men  whose  lives  have 
been  spent  therein,  and  who  might  be  unable  to  read- 
just themselves  to  their  altered  surrounding's.  Mere 
reduction  in  the  price  of  the  commodity  dealt  in  might 
be  dearly  paid  for  by  the  ruin  of  such  a  class  and  the 
absorption  of  control  over  one  commoditj'  by  an  all- 
powerful  combination  of  capital.  In  any  great  and  ex- 
tended change  in  the  manner  or  method  of  doing  busi- 
ness it  seems  to  be  an  inevitable  necessity  that  distress, 
and,  perhaps,  ruin,  shall  be  its  accompaniment,  in  re- 
gard to  some  of  those  who  were  engaged  in  the  old 
methods.  A  change  from  stage  coaches  and  canal  boats 
to  railroads  threw  at  once  a  large  number  of  men  out  of 
employment.  Changes  from  hand  labor  to  that  of  ma- 
chinery, and  from  operating  machinery  by  hand  to  the 
application  of  steam  for  such  purpose,  leave  behind 
them,  for  the  time,  a  number  of  men  who  must  seek 
other  avenues  of  livelihood.  These  are  misfortunes 
which  seem  to  be  the  necessary  accompaniment  of  all 
^reat  industrial  changes.  It  takes  time  to  effect  a  read- 
justment of  industrial  life  so  that  those  who  are  thrown 
out  of  their  old  employment  by  reason  of  such  changes 
as  we  have  spoken  of  may  find  opportunities  for  labor 
in  other  departments  than  those  to  which  they  have 
been  accustomed.  It  is  a  misfortune,  but  yet  in  such 
cases  it  seems  to  be  the  inevitable  accompaniment  of 
change  and  improvement. 

It  is  wholly  different,  however,  when  such  changes 
are  effected  by  combinations  of  capital  whose  purpose 
in  combining  is  to  control  the  production  or  manufac- 
ture of  any  particular  article  in  the  market,  and  by  such 
control  dictate  the  price  at  which  the  article  shall  be 
sold  ;  the  effect  being  to  drive  out  of  business  all  the 
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small  dealers  in  the  commodity,  and  to  render  the  pub- 
lic subject  to  the  decision  of  the  combination  as  to  what 
price  shall  be  paid  for  the  article.  In  this  light,  it  is 
not  material  that  the  price  of  an  article  may  be  lowered. 
It  is  in  the  power  of  the  combination  to  raise  it,  and  the 
result  in  any  event  is  unfortunate  for  the  country,  by 
depriving"  it  of  the  services  of  a  large  number  of  small 
but  independent  dealers,  who  were  familiar  with  the 
business,  and  who  had  spent  their  lives  in  it,  and  who 
supported  themselves  and  their  families  from  the  small 
profits  realized  therein.  Whether  they  be  able  to  find 
other  avenues  to  earn  their  livelihood  is  not  so  material, 
because  it  is  not  for  the  real  prosperity  of  any  country 
that  such  changes  should  occur  which  result  in  trans- 
ferring an  independent  business  man,  the  head  of  his 
establishment,  small  though  it  might  be,  into  a  mere 
servant  or  agent  of  a  corporation  for  selling  the  com- 
modities which  he  ohce  manufactured  or  dealt  in  ;  hav- 
ing no  voice  in  shaping  the  business  policy  of  the  com- 
pany, and  bound  to  obey  orders  issued  by  others.  Nor 
is  it  for  the  substantial  interests  of  the  country  that  any 
one  commodity  should  be  within  the  sole  power  and 
subject  to  the  sole  will  of  one  powerful  combination  of 
capital.  Congress  has,  so  far  as  its  jurisdiction  extends, 
prohibited  all  contracts  or  combinations  in  the  form  of 
trusts  entered  into  for  the  purpose  of  restraining  trade 
and  commerce.  The  resultij  naturally  flowing  from  a 
contract  or  combination  in  restraint  of  trade  or  com- 
merce, when  entered  into  by  a  manufacturing  or  trad- 
ing company  such  as  above  stated,  while  differing  some- 
what from  those  which  may  follow  a  contract  to  keep 
up  transportation  rates  by  railroads,  are  nevertheless 
of  the  same  nature  and  kind,  and  the  contracts  them- 
selves do  not  so  far  differ  in  their  nature  that  they  may 
not  all  be  treated  alike  and  be  condemned  in  common. 
It  is  entirely  appropriate  generally  to  subject  corpora- 
tions or  persons  engaged  in  trading  or  manufacturing 
to  different  rules  from  those  applicable  to  railroads  in 
their  transportation  business,  but  when  the  evil  to  be 
remedied  is  similar  in  both  kinds  of  corporations,  such 
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as  contracts  which  are  unquestionably  in  restraint  of 
trade,  we  see  no  reason  why  similar  rules  should  not 
be  promulgfated  in  regard  to  both,  and  both  be  covered 
in  the  same  statute  by  general  language  suf- 
ficiently broad  to  include  them  both.     We  ..^ , .  „,  .  „ 
see  nothing,  either  in  contemporaneous  his- ciWiity  t*  Eaiiwiyg. 
tory,  in  the  legal  situation  at  the  time  of  the 
passage  of  the  statute,  in  its  legislative  history,  or  in 
any  general  difference  in  the  nature  or  kind  of  these 
trading  or  manufacturing  companies  from  railroad  com- 
panies, which  would  lead  us  to  the  conclusion  that  it 
cannot  be  supposed  the   legislature,  in  prohibiting  the 
making  of  contracts  in  restraint  of  trade,  intended  to 
include  railroads  within  the  purview  of  that  act. 

Neither  is  the  statute,  in  our  judgment,  so  uncertain 
in  its  meaning,  or  its  language  so  vague,  that  it  ought 
not  to  be  held  applicable  to  railroads.  It  prohibits 
contfacts,  combinations,  etc.,  in  restraint  of  trade  or 
commerce.  Transporting  commodities  is  commerce, 
and,  if  from  one  state  to  or  through  another,  it  is  inter- 
state commerce.  To  be  reached  by  the  federal  statute, 
it  must  be  commerce  among  the  several  states  or  with 
foreign  nations.  When  the  act  prohibits  contracts  in 
restraint  of  trade  or  commerce,  the  plain  meaning  of 
the  language  used  includes  contracts  which  relate  to 
either  or  both  subjects.  Both  trade  and  commerce  are 
included,  so  long  as  each  relates  to  that  which  is  inter- 
state or  foreign .  Transportation  of  commodities  among 
the  several  states  or  with  foreign  nations  falls  within 
the  description  of  the  words  of  the  statute  with  regard 
to  that  subject,  and  there  is  also  included  in  that  lan- 
guage that  kind  of  trade  in  commodities  among  the  states 
or  with  foreign  nations  which  is  not  confined  to  their 
mere  transportation.  It  includes  their  purchase  and 
sale.  Precisely  at  what  point  in  the  course  of  the 
trade  in  or  manufacture  of  commodities  the  statute  may 
have  effect  upon  them,  or  upon  contracts  relating  to 
them,  may  be  somewhat  difficult  to  determine,  but 
interstate  transportation  presents  no  difficulties.  In 
U.  S.  V.  E.  C.  Knight  Co.,   156  U.  S.  1,  15  Sup.  Ct. 
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249,  heretofore  cited,  it  was  in  substance  held,  reitera- 
ting the  language  of  Mr.  Justice  Lamar  in  Kidd  v. 
Pearson,  128  U.  S.  1,  9  Slip.  Ct.  6,  that  the  intent  to 
manufacture  or  export  a  manufactured  article  to  foreign 
nations,  or  to  send  it  to  another  state,  did  not  determine 
the  time  when  the  article  or  product  pasi^ed  from  the 
control  of  the  state  and  belonged  to  commerce.  The 
difficulty  in  determining  that  question,  however,  is  no 
reason  for  denying  effect  to  language  which,  by  its 
terms,  plainly  includes  the  transportation  of  commodi- 
ties among  the  several  states  or  with  foreign  nations, 
and  which  may  also  be  the  subject  of  contracts  or  com- 
bination in  restraint  of  such  commerce.  The  difficulty 
of  the  subject,  so  far  as  the  trade  in  or  the  manufacture 
of  commodities  is  concerned,  arises  from  the  limited 
control  which  congress  has  over  the  matter  of  trade  or 
manufacture.  It  was  said  by  Mr.  Justice  Lamar  in 
Kidd  V,  Pearson,  supra :  "If  it  be  held  that  the  term 
'commerce'  includes  the  regulation  of  all  such  manu- 
factures as  are  intended  to  be  the  subject  of  commercial 
transactions  in  the  future,  it  is  impossible  to  deny  that 
it  would  also  include  the  productive  industries  that 
contemplate  the  same  thing.  The  result  would  be  that 
congress  would  be  invested,  to  the  exclusion  of  the 
states,  with  the  power  to  regulate,  not  only  manufac- 
tures, but  also  agriculture,  horticulture,  stock  raising, 
domestic  fisheries,  and  mining, — in  short,  every  branch 
of  human  industry." 

In  the  Knight  Company  Case,  sttpray  it  was  said 
that  this  statute  applied  to  monopolies  in  restraint  of 
interstate  or  international  trade  or  commerce,  and  not 
to  monopolies  in  manufacture  even  of  a  necessary  of 
life.  It  is  readily  seen  from  these  cases  that,  if  the  act 
does  not  apply  to  the  transportation  of  commodities  by 
railroads  from  one  state  to  another  or  to  foreign  nations, 
its  application  is  so  greatly  limited  that  the  whole  act 
might  as  well  be  held  inoperative. 

Still  another  ground  for  holding  the  act  inapplicable 
is  urged,  and  that  is  that  the  language  covers  only 
contracts  or  combinations  like  trusts,  or  those  which, 
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while   not  exactly  trusts,  are  otherwise  of  the  same 
form  or  nature.     This  is  clearly  not  so. 

While  the  statute  prohibits  all  combinations  in  the 
form  of  trusts  or  otherwise,  the  limitation  is  not  con- 
fined to  that  form  alone.  All  combinations  which  are 
in  restraint  of  trade  or  commerce  are  prohibited, 
whether  in  the  form  of  trusts  or  in  any  other  form 
whatever. 

We  think,  after  a  careful  examination,  that  the  stat- 
ute covers,  and  was  intended  to  cover,  common  carriers 
by  railroad. 

Second.  The  next  question  to  be  discussed  is  as  to 
what  is  the  true  construction  of  the  statute,  assuming- 
that  it  applies  to  common  carriers  by  railroad.  What 
is  the  meaning"  of  the  lang-uage  as  used  in  the  statute, 
that  '*every  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy  in  restraint  of  trade  or 
commerce  among*  the  several  states  or  with  foreig*n  na- 
tions, is  hereby  declared  to  be  illegal"?  It  is  confined 
to  a  contract  or  combination  which  is  only  in  unreason- 
able restraint  of  trade  or  commerce,  or  does  it  include 
— what  the  lang-uagfe  of  the  act  plainlj'  and  in  terms 
•covers — all  contracts  of  that  nature  ? 

We  are  asked  to  regard  the  title  of  this  act  as  indic- 
ative of  its  purpose  to  include  only  those  contracts 
which  were  unlawful  at  common  law,  but 
which  require  the  sanction  of  a  federal  ISISito^TriVe! 
statute  in  order  to  be  dealt  with  in  a  federal 
court.  It  is  said  that  when  terms  which  are  known  to 
the  common  law  are  used  in  a  federal  statute,  those 
terms  are  to  be  given  the  same  meaning*  that  they  re- 
ceived at  common  law  ;  and  that,  when  the  lang"uag*e  of 
the  title  is  "to  protect  trade  and  commerce  ag-ainst  un- 
lawful restraints  and  monopolies,"  it  means  those  re- 
straints and  monopolies  which  the  common  law  re- 
.•garded  as  unlawful,  and  which  were  to  be  prohibited 
'by  the  federal  statute.  We  are  of  opinion  that  the  lan- 
:g"*i2Lge  used  in  the  title  refers  to  and  includes,  and  was 
intended  to  include,  those  restraints  and  monopolies 
V^hich  are  made  unlawful  in  the  body  of  the  statute. 
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It  is  to  the  statute  itself  that  resort  must  be  had  to 
learn  the  meaning"  thereof,  though  a  resort  to  the  title 
here  creates  no  doubt  about  the  meaning-  of,  and  does 
not  alter  the  plain  languagfe  contained  in,  its  text. 

It  is  now  with  much  amplification  of  arg-ument  urg'ed 
that  the  statute,  in  declaring*  illegal  every  combination 
in  the  form  of  trust  or  otherwise,  or  conspiracy  in  re- 
straint of  trade  or  commerce,  does  not  mean  what  the- 
lang-uag-e  used  therein  plainly  imports,  but  that  it  only 
means  to  declare  illegal  any  such  contract  which  is  in 
unreasonable,  restraint  of  trade,  while  leaving*  all  others, 
unaffected  by  the  provisions  of  the  act  ;  that  the  com- 
mon-law meaning"  of  the  term  '^contract  in  restraint  of 
trade"  includes  only  such  contracts  as  are  in  unreason- 
able restraint  of  trade  ;  and  when  that  term  is  used  in. 
the  federal  statute  it  is  not  intended  to  include  all  con- 
tracts in  restraint  of  trade,  but  only  those  which  are 
in  unreasonable  restraint  thereof. 

The  term  is  not  of  such  limited  sig^nification.  Con- 
tracts in  restraint  of  trade  have  been  known  and  spoken 
of  for  hundreds  of  years,  both  in  Eng^land  and  in  this. 
country,  and  the  term  includes  all  kinds  of  those  con- 
tracts which  in  fact  restrain  or  may  restrain  trade. 
Some  of  such  contracts  have  been  held  void  and  unen- 
forceable in  the  courts  by  reason  of  their  restraint 
being-  unreasonable,  while  others  have  been  held  valid 
because  they  were  not  of  that  nature.  A  contract  may 
be  in  restraint  of  trade,  and  still  be  \'ulid  at  common 
law.  Althoug-h  valid,  it  is  nevertheless  a  contract  in 
restraint  of  trade,  and  would  be  so  described  either  at 
common  law  or  elsewhere.  By  the  simple  use  of  the 
term  * 'contract  in  restraint  of  trade,"  all  contracts  of 
that  nature,  whether  valid  or  otherwise,  would  be  in- 
cluded, and  not  alone  that  kind  of  contract  which  was. 
invalid  and  unenforceable  as  being-  in  unreasonable  re- 
straint of  trade.  When,  therefore,  the  body  of  an  act. 
pronounces  as  illegal  every  contract  or  combination  in 
restraint  of  trade  or  commerce  among-  the  several 
states,  etc.,  the  plain  and  ordinary  meaning-  of  such 
languag-e  is  not  limited  to  that  kind  of  contract  alone- 
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which  is  in  unreasonable  restraint  of  trade,  but  all 
contracts  are  included  in  such  language,  and  no  excep- 
tion or  limitation  can  be  added  without  placing  in  the 
act  that  which  has  been  omitted  by  congress. 

Proceeding,  however,  upon  the  theory  that  the  stat^ 
ute  did  not  mean  what  its  plain  language  imported,  and 
that  it  intended  in  its  prohibition  to  denounce  as  illegal 
only  those  contracts  w^hich  were  \x^  unreasonable  re- 
straint of  trade,  the  courts  below  have  made  an  ex- 
haustive investigation  as  to  the  general  rules  which 
guide  courts  in  declaring  contracts  to  be  void  as  being 
in  restraint  of  trade,  and  therefore  against  the  public 
policy  of  the  country.  In  the  course  of  their  discus- 
sion of  that  subject  they  have  shown  that  there  has 
been  a  gradual,  though  great,  alteration  in  the  extent 
of  the  liberty  granted  to  the  vendor  of  property  in 
agreeing,  as  part  consideration  for  his  sale,  not  to 
enter  into  the  same  kind  of  business  for  a  certain  time 
or  within  a  certain  territory.  So  long  as  the  sale  was 
the  bona  fide  consideration  for  the  promise,  and  was 
not  made  a  mere  excuse  for  an  evasion  of  the  rule  it- 
self, the  later  authorities,  both  in  England  and  in  this 
country,  exhibit  a  strong  tendency  towards  enabling 
the  parties  to  make  such  a  contract  in  relation  to  the 
sale  of  property,  including  an  agreement  not  to  enter 
into  the  same  kind  of  business,  as  they  may  think 
proper,  and  this  with  the  view  to  granting  to  a  vendor 
the  freest  opportunity  to  obtain  the  largest  considera- 
tion for  the  sale  of  that  which  is  his  own.  A  contract 
which  is  the  mere  accompaniment  of  the  sale  of  prop- 
erty, and  thus  entered  into  for  the  purpose  of  enhanc- 
ing the  price  at  which  the  vendor  sells  it,  which,  in 
effect,  is  collateral  to  such  sale,  and  where  the  main 
purpose  of  the  whole  contract  is  accomplished  by  such 
sale,  might  not  be  included  within  the  letter  or  spirit 
of  the  statute  in  question.  But  we  cannot  see  how  the 
statute  can  be  limited,  as  it  has  been  by  the  courts  be- 
low, without  reading  into  its  text  an  exception  which 
alters  the  natural  meaning  of  the  language  used,  and 
that,  too,  upon  a  most  material  point,  and  w'here  no 
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sufficient  reason  is  shown  for  believing*  that  such  alter- 
ation would  make  the  statute  more  in  accord  with  the 
intent  of  the  law-making-  body  that  enacted  it. 

The  great  stress  of  the  argument  for  the  defendants 
on  this  branch  of  the  case  has  been  to  show%  if  possible, 
some  reason  in  the  attendant  circumstances,  or  some 
fact  existing-  in  the  nature  of  railroad  property  and 
business,  upon  which  to  found  the  claim  that,  althoug-h 
by  the  language  of  the  statute  ag-reements  or  combina- 
tions in  restraint  of  trade  or  commerce  are  included, 
the  statute  really  means  to  declare  illeg-al  only  those 
contracts,  etc.,  which  are  in  unreasonable  restraint  of 
trade.  In  order  to  do  this,  the  defendants  call  attention 
to  many  facts  which  they  have  already  referred  to  in 
their  arg-ument,  upon  the  point  that  railroads  were  not 
included  at  all  in  the  statute.  They  again  draw  atten- 
tion to  the  fact  of  the  peculiar  nature  of  railroad  prop- 
erty. When  a  railroad  is  once  built,  it  is  said,  it  must 
be  kept  in  operation.  It  must  transport  property, 
when  necessary  in  order  to  keep  its  business,  at  the 
smallest  price,  and  for  the  narrowest  profit,  or  even 
for  no  profit,  provided  running  expenses  can  be  paid, 
rather  than  not  to  do  the  work  ;  that  railroad  property 
cannot  be  altered  for  use  for  any  other  purpose,  at  least 
without  such  loss  as  may  fairly  be  called  destructive  ; 
that  competition,  while  perhaps  right  and  proper  in 
other  business,  simply  leads  in  railroad  business  to 
financial  ruin  and  insolvency,  and  to  the  operation  of 
the  road  bv  receivers  in  the  interest  of  its  creditors, 
instead  of  in  that  of  its  owners  and  the  public  ;  that  a 
contest  between  a  receiver  of  an  insolvent  corporation 
and  one  which  is  still  solvent  tends  to  ruin  the  latter 
company,  while  being  of  no  benefit  to  the  former  ;  that 
a  receiver  is  only  bound  to  pay  operating  expenses  so 
he  can  compete  with  the  solvent  company,  and  oblige 
it  to  come  down  to  prices  incompatible  with  any  profit 
for  the  work  done,  and  until  ruin  overtakes  it,  to  the 
destruction  of.  innocent  stockholders,  and  the  impair- 
ment of  the  public  interests. 

To  the  question  why  competition  should  necessarily 
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be  conducted  to  such  an  extent  as  to  result  in  this 
relentless  and  continued  war,  to  eventuate  only  in  the 
financial  ruin  of  one  or  all  of  the  companies  indulging- 
in  it,  the  answer  is  made  that,  if  competing-  railroad 
companies  be  left  subject  to  the  sway  of  free  and  unre- 
stricted competition,  the  results  above  foreshadowed 
necessarily  happen  from  the  nature  of  the  case ;  that, 
competition  being*  the  rule,  each  company  will  seek 
business  to  the  extent  of  its  power,  and  will  underbid 
its  rival,  in  order  to  get  the  business,  and  such  under- 
bidding will  act  and  react  upon  each  company  until  the 
prices  are  so  reduced  as  to  make  it  impossible  to  pros- 
per or  live  under  them  ;  that  it  is  too  much  to  ask  of 
human  nature  for  one  company  to  insist  upon  charges 
sufficiently  high  to  afford  a  reasonable  compensation, 
and,  while  doing  so,  to  see  its  patrons  leave  for  rival 
roads,  who  are  obtaining  its  business  by  offering  less 
rates  for  doing  it  than  can  be  afforded,  and  a  fair  profit 
obtained  therefrom.  Sooner  than  experience  ruin  from 
mere  inanition,  efforts  will  be  made  in  the  direction  of 
meeting  the  underbidding  of  its  rival,  until  both  shall 
end  in  ruin.  The  only  refuge,  it  is  said,  from  this 
wretched  end  lies  in  the  power  of  competing  roads 
agreeing  among  themselves  to  keep  up  prices  for  trans- 
portation to  such  sums  as  shall  be  reasonable  in  them- 
selves, so  that  companies  may  be  allowed  to  save 
themselves  from  themselves,  and  to  agree  not  to  attack 
each  other,  but  to  keep  up  reasonable  and  living  rates 
for  the  services  performed.  It  is  said  that,  as  railroads 
have  a  right  to  charge  reasonable  rates,  it  must  follow 
that  a  contract  among  themselves  to  keep  up  their 
charges  to  that  extent  is  valid.  Viewed  in  the  light  of 
all  these  facts,  it  is  broadly  and  confidently  asserted 
that  it  is  impossible  to  believe  that  congress,  or  any 
other  intelligent  and  honest  legislative  body,  could 
ever  have  intended  to  include  all  contracts  or  combina- 
tions in  restraint  of  trade,  and,  as  a  consequence  there- 
of, to  prohibit  competing  railways  from  agreeing 
among  themselves  to  keep  up  prices  for  transportation 
to  such  a  rate  as  should  be  fair  and  reasonable. 
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These  arguments,  it  must  be  confessed,  bear  with 
much  force  upon  the  policy  of  an  act  which  should 
prevent  a  g-eneral  agreement  upon  the  question  of  rates 
among  competing  railroad  companies  to  the  extent 
simply  of  maintaining  those  rates  which  were  reason- 
able and  fair. 

There  is  another  side  to  this  question,  however,  and 
it  may  not  be  amiss  to  refer  to  one  or  two  facts  which 
tend  to  somewhat  modify  and  alter  the  light  in  which 
the  subject  should  be  regarded.  If  only  that  kind  of 
contract  which  is  in  unreasonable  restraint  of  trade  be 
within  the  meaning  of  the  statute,  and  declared  therein 
to  be  illegal,  it  is  at  once  apparent  that  the  subject  of 
what  is  a  reasonable  rate  is  attended  with  great  uncer- 
tainty. What  is  a  proper  standard  by  which  to  judge 
the  fact  of  reasonable  rates  ?  Must  the  rate  be  so  high 
as  to  enable  the  return  for  the  whole  business  done  to 
amount  to  a  sum  sufficient  to  afford  the  shareholder  a 
fair  and  reasonable  profit  upon  his  investment  ?  If  so, 
what  is  a  fair  and  reasonable  profit  ?  That  depends 
sometimes  upon  the  risk  incurred,  and  the  rate  itself 
differs  in  different  localities.  Which  is  the  one  to 
which  reference  is  to  be  made  as  the  standard  ?  Or  is 
the  reasonableness  of  the  profit  to  be  limited  to  a  fair 
return  upon  the  capital  that  would  have  been  sufficient 
to  build  and  equip  the  road,  if  honestly  expended  ?  Or 
is  still  another  standard  to  be  created,  and  the  reason- 
ableness of  the  charges  tried  by  the  cost  of  the  carriage 
of  the  article,  and  a  reasonable  profit  allowed  on  that  ? 
And,  in  such  case,  would  contribution  to  a  sinking 
fund  to  make  repairs  upon  the  roadbed  and  renewal  of 
cars,  etc.,  be  assumed  as  a  proper  item?  Or  is  the 
reasonableness  of  the  charge  to  be  tested  by  reference 
to  the  charges  for  the  transportation  of  the  same  kind 
of  propertj'  made  by  other  roads  similarly  situated  ? 
If  the  latter,  a  combination  among  such  roads  as  to 
rates  would,  of  course,  furnish  no  means  of  answering 
the  question.  It  is  quite  apparent,  therefore,  that  it  is 
exceedingly  difficult  to  formulate  even  the  terms  of  the 
rule  itself  which  should  govern  in  the  matter  of  deter- 
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mining'  what  would  be  reasonable  rates  for  transporta- 
tion ;  while,  even  after  the  standard  should  be  deter- 
mined, there  is  such  an  infinite  variety  of  facts 
entering"  into  the  question  of  what  is  a  reasonable  rate, 
no  matter  what  standard  is  adopted,  that  any  individual 
shipper  would  in  most  cases  be  apt  to  abandon  the 
effort  to  show  the  unreasonable  character  of  a  charge, 
sooner  than  haKard  the  great  expense  in  time  and 
money  necessary  to  prove  the  fact,  and  at  the  same 
time  incur  the  ill  will  of  the  road  itself  in  all  his  future 
<lealings  with  it.  To  say,  therefore,  that  the  act 
excludes  agreements  which  are  not  in  unreasonable 
restraint  of  trade,  and  which  tend  simply  to  keep  up 
reasonable  rates  iFor  transportation,  is  substantially  to 
leave  the  question  of  reasonableness  to  the  companies 
themselves. 

It  must  also  be  remembered  that  railways  are  public 
corporations  org"anized  for  public  purposes,  granted 
valuable  franchises  and  privileges,  among  which  the 
right  to  take  the  private  property  of  the  citizen  in 
invitutn  is  not  the  least  (Cherokee  Nation  v.  Southern 
Kan.  Ry.  Co.,  135  U.  S.  641,  657,  10  Sup.  Ct.  965) ; 
that  many  of  them  are  the  donees  of  larg'e  tracts  of 
public  lands,  and  of  gifts  of  money  by  municipal  cor- 
porations, and  that  they  all  primarily  owe  duties  to  the 
public  of  a  higher  nature  even  than  that  of  earning 
large  dividends  for  their  shareholders.  The  business 
which  the  railroads  do  is  of  a  public  nature,  closely 
affecting  almost  all  classes  in  the  community — the 
farmer,  the  artisan,  the  manufacturer,  and  the  trader. 
It  is  of  such  a  public  nature  that  it  maj'  well  be 
doubted,  to  say  the  least,  whether  any  contract  which 
imposes  any  restraint  upon  its  business  would  not  be 
prejudicial  to  the  public  interests. 

We  recognize  the  arg'ument  upon  the  part  of  the 
defendants  that  restraint  upon  the  business  of  railroads 
will  not  be  prejudicial  to  the  public  interest  so  long  as 
such  restraint  provides  for  reasonable  rates  for  trans- 
portation, and  prevents  the  deadly  competition  so  liable 
to  result  in  the  ruin  of  the  roads,  and  to  thereby  impair 
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their  usefulness  to  the  public,  and  in  that  way  to  pre-- 
judice  the  public  interest.  But  it  must  be  remembered 
that  these  results  are  by  no  means  admitted  with  unan- 
imity ;  on  the  contrary,  they  are  earnestly  and  warmly 
denied  on  the  part  of  the  public  and  by  those  who. 
assume  to  defend  its  interests  both  in  and  out  of  con- 
gress. Competition,  they  urge,  is  a  necessity  for  the 
purpose  of  securing  in  the  end  just  and  proper  rates. 
It  was  said  in  Gibbs  v.  Gas  Co.,  130  U.  S.  3%,  at  page 
408,  9  Sup.  Ct.  557,  by  Mr.  Chief  Justice  Fuller. 

as  follows  :  *'The  supplj'  of  illuminating  gas  is  a  busi- 
ness of  a  public  nature  to  meet  a  public  necessity.  It. 
is  not  a  business  like  that  of  an  ordinary  corporation 
engaged  in  the  manufacture  of  articles  that  may  be  fur- 
nished by  individual  effort.  New  Orleans  Gaslight 
Co.  V,  Louisiana  Light  &  Heat  Producing  &  Manufac- 
turing Co.,  115  U.  S.  650,  6  Sup.  Ct.  252 ;  Louisville 
Gas.  Co.  r-  Citizens'  Gaslight  Co.,  115  U.  S.  683,  6. 
Sup.  Ct.  265 ;  Shepard  v.  Milwaukee  Gas  Co.,  6  Wis. 
539 ;  Chicago  Gaslight  &  Coke  Co.  v.  People's  Gas- 
light &  Coke  Co. ,  121  111.  530, 13  N.  E.  169;  St.  Louis  v. 
St.  Louis  Gaslight  Co.,  70  Mo.  69.  Hence,  while  it  is. 
justly  urged  that  those  rules  which  say  that  a  given  con- 
tract is  against  public  policy  should  not  be  arbitrarily  ex- 
tended so  as  to  interfere  with  the  freedom  of  contract 
(Registering  Co.  v,  Samson,  L.  R.  19  Eq.  462),  yet,  in 
the  instance  of  business  of  such  a  character  that  it  pre- 
sumably cannot  be  restrained  to  any  extent  whatever 
without  prejudice  to  the  public  interest,  courts  decline 
to  enforce  or  sustain  contracts  imposing  such  restraint, 
how^ever  partial,  because  in  contravention  of  public 
policy.  This  subject  is  much  considered,  and  the  au- 
thorities cited,  in  West  Virginia  Ti*ansp.  Co.  v.  Ohio- 
River  Pipe-Line  Co.,  22  W.  Va.  600;  Chicago  Gas- 
light &  Coke  Co.  V.  People's  Gaslight  &  Coke  Co., 
121  111.  530,  13  N.  E.  169 ;  W.  U.  Tel.  Co.  v.  Ameri- 
can Union  Tel.  Co.,  65  Ga.  160." 

It  is  true,  in  the  Gibbs  Case  there  was  a  special: 
statute,  which  prohibited  the  company  from  entering- 
into  any  consolidation,   combination,  or  contract  with. 
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any  other  gas  company  whatever,  and  it  was  provided 
that  any  attempt  to  do  so,  or  to  make  such  combination 
or  contract,  should  be  utterly  null  and  void.  The 
above  extract  from  the  opinion  of  the  court  is  made  for 
the  purpose  of  showing*  the  difference  which  exists  be- 
tween a  private  and  a  public  corporation  ;  that  kind  of 
public  corporation  which,  while  doing  business  for  re- 
muneration, is  yet  so  connected  in  interest  with  the 
public  as  to  give  a  public  character  to  its  business;  and 
it  is  seen  that  while,  in  the  absence  of  a  statute  prohib- 
iting them,  contracts  of  private  individuals  or  corpora- 
tions touching  upon  restraints  in  trade  must  be  unrea- 
sonable in  their  nature  to  be  held  void,  different  con- 
siderations obtain  in  the  case  of  public  corporations  like 
those  of  railroads,  where  it  well  may  be  that  any  re- 
straint upon  a  business  of  that  character,  as  affecting 
its  rates  of  transportation,  must  thereby  be  prejudicial 
to  the  public  interests. 

The  plaintiffs  are,  however,  under  no  obligation  in 
order  to  maintain  this  action  to  show  that  by  the  com- 
mon law  all  agreements  among  competing  railroad 
companies  to  keep  up  rates  to  such  as  are  reasonable 
were  void  as  in  restraint  of  trade  or  commerce.  There 
are  many  cases  which  look  in  that  direction,  if  they  do 
not  precisely  decide  that  point.  Some  of  them  are  re- 
ferred to  in  the  opinion  in  the  Baltimore  Gas  Co.  Case, 
above  cited.  The  case  of  Steamship  Co.  v.  McGregor, 
21  Q.  B.  Div.  544,  23  Q.  B.  Div.  598,  and  L1892]  App. 
Cas.  25,  has  been  cited  by  the  courts  below  as  holding 
in  principle  that  contracts  of  this  nature  are  valid  at 
common  law.  The  agreement  held  valid  there  was  an 
agreement  for  lowering  rates  of  transportation  among 
the  parties  thereto,  and  it  was  entered  into  for  the  pur- 
pose of  driving  out  of  trade  rival  steamships,  in  order 
that  thereafter  the  rates  might  be  advanced.  The  En- 
glish courts  held  that  the  agreement  was  not  a  conspi- 
racy, and  that  it  was  valid,  although  the  result  aimed 
at  was  to  drive  a  rival  out  of  the  field,  because,  so  long 
as  the  injury  to  such  rival  was  not  the  sole  reason  for 
the  agreement,  but  self-interest  the  predominating  mo- 
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tive,  there  was  nothing*  wrong"  in  law  with  an  agree- 
ment of  that  kind.  But,  assuming  that  agreements  of 
this  natureare  not  void  at  common  law,  and  that  the  vari- 
ous cases  cited  by  the  learned  courts  below  show  it,  the 
answer  to  the  statement  of  their  validity  now  is  to  be 
found  in  the  terms  of  the  statute  under  consideration. 
The  provisions  of  the  interstate  commerce  act  relating 
to  reasonable  rates,  discriminations,  etc.,  do  not  author- 
ize such  an  agreement  as  this,  nor  do  they  authorize 
any  other  agreements  which  would  be  inconsistent  with 
the  provisions  of  this  act. 

The  general  reasons  for  holding-  agreements  of  this 
nature  to  be  invalid,  even  at  common  law,  on  the  part 
of  railroad  companies,  are  quite  strong*,  if  not  entirely 
conclusive. 

Considering  the  public  character  of  such  corporations, 
the  privilege  and  franchises  which  they  have  received 
from  the  public  in  order  that  they  might  transact  busi- 
ness, and  bearing  in  mind  how  closely  and  immediately 
the  question  of  rates  for  transportation  affects  the 
whole  public,  it  may  be  urged  that  congress  had  in 
mind  all  the  difficulties  which  we  have  before  sug*- 
gested  of  proving  the  unreasonableness  of  the  rate,  and 
might,  in  consideration  of  all  the  circumstances,  have 
deliberately  decided  to  prohibit  all  agreements  and 
combinations  in  restraint  of  trade  or  commerce,  regard- 
less of  the  question  whether  such  agreements  were 
reasonable  or  the  reverse. 

It  is  true  that,  as  to  a  majority  of  those  living  along* 
its  line,  each  railroad  is  a  monopoly.  Upon  the  subject 
now  under  consideration,  it  is  well  said  by  Judge  Oliver 
P.  Shiras,  United  States  district  judge.  Northern 
district  of  Iowa,  in  his  very  able  dissenting*  opinion  in 
this  case  in  the  United  States  circuit  court  of  appeals, 
as  follows : 

'*As  to  the  majority  of  the  community  living*  along 
its  line,  each  railway  company  has  a  monopoly  of  the 
business  demanding  transportation  as  one  of  its  ele- 
ments. By  reason  of  this  fact,  the  action  of  this  cor- 
poration in  establishing"  the  rates  to  be  charged  larg-ely 
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influences  the  net  profit  coming-  to  the  farmer,  the 
manufacturer,  and  the  merchant,  from  the  sale  of  the 
products  of  the  farm,  the  workshop  and  manufactory, 
and  of  the  merchandise  purchased  and  resold,  and  also 
larg^ely  influences  the  price  to  be  paid  by  every  one  who 
consumes  any  of  the  property  transported  over  the  line 
of  the  railway.  •  There  is  no  other  line  of  business 
carried  on  in  our  midst  which  is  so  intimately  connected 
with  the  public  as  that  conducted  by  the  railways  of 
the  country.  *  *  *  A  railway  corporation  engaged 
in  the  transportation  of  the  persons  and  property  of  the 
community  is  always  carrying"  on  a  public  business 
which  at  all  times  directly  aflFects  the  public  welfare. 
All  contracts  or  combinations  entered  into  between  rail- 
way corporations  intended  to  regulate  the  rates  to  be 
charged  the  public  for  the  service  rendered  must,  of 
necessity,  aflFect  the  public  interests.  By  reason  of 
this  marked  distinction  existing  between  enterprises 
inherently  public  in  their  character  and  those  of  a  pri- 
vate nature,  and,  further,  by  reason  of  the  difference 
between  private  persons  and  corporations  engaged  in 
pri\^te  pursuits,  who  owe  no  direct  or  primary  duty  to 
the  public  and  public  corporations  created  for  the  ex- 
press purpose  of  carrying  on  public  enterprises,  and 
which,  in  consideration  of  the  public  powers  exercised 
in  their  behalf,  are  under  obligation  to  carr)'  on  the 
work  intrusted  to  their  management  primarily  in  the 
interest  and  for  the  benefit  of  the  community,  it  seems 
clear  to  me  that  the  same  test  is  not  applicable  to  both 
classes  of  business  and  corporations  in  determining  the 
validity  of  contracts  and  combinations  entered  into  by 
those  engaged  therein.  *  *  *  In  the  opinion  of  the 
court  are  found  citations  from  the  reports  of  the  inter- 
state commerce  commission  in  which  are  depicted  the 
evils  that  are  occasioned  to  the  railway  companies  and 
the  public  by  warfares  over  rate  charges,  and  the  ad- 
vantages that  are  gained  in  many  directions  by  proper 
conference  and  concert  of  action  among  the  competing 
lines.  It  may  be  entirely  true  that,  as  we  proceed  in 
the  development  of  the  policy  of  public  control  over 
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railway  traffic,  methods  will  be  devised  and  put  in 
operation  by  leg-islative  enactment  whereby  railway 
companies  and  the  public  may  be  protected  against  the 
evils  arising-  from  unrestricted  competition,  and  from 
rate  wars  which  unsettle  the  business  of  the  commu- 
nity ;  but  I  fail  to  perceive  the  force  of  the  arg-ument 
that  because  railway  companies,  throug-h  their  own 
action,  cause  evils  to  themselves  and  the  public  by  sud- 
den changes  or  reductions  in  tariff  rates,  they  must  be 
permitted  to  deprive  the  community  of  the  benefit  of 
competition  in  securing  reasonable  rates  for  the  trans- 
portation of  the  products  of  the  country.  Competition, 
free  and  unrestricted,  is  the  general  rule  which  governs 
all  the  ordinary  business  pursuits  and  transactions  of 
life.  Evils,  as  well  as  benefits,  result  therefrom.  In 
the  fierce  heat  of  competition,  the  stronger  competitor 
may  crush  out  the  weaker ;  fluctuations  in  prices  may 
be  caused  that  result  in  w^reck  and  disaster ;  yet,  bal- 
ancing the  benefits  as  against  the  evils,  the  law  of 
competition  remains  as  a  controlling  element  in  the 
business  world.  That  free  and  unrestricted  competi- 
tion in  the  matter  of  railroad  charges  may  be  produc- 
tive of  evils  does  not  militate  ag'ainst  the  fact  that  such 
is  the  law  now  governing  the  subject.  No  law  can  be 
enacted  nor  system  be  devised  for  the  control  of  human 
affairs  that  in  its  enforcement  does  not  produce  some 
evil  results,  no  matter  how  beneficial  its  general  pur- 
pose may  be.  There  are  benefits  and  there  are  evils 
which  result  from  the  operation  of  the  law  of  free  com- 
petition between  railway  companies.  The  time  may 
come  when  the  companies  will  be  relieved  from  the 
operation  of  this  law,  but  they  cannot,  by  combination 
and  agreements  among  themselves,  bring  about  this 
change.  The  fact  that  the  provisions  of  the  interstate 
commerce  act  may  have  changed  in  many  respects  the 
conduct  of  the  companies  in  the  carrying  on  of  the 
public  business  they  are  engaged  in  does  not  show  that 
it  was  the  intent  of  congress,  in  the  enactment  of  that 
statute,  to  clothe  railway  companies  with  the  right  to 
combine  together  for  the  purpose  of  avoiding  the  effects 
of  competition  on  the  subject  of  rates." 
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The  whole  opinion  is  a  remarkably  strong-  presenta- 
tion of  the  views  of  the  learned  judge  who  wrote  it. 

Still,  again,  it  is  answered  that  the  effects  of  free 
competition  among  railroad  companies,  as  described  by 
the  counsel  for  the  companies  themselves  in  the  course 
of  their  argument,  are  greatly  exaggerated.  Accord- 
ing* to  that  argument,  the  moment  an  agreement  of  this 
nature  is  prohibited  the  railroads  commence  to  cut  their 
rates,*  and  they  cease  only  with  their  utter  financial 
ruin,  leaving",  perhaps,  one  to  raise  rates  indefinitely 
when  its  rivals  have  been  driven  away.  It  is  said  that 
this  is  a  most  overdrawn  statement,  and  that,  while  ab- 
solutely free  competition  may  have  in  some  instances 
and  for  a  time  resulted  in  injury  to  some  of  the'  rail- 
roads, it  is  not  at  all  clear  that  the  general  result  has 
been  other  than  beneficial  to  the  whole  public,  and  not 
in  the  long  run  detrimental  to  the  prosperity  of  the 
roads.  It  is  matter  of  common  knowlege  that  agree- 
ments as  to  rates  have  been  continually  made  of  late 
years,  and  that  complaints  of  each  company  in  regard 
to  the  violation  of  such  agreements  by  its  rivals  have 
been  frequent  and  persistent.  Rate  wars  go  on  not- 
withstanding- any  ag-reement  to  the  contrary,  and  the 
strug-g-le  for  business  among  competing-  roads  keeps  on, 
and,  in  the  nature  of  things,  will  keep  on,  any  alleged 
agreement  to  the  contrary  notwithstanding ;  and  it  is 
only  by  the  exercise  of  good  sense,  and  by  the  presence 
of  a  common  interest,  that  railroads,  without  entering 
into  any  aflBrmative  agreement  in  regard  thereto,  will 
keep  within  the  limit  of  exacting  a  fair  and  reasonable 
return  for  services  rendered.  These  agreements  have 
never  been  found  really  effectual  for  any  extended 
period. 

The  interstate  commerce  commission,  from  whose 
reports  quotations  have  been  quite  freely  made  by 
counsel  for  the  purpose  of  proving  the  views  of  its 
learned  members  in  regard  to  this  subject,  has  never 
distinctly  stated  that  agreements  among  competing  rail- 
roads to  maintain  prices  are  to  be  commended,  or  that 
the  general  effect  is  to  be  regarded  as  beneficial.    They 


438  FREIGHT  ASSOCIATIONS.  Vol.  VU 

(N.  S.) 

United  States  z/.  Trans-Missouri  Freight  Ass*n. 

have  stated  in  their  fourth  annual  report  that  competi- 
tion may  degfenerate  into  rate  wars,  and  that  such  wars 
are  as  unsettling*  to  the  business  of  the  country  as  they 
are  mischievous  to  the  carriers,  and  that  the  spirit  of 
existing"  law  is  against  them.  They  then  add  :  •'Agree- 
ments between  railroad  companies  which  from  time  to 
time  they  have  entered  into  with  a  view  to  prevent  such 
occurrences  have  never  been  found  eiFectual,  and  for 
the  ver)'  sufficient  reason  that  the  mental  reservations 
in  forming  them  have  been  quite  as  numerous  and 
more  influential  than  the  written  stipulations."  It 
w^ould  seem  true,  therefore,  that  there  is  no  guaranty 
of  financial  health  to  be  found  in  entering  into  agree- 
ments for  the  maintenance  of  rates,  nor  is  financial  ruin 
or  insolvency  the  necessary  result  of  their  absence. 

The  claim  that  the  company  has  the  right  to  charge 
reasonable  rates,  and  that,  therefore,  it  has  the  right  to 
enter  into  a  combination  with  competing  roads  to  main- 
tain such  rates,  cannot  be  admitted.  The  conclusion 
does  not  follow  from  an  admission  of  the  premise. 
What  one  company  may  do  in  the  way  of  charging  rea- 
sonable rates  is  radically  different  from  entering  into 
an  agreement  with  other  and  competing  roads  to  keep 
up  the  rates  to  that  point.  If  there  be  any  competition, 
the  extent  of  the  charge  for  the  service  will  be  serious- 
ly affected  by  that  fact.  Competition  will  itself  bring 
charges  down  to  what  may  be  reasonable,  while,  in 
the  case  of  an  agreement  to  keep  prices  up,  competition 
is  allowed  no  play.  It  is  shut  out,  and  the  rate  is 
practically  fixed  by^  the  companies  themselves  by  virtue 
of  the  agreement,  so  long  as  they  abide  by  it. 

As  a  result  of  this  review  of  the  situation,  we  find 
two  very  widely  divergent  views  of  the  effects  which 
might  be  expected  to  result  from  declaring  illegal  all 
contracts  in  restraint  of  trade,  etc.;  one  side  predicting 
financial  disaster  and  ruin  to  competing  railroads,  in- 
cluding thereby  the  ruin  of  shareholders,  the  destruc- 
tion of  immensely  valuable  properties,  and  the  conse- 
quent prejudice  to  the  public  interest ;  while  on  the 
other  side  predictions  equally  earnest  are  made  that  no 
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such  mournful  results  will  follow,  and  it  is  urgfed  that 
there  is  a  necessity,  in  order  that  the  public  interest 
may  be  fairly  and  justly  protected,  to  allow  free  and 
open  competition  among  railroads  upon  the  subject  of 
the  rates  for  the  transportation  of  persons  and  property. 
The  arguments  which  have  been  addressed  to  us 
against  the  inclusion  of  all  contracts  in  restraint  of 
trade,  as  provided  for  by  the  language  of  the  act,  have 
been  based  upon  the  alleged  presumption  that  congress, 
notwithstanding  the  language  of  the  act,  could  not  have 
intended  to  embrace  all  contracts,  but  only  such  con- 
tracts as  were  in  unreasonable  restraint  of  trade. 
Under  these  circumstances,  we  are  therefore  asked  to 
hold  that  the  act  of  congress  excepts  contracts  which 
are  not  in  unreasonable  restraint  of  trade,  and  which 
only  keep  rates  up  to  a  reasonable  price,  notwithstand- 
ing the  language  of  the  act  makes  no  such  exception. 
In  other  words,  we  are  asked  to  read  into  the  act,  by 
way  of  judicial  legislation,  an  exception  that  is.  not 
placed  there  by  the  lawmaking  branch  of  the  govern- 
ment^ and  this  is  to  be  done  upon  the  theory,  that  the 
impolicy  of  such  legislation  is  so  clear  that  it  cannot  be 
supposed  congress  intended  the  natural  import  of  the 
language  it  used.  This  we  cannot  and  ought  not  to  do. 
That  impolicy  is  not  so  clear,  nor  are  the  reasons  for 
the  exception  so  potent,  as  to  permit  us  to  interpolate 
an  exception  into  the  language  of  the  act,  and  to  thus 
materially  alter  its  meaning  and  eflFect.  It  may  be  that 
the  policy  evidenced  by  the  passage  of  the  act  itself 
will,  if  carried  out,  result  in  disaster  to  the  roads,  and  , 
in  a  failure  to  secure  the  advantages  sought  from  such 
legislation.  Whether  that  will  be  the  result  or  not  we 
do  not  know  and  cannot  predict.  These  considerations 
are,  however,  not  for  us.  If  the  act  ought  to  read  as 
contended  for  by  defendants,  congress  is  the  body  to 
amend  it,  and  not  this  court,  by  a  process  of  judicial 
legislation  wholly  unjustifiable.  Large  numbers  do 
not  agree  that  the  view  taken  by  defendants  is  sound 
or  true  in  substance,  and  congress  may,  and  very  prob- 
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ably  did,  share  in  that  belief  in  passing-  the  act.  The 
Piuie  Folic  public  policy  of  the  government  is  to  be 

found  in  its  statutes,  and,  when  they  have 
not  directly  spoken,  then  in  the  decisions  of  the  courts 
and  the  constant  practice  of  the  government  officials  ; 
but  when  the  lawmaking  power  speaks  upon  a  particu- 
lar subject,  over  which  it  has  constitutional  power  to 
legislate,  public  policy  in  such  a  case  is  what  the 
statute  enacts.  If  the  law  prohibit  any  contract  or 
combination  in  restraint  of  trade  or  commerce,  a  con- 
tract or  combination  made  in  violation  of  such  law  is 
void,  whatever  may  have  been  theretofore  decided  by 
the  courts  to  have  been  the  public  policy  of  the  country 
on  that  subject. 

The  conclusion  which  we  have  drawn  from  the 
examination  above  made  into  the  question  before  us  is 
that  the  anti-trust  act  applies  to  railroads,  and  that  it 
renders  illegal  all  agreements  which  are  in  restraint  of 
trade  or  commerce,  as  we  have  above  defined  that 
expression,  and  the  question  then  arises  whether  the 
agreement  before  us  is  of  that  nature. 

Although  the  case  is  heard  on  bill  and  answer,  thus 
making  it  necessary  to  assume  the  truth  of  the  allega- 
tions in  the  answer  which  are  well  pleaded, 
foi-uiJliitVV     yet  the  legal  effect  of  the  agreement  itself 

cannot  be  altered  by  the  answer,  nor  can  its 
violation  of  law  be  made  valid  by  allegations  of  good 
intention  or  of  desire  to  simply  maintain  reasonable 
rates  ;  nor  can  the  plaintiffs'  allegations  as  to  the  in- 
tent with  which  the  agreement  was  entered  into  be  re- 
garded, as  such  intent  is  denied  on  the  part  of  the  de- 
fendants ;  and,  if  the  intent  alleged  in  the  bill  were  a 
necessary  fact  to  be  proved  in  order  to  maintain  the 
suit,  the  bill  would  have  to  be  dismissed.  In  the  view 
we  have  taken  of  the  question  the  intent  alleged  by  the 
government  is  not  necessary  to  be  proved.  The  ques- 
tion is  one  of  law  in  regard  to  the  meaning  and  effect 
of  the  agreement  itself,  namely,  does  the  agreement  re- 
strain trade  or  commerce  in  any  way  so  as  to  be  a  viola- 
tion of  the  act  ?    We  have  no  doubt  that  it  does.      The 
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agreement  on  its  face  recites  that  it  is  entered  into  "for 
the  purpose  of  mutuaK  protection  by  establishing*  and 
•maintaining-  reasonable  rates,  rules,  and  reg-ulations  on 
all  freig-ht  traffic,  both  through  and  local."  To  that 
end  the  association  is  formed,  and  a  body  created  which 
is  to  adopt  rates,  which,  when  agreed  to,  are  to  be  the 
governing  rates  for  all  the  companies,  and  a  violation 
of  which  subjects  the  defaulting  company  to  the  pay- 
ment of  a  penalty  ;  and,  although  the  parties  have  a 
right  to  withdraw  from  the  agreement  on  giving  30 
da\'s  notice  of  a  desire  so  to  do,  yet  while  in  force,  and 
-assuming  it  to  be  lived  up  to,  there  can  be  no  doubt 
that  its  direct,  immediate,  and  necessary  effect  is  to  put 
^  restraint  upon  trade  or  commerce  as  described  in  the 
act. 

For  these  reasons,  the  suit  of  the  government  can  be 
maintained  without  proof  of  the  allegation  that  the 
agreement  was  entered  into  for  the  purpose  of  restrain- 
ing trade  or  commerce,  or  for  maintaining  rates  above 
what  was  reasonable.  The  necessarv  effect  of  the 
agreement  is  to  restrain  trade  or  commerce,  no  matter 
what  the  intent  was  on  the  part  of  those  who  signed  it. 

One  or  two  subsidiary  questions  remain  to  be  decided. 

It  is  said  that  to  grant  the  injunction  prayed  for  in 
this  case  is  to  give  the  statute  a  retroactive 
•efFect ;  that  the  contract,  at  the  time  it  was  ;j™*/^}^p -»»»• 
•entered  into,  was  not  prohibited  or  declared  •"if  ^•[■•^J 
illegal  by  the  statute,  as  it  had  not  then  been  wtwe  Effect" 
passed,  and  to  now  enjoin  the  doing  of  an 
■act  which  was  legal  at  the  time  it  was  done  would  be 
improper.     We  give  to  the  law  no  retroactive  effect. 
The  agreement  in  question  is  a  continuing  one.     The 
iparties  to  it  adopt  certain  machinery,  and  agree  to  cer- 
tain methods  for  the  purpose  of  establishing  and  main- 
taining in  the  future  reasonable  rates  for  transportation. 
Assuming  such  action  to  have  been  legal  at  the  time 
the  agreement  was  first  entered  into,  the  continuation 
of  the  agreement,  after  'it  has  been  declared  to  be  ille- 
gal, becomes  a  violation  of  the  act.     The  statute  pro- 
hibits ithe^contittuing  or^entering  into  such  an  agreement 
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for  the  future,  and,  if  the  agreement  be  continued,  it 
then  becomes  a  violation  of  the  act.  There  is  nothing 
of  an  ex  post  facto  character  about  the  act.  The  civil 
remedy  by  injunction  and  the  liability  to  punishment 
under  the  criminal  provisions  of  the  act  are  entirely 
distinct,  and  there  can  be  no  question  of  any  act  being 
regarded  as  a  violation  of  the  statute  which  occurred 
before  it  was  passed.  After  its  passage,  if  the  law  be 
violated,  the  parties  violating  it  may  render  themselves, 
liable  to  be  punished  criminally,  but  not  otherwise. 

It  is  also  argued  that  the  United  States  have   no 

standing  in  court  to  maintain  this  bill  ;  that 

J!«"«r '•''«>■  •'     they  have  no  pecuniary  interest  in  the  result 

Sue.  of  the  litigation,  or  in  the  question  to  be 

decided  by  the  court.  We  think  that  the 
fourth  section  of  the  act  invests  the  government  with 
full  power  and  authority  to  bring  such  an  action  as 
this,  and,  if  the  facts  be  proved,  an  injunction  should 
issue.  Congress,  having  the  control  of  interstate  com- 
merce, has  also  the  duty  of  protecting  it,  and  it  is 
entirely  competent  for  that  body  to  give  the  remedy 
by  injunction,  as  more  efficient  than  any  other  civil 
remedy.  The  subject  is  fully  and  ably  discussed  in 
the  case  of  In  re  Debs,  158  U.  S.  564,  15  Sup.  Ct.  900. 
See,  also,  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  S.  184,  16  Sup. 
Ct.  700  ;  Texas  &  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  16  Sup.  Ct.  666. 

For  the  reasons  given,  the  decrees  of  the  United 
States  circuit  court  of  appeals  and  of  the  circuit  court 
for  the  district  of  Kansas  must  be  reversed,  and  the 
case  remanded  to  the  circuit  court  for  further  proceed- 
ings  in  conformity  with  this  opinion. 

Mr.  Justice  White,  dissenting. 

It  is  unnecessary  to  refer  to  the  authorities. showing 
that,  although  a  contract  may  in  some  measure  restrain 
trade,  it  is  not  for  that  reason  void,  or  even  voidable, 
unless  the  restraint  which  it  produces  he  unreasonable. 
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The  opinion  of  the  court  concedes  this  to  be  the  settled 
doctrine.  • 

The  contract  between  the  railway  companies  which 
the  court  holds  to  be  void  because  it  is  found  to  violate 
the  act  of  cong-ress  of  the  2d  of  July,  1890  (26  Stat. 
209),  substantially  embodies  only  an  agreement  be- 
tween the  corporations  by  which  a  uniform  classifica- 
tion of  freight  is  obtained,  by  which  the  secret  under- 
cutting- of  rates  is  sought  to  be  avoided,  and  the  rates 
as  stated  in  the  published  rate  sheets,  and  which,  as  a 
general  rule,  are  required  by  law  to  be  filed  with  the 
interstate  commerce  commission,  are  secured  against 
arbitrary  and  sudden  changes.  I  content  myself  w^th 
giving  this  mere  outline  of  the  results  of  the  contract, 
and  do  not  stop  to  demonstrate  that  its  provisions  are 
reasonable,  since  the  opinion  of  the  court  rests  upon 
that  hypothesis.  I  commence,  then,  with  these  two 
conceded  propositions,  one  of  law  and  the  other  of  fact : 
First,  that  only  such  contracts  as  unreasonably  restrain 
trade  are  violative  of  the  general  law  ;  and,  second, 
that  the  particular  contract  here  under  consideration  is 
reasonable,  and  therefore  not  unlawful,  if  the  general 
principles  of  law  are  to  be  applied  to  it. 

The  theory  upon  which  the  contract  is  held  to  be 
illegal  is  that  even  though  it  be  reasonable,  and  hence 
valid,  under  the  general  principles  of  law,  it  is  yet  void, 
because  it  conflicts  with  the  act  of  Congress  already 
referred  to.  Now,  at  the  outset,  it  is  necessary  to 
understand  the  full  import  of  this  conclusion.  As  it  is 
conceded  that  the  contract  does  not  unreasonably  re- 
strain trade,  and  that,  if  it  does  not  so  unreasonably  re- 
strain, it  is  valid  under  the  general  law,  the  decision, 
substantially,  is  that  the  act  of  Congress  is  a  departure 
from  the  general  principles  of  law,  and  by  its  terms 
destroys  the  right  of  individuals  or  corporations  to 
enter  into  very  many  reasonable  contracts.  But  this 
proposition,  I  submit,  is  tantamount  to  an  assertion 
that  the  act  of  Congress  is  itself  unreasonable.  The 
difficulty  of  meeting,  by  reasoning,  a  premise  of  this 
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nature  is  frankly  conceded  ;  for,  of  course,  where  the 
fundameiktal  proposition  upon  which  the  whole  conten- 
tion rests  is  that  the  act  of  Congress  is  unreasonable,  it 
would  seem  conducive  to  no  useful  purpose  to  invoke 
reason  as  applicable  to  and  as  controlling*  the  construc- 
tion of  a  statute  which  is  admitted  to  be  beyond  the  pale 
of  reason.  The  question  then  is,  is  theactof  Congress 
relied  on  to  be  so  interpreted  as  to  give  it  a  reasonable 
meaning,  or  is  it  to  be  construed  as  being  unreasonable 
and  as  violative  of  the  elementary  principles  of  justice  ? 

The  argument  upon  which  it  is  held  that  the  act  for- 
bids those  reasonable  contracts  which  are  universally 
admitted  to  be  legal  is  thus  stated  in  the  opinion  of  the 
court,  and  I  quote  the  exact  language  in  which  it  is 
there  expressed,  lest,  in  seeking  to  epitomize,  I  may 
not  accurately  reproduce  the  thought  which  it  conveys  : 

*'  Contracts  in  restraint  of  trade  have  been  known 
and  spoken  of  for  hundreds  of  years  both  in  England 
and  in  this  country,  and  the  term  includes  all  kinds  of 
those  contracts  which  in  fact  restrain  trade.  Some  of 
such  contracts  have  been  held  void  and  unenforceable 
in  the  courts  by  reason  of  their  restraint  being  unrea- 
sonable, while  others  have  been  held  valid  because  thev 
were  not  of  that  nature.  A  contract  may  be  in  restraint 
of  trade,  and  still  be  valid  at  common  law.  Although 
valid,  it  is  nevertheless  a  contract  in  restraint  of  trade, 
and  would  be  so  described  either  at  common  law  or 
elsewhere.  By  the  simple  use  of  the  term  '  contract  in 
restraint  of  trade,'  all  contracts  of  that  nature,  whether 
valid  or  otherwise,  would  be  included,  and  not  alone 
that  kind  of  contract  which  was  invalid  and  unenforce- 
able as  being  in  unreasonable  restraint  of  trade.  When, 
therefore,  the  body  of  an  act  pronounces  as  illegal  every 
contract  or  combination  in  restraint  of  trade  or  com- 
merce among  the  several  states,  etc.,  the  plain  and  ordi- 
nary meaning  of  such  language  is  not  limited  to  that 
kind  of  contract  alone  which  is  in  unreasonable  restraint 
of  trade,  but  all  contracts  are  included  in  such  language, 
and  no  exception  or  limitation  can  be  added  without 
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placing*  in  the  act  that  which   has  been   omitted   by 
Congress." 

To  state  the  proposition  in  the  form  in  which  it  was 
earnestly  pressed  in  the  argfument  at  bar,  it  is  as  fol- 
lows :  Conpress  has  said  every  contract  in  restraint  of 
trade  is  illegal.  When  the  law  says  "every,"  there  is 
no  power  in  the  courts,  if  they  correctly  interpret  and 
apply  the  statute,  to  substitute  the  word  "some"  for 
the  word  "every."  If  cong-ress  had  meant  to  forbid 
only  restraints  of  trade  which  were  unreasonable,  it 
would  have  said  so.  Instead  of  doing*  this,  it  has  said 
"every,"  and  this  word  of  universality  embraces  both 
contracts  which  are  reasonable  and  unreasonable. 

Is  the  proposition  which  is  thus  announced  by  the 
court,  and  which  was  thus  stated  at  bar,  well  founded? 
is  the  first  question  which  arises  for  solution.  I  quote 
the  title  and  the  first  section  of  the  act  which,  it  is 
asserted,  if  correctly  interpreted,  destroys  the  right  to 
make  just  and  reasonable  contracts  : 

"An  act  to  protect  trade  and  commerce  against  un- 
lawful restraints  and  monopolies. 

"Every  contract,  combination,  in  the  form  of  trust 
or  otherwise,  or  conspiracy  in  restraint  of  trade  or 
commerce  among  the  several  states  or  with  foreign 
nations,  is  hereby  declared  to  be  illegal.  Every  person 
who  shall  make  any  such  contract  or  engage  in  any 
such  combination  or  conspiracy,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
punished  by  fine  not  exceeding  S5,000,  or  by  imprison- 
ment not  exceeding  one  year,  or  by  both  said  punish* 
ments  in  the  discretion  of  the  court." 

Is  it  correct  to  say  that  at  common  law  the  words 
"restraint  of  trade"  had  a  generic  signification  which 
embraced  all  contracts  which  restrained  the  freedom  of 
trade,  whether  reasonable  or  unreasonable,  and,  there- 
fore, that  all  such  contracts  are  within  the  meaning  of 
the  words  "every  contract  in  restraint  of  trade"?  I 
think  a  brief  consideration  of  the  history  and  develop- 
ment of  the  law  on  the  subject  will  not  only  establish 
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the  inaccuracy  of  this  proposition,  but  also  demonstrate 
that  the  words  ''restraint  of  trade,"  embrace  only 
contracts  which  unreasonably  restrain  trade,  and,  there- 
fore, that  reasonable  contracts,  although  they,  in  some 
measure,  "restrain  trade,"  are  not  within  the  meaning- 
of  the  words.  It  is  true  that  in  the  adjudged  cases 
language  may  be  found  referring  to  contracts  in  re- 
straint of  trade  which  are  valid  because  reasonable. 
But  this  mere  form  of  expression,  used  not  as  a  defini- 
tion, does  not  maintain  the  contention  that  such  contracts 
are  embraced  within  the  general  terms  "every  contract 
in  restraint  of  trade."  The  rudiments  of  the  doctrine 
of  contracts  in  restraint  of  trade  are  found  in  the 
common  law  at  a  very  early  date.  The  first  case  on  the 
subject  is  reported  in  Y.  B.  2  Hen.  V.  vol.  5,  p.  26,  and 
is  known  as  Dier's  Case.  That  was  an  action  of  dam- 
ages upon  a  bond  conditioned  that  the  defendant  should 
not  practice  his  trade  as  a  dyer  at  a  particular  place 
during  a  limited  period,  and  it  was  held  that  the  con- 
tract was  illegal.  The  principle  upon  which  this  case 
was  decided  was  not  described  as  one  forbidding  con- 
tracts in  restraint  of  trade,  but  was  stated  to  be  one  by 
which  contracts  restricting  the  liberty  of  the  subject 
were  forbidden.  The  doctrine  declared  in  that  case 
was  applied  in  subsequent  cases  in  England  prior  to  the 
case  of  Mitchell  z\  Reynolds,  decided  in  1711,  and  re- 
ported in  1  P.  Wms.  18i.  There  the  distinction  between 
general  restraints  and  partial  restraints  was  first  defi- 
nitely formulated,  and  it  was  held  that  a  contract  creat- 
ing a  partial  restraint  was  valid,  and  one  creating  a 
general  restraint  was  not.  The  theory  of  partial  and 
general  restraints  established  by  that  case  was  followed 
in  many  decided  cases  in  England,  —  not,  how^ever, 
without  the  correctness  of  the  difference  between  the 
two  being  in  some  instances  denied  and  in  others  ques- 
tioned, until  the  matter  was  set  finally  at  rest  b)''  the 
house  of  lords  in  Nordenfelt  v.  Ammunition  Co., 
reported  in  (1894)  App.  Cas.  535.  In  that  case  it  was 
held  that  the  distinction  between  partial  and  general 
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restraint  was  an  incorrect  criterion,  but  that  whether  a 
contract  was  invalid  because  in  restraint  of  trade  must 
depend  upon  whether,  on  considering*  all  the  circum- 
stances, the  contract  was  found  to  be  reasonable,  or 
unreasonable.  If  reasonable,  it  was  not  a  contract  in 
restraint  of  trade,  and,  if  unreasonable,  it  was. 

The  decisions  of  the  American  courts  substantially 
•conform  to  both  the  development  and  ultimate  results 
of  the  E^ng-lish  cases.  While  the  rule  of  partial  and 
general  restraint  has  been  either  expressly  or  impliedly 
•admitted,  the  exact  scope  of  the  distinction  between 
the  two  has  been  the  subject  of  discussion  and  varying* 
•adjudication.  And  although  it  is  accurate  to  say  that 
in  the  cases  expressions  may  be  found  speaking*  of  con- 
tracts as  being*,  in  form,  in  restraint  of  trade,  and  yet 
valid,  it  results  from  an  analysis  of  all  the  American 
cases,  as  it  does  from  the  Snglish,  that  these  expres- 
sions in  no  way  imply  that  contracts  which  were  valid 
because  they  only  partially  restrained  trade  were  yet 
considered  as  embraced  within  the  definition  of  **con- 
tracts  in  restraint  of  trade."  On  the  contrary,  the 
reason  of  the  cases,  where  contracts  partially  restrain- 
ing* trade  were  excepted,  and  hence  held  to  be  valid, 
was  because  they  were  not  contracts  in  restraint  of 
trade,  in  the  leg*al  meaning  of  those  words.  Referring 
to  the  modern  and  American  rule  on  the  subject.  Beach, 
in  his  recent  treatise  on  the  Modern  Law  of  Contracts, 
at  section  1569,  says  :  \ 

"The  tendency  of  modern  thought  and  decisions  has 
been  no  longer  to  uphold  in  its  strictness  the  doctrine 
which  formerly  prevailed  respecting  agreements  in  re- 
straint of  trade.  The  severity  with  which  such  agree- 
ments were  treated  in  the  beginning  has  relaxed  more 
and  more  by  exceptions  and  qualifications,  and  a  grad- 
ual change  has  taken  place,  brought  about  by  the 
growth  of  industrial  activities  and  the  enlargement  of 
commercial  facilities  which  tend  to  render  such  agree- 
ments less  dangerous,  because  monopolies  are  less  easy 
of  accomplishment." 
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The  fact  that  the  exclusion  of  reasonable  contracts, 
from  the  doctrine  of  restraint  of  trade  was  predicated 
on  the  conclusion  that  such  contracts  were  no  long-er- 
considered  as  coming-  within  the  meaning"  of  the  words, 
"restraint  of  trade"  is  nowhere  more  clearly  and  co- 
gently stated  than  in  the  opinion  of  the  court  of  appeals, 
of  the  state  of  New  York  in  the  case  of  Matthews  v. 
Associated  Press,   136  N.  Y.  333,  32  N.  E.  981.     la 
consideringf  the  contention  that  a  by-law  of  the  defend- 
ant association  which  prohibited  its  members  from  re- 
ceiving or  publishing"  "the  regular  news  dispatches  of' 
any  other  news  association  covering  a  like  territory  and 
organized   for  a   like   purpose"   was   void,   because  it. 
tended  to  restrain  trade  and  competition  and  to  create  a 
monopoly,  the  learned  judge  said  (page  340y  136  N.  Y.». 
and  page  982,  32  N.  E.): 

"We  do  not  think  the  by-law  improperly  tends  to- 
restrain  trade,  assuming  that  the  business  of  collecting 
and  distributing  news  would  come  within  the  definition 
of 'a  trade.'      The   latest  decisions   of   courts  in  this 
country  and  in  England  show  a  strong  tendency  to  very 
greatly  circumscribe  and  narrow  the  doctrine  of  avoid- 
ing contracts  in  restraint  of  trade.     The  courts  do  not 
go  to  the  length  of  saying  that  contracts  which  they  now 
would  say  are  in  restraint  of  trade  are  nevertheless, 
valid  contracts,  and  to  be  enforced.      They  do,   how- 
ever, now  hold  many  contracts  not  open  to  the  objec- 
tion that  they  are  in  restraint  of  trade  which  a  few- 
years   back    would    have   been     avoided    on  that  sole 
ground  both  here  and  in  England.     The  cases  in  this- 
court  which  are  the  latest  manifestations  of  the  turn  in 
the  tide  are  cited  in  the  opinion  in  this  case  at  general 
term,  and  are  Match  Co.  v.  Roeber,  106  N.  Y.  473,  13- 
N.  E.  419 ;    Hodge  v.  Sloan,  107  N.  Y.  244,  17  N.  E. 
335 ;  Leslie  v.  Lorillard,  110  N.  Y.  519,  18  N.  E.  363. 

"So  that,  when  we  agree  that  a  by-law  which  is  in 
restraint  of  trade  is  void,  we  are  still  brought  back  ta 
the  question,  what  is  a  'restraint  of  trade,'  in  the  mod- 
ern definition  of  that  term  ?     The  authority  to  make- 


Am.  &  Eng.  FREIGHT  ASSOCIATIONS.  449 

R.  Cas. 

United  States  v,  Trans-Missouri  Freight  Ass'n. 

by-laws  must  also  be  limited  by  the  scope  and  purpose 
of  the  association.  I  think  this  by-law  is  thus  limited, 
and  that  it  is  not  'in  restraint  of  trade,'  as  the  courts 
now  interpret  that  phrase." 

This  lucid  statement  aptly  sums  up  the  process  of 
reasoning-  by  which  partial  and  reasonable  contracts 
came  no  long-er  to  be  considered  as  included  in  the 
words  ''contracts  in  restraint  of  trade,"  and  points  to 
the  fallacy  embodied  in  the  proposition  that  contracts 
which  were  held  not  to  be  in  restraint  of  trade  were  yet 
covered  by  the  words  "in  restraint  of  trade";  that  is,* 
that,  althoug-h  they  were  not  such  contracts,  yet  they 
continued  so  to  be.  After  analyzing  the  provisions  of 
the  by-law,  the  opinion  proceeds  as  follows  (pag-e  341, 
136  N.  Y.,  and  page  983,  32  N.  B.): 

"Thus,  a  by-law  of  the  nature  complained  of  would 
have  a  tendency  to  strengthen  the  association,  and  to 
render  it  more  capable  of  filling  the  duty  it  was  incor- 
porated to  perform.  A  business  partnership  could  pro- 
vide that  none  of  its  members  should  attend  to  any  bus- 
iness other  than  that  of  the  partnership,  and  that  each 
partner  who  came  in  must  agree  not  to  do  any  other 
business,  and  must  give  up  all  such  business  as  he  had 
theretofore  done.  Such  an  ag-reement  would  not  be  in 
restraint  of  trade,  although  its  direct  eifect  might  be  to 
restrain  to  some  extent  the  trade  which  had  been  done." 

This  adds  cogency  to  the  demonstration,  and  shows 
in  the  most  conclusive  manner  that  the  words  "con- 
tracts in  restraint  of  trade"  do  not  continue  to  define 
those  contracts  which  are  no  longer  covered  by  the 
legal  meaning  of  the  words. 

This  court  has  not  only  recognized  and  applied  the 
distinction  between  partial  and  general  restraints,  but 
has  also  decided  that  the  true  test  whether  a  contract 
be  in  restraint  of  trade  is. not  whether,  in  a  measure,  it 
produces  such  effect,  but  whether,  under  all  the  cir- 
cumstances, it  is  reasonable.  Navigation  Co.  v,  Win- 
sor,  20  Wall.  64,  68  ;  Gibbs  v.  Gas  Co.,  130  U.  S.  396, 
409,  9  Sup.  Ct.  553.  As  it  is  unnecessary  here  to  enter 
into  a  detailed  examination  of  the  cases,  I  append  in  the 
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marg-in  a  reference  to  decisions  of  some  of  the  state 
courts,  and  to  several  v/riters  on  the  subject  of  con- 
tracts in  restraint  of  trade,  by  whom  the  doctrine  is 
reviewed  and  the  authorities  very  fully  referred  to.* 

It  follows  from  the  foreg"oing  statement  that  at  com- 
mon law  contracts  which  only  partially  restrain  trade, 
to  use  the  precise  lang-uag-e  of  Maule,  J.,  in  Rannie  v. 
Irvine,  7  Man.  &  G.  977,  were  **an  exception  ingrafted 
upon  that  rule";  that  is,  the  rule  as  to  contracts  in  re- 
straint of  trade,  '*and  that  the  exception  is  in  further- 
ance of  the  rule  itself."  I  submit,  also,  manifestly, 
that  the  further  development  of  the  doctrine  by  which 
it  was  decided  that,  if  a 'contract  was  reasonable,  it 
would  not  be  held  to  be  included  within  contracts  in 
restraint  of  trade,  although  such  contract  might  in  some 
measure  produce  such  an  effect,  was  also  an  exception 
to  the  general  rule  as  to  the  invalidity  of  contracts  in 
restraint  of  trade.  The  theory,  then,  that  the  words 
"restraint  of  trade"  define  and  embrace  all  such  con- 
tracts, without  reference  to  whether  they  are  reasona- 
ble, amounts  substantially  to  saying  that,  by  the  com- 
mon law  and  the  adjudged  American  cases,  certain 
classes  of  contracts  were  carved  out  of  and  excepted 
from  the  general  rule,  and  yet  were  held  to  remain  em- 
braced within  the  general  rule  from  which  they  were 
removed.  But  the  obvious  conflict  which  is  shown  by 
this  contradictory  result  to  which  the  contention  leads 
rests,  not  upon  the  mere  form  of  statement,  but  upon 
the  reason  of  things.  This  will,  I  submit,  be  shown 
by  a  very  brief  analysis  of  the  reasons  by  which  par- 
tial restraints  were  held  not  to  be  embraced  in  contracts 
in   restraint  of  trade,   and   by    which    ultimately  all 

♦Match  Co.  V,  Roeber,  106  N.  Y.  473,  13  N.  E.  419 ;  Lrcslie  v.  Loril- 
lard,  110  N.  Y.  519,  533,  18  N.  E.  363  ;  Beal  v.  Chase,  31  Mich.  490, 
518;  National  Ben.  Co.  v.  Union  Hospital  Co.,  45  Minn.  272,  47  N. 
W.  806  ;  Ellerman  v  Stock-Yards  Co.,  49  N.  J.  Eq.  215,  217,  23  Atl. 
287  ;  Richards  v.  Seating-  Co.,  87  Wis.  503,  514,  58  N.  W.  787  ;  note  to 
2  Pars.  Cont.  p.  748 ;  note  to  Angier  v,  Webber  (1867),  92  Am.  Dec. 
751 ;  note  to  Mitchell  v,  Reynolds,  1  Smith,  Lead.  Cas.  705,  and  sup- 
plemental note  (9th  Am.  Ed.)  716  (1888);  review  of  cases  by  A.  M. 
Eaton  in  4  Harv.  Law  Rev.  p.  129  (1890);  Patt.  Restr.  Trade  (1891). 


Am.  &  Engr.  FREIGHT  ASSOCIATIONS.  451 

R.  Gas. 

United  States  v,  Trans-Missouri  Freight  Ass*n. 

reasonable  contracts  were  likewise  decided  not  to  he  so 
embraced ;  that  is  to  say,  that  the  reasoning  by  which 
the  exceptions  were  created  conclusively  shows  the 
error  of  contending-  that  the  words  * 'contracts  in  re- 
straint of  trade"  continued  to  embrace  those  reasona- 
ble contracts  which  those  words  no  longer  described. 
It  is  perhaps  true  that  the  principle  by  which  con- 
tracts in  restraint  of  the  freedom  of  the  subject  or  of 
trade  were  held  to  be  illegal  was  first  understood  to 
embrace  all  contracts  which  in  any  degree  accomplished 
these  results.  But,  as  trade  developed,  it  came  to  be 
understood  that,  if  contracts  which  onl}"  partially  re- 
strained the  freedom  of  the  subject  or  of  trade  were 
embraced  in  the  rule  forbidding  contracts  in  restraint 
of  trade,  both  the  freedom  of  contract  and  trade  itself 
would  be  destroyed.  Hence,  from  the  reason  of  things, 
arose  the  distinction  that,  where  contracts  operated 
only  a  partial  restraint  of  the  freedom  of  contract  or  of 
trade,  they  were  not,  in  contemplation  of  law,  contracts 
in  restraint  of  trade.  And  it  was  this  conception  also 
which,  in  its  final  aspect,  led  to  the  knowledge  that 
reason  was  to  be  the  criterion  by  which  it  was  to  be  de- 
termined whether  a  contract  which  in  some  measure 
restrained  the  freedom  of  contract  and  of  trade  was  in 
reality,  when  considered  in  all  its  aspects,  a  contract  of 
that  character,  or  one  which  was  necessary  to  the  free- 
dom of  contract  and  of  trade.  To  define,  then,  the 
words  "in  restraint  of  trade"  as  embracing  every  con- 
tract which  in  any  degree  produced  that  effect,  would 
be  violative  of  reason,  because  it  would  include  all 
those  contracts  which  are  the  very  essence  of  trade, 
and  "would  be  equivalent  to  saying  that  there  should  be 
no  trade,  and,  therefore,  nothing  to  restrain.  The 
dilemma  which  would  necessarily  arise  from  defining 
the  words '*  contracts  in  restraint  of  trade"  so  as  to 
destroy  trade  by  rendering  illegal  the  contracts  upon 
which  trade  depends,  and  yet  presupposing  that  trade 
would  continue,  and  should  not  be  restrained,  is  shown 
bj'^  an  argument  advanced,  and  which  has  been  com- 
pelled by  the  exigency  of  the  premise  upon  which  it  is 
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based.  Thus,  after  insistingf  that  the  word  ''everj^"  is 
all-embracing',  it  is  said  from  the  necessity  of  thing-s  it 
will  not  be  held  to  apply  to  covenants  in  restraint  of 
trade  which  are  collateral  to  a  sale  of  property,  because 
not  ''supposed"  to  be  within  the  letter  or  spirit  of  the 
statute.  But  how,  I  submit,  can  it  be  held  that  the 
words  *'  every  contract  in  restraint  of  trade  "  embrace 
all  such  contracts,  and  yet  at  the  same  time  it  be  said 
that  certain  contracts  of  that  nature  are  not  included  ? 
The  asserted  exception  not  only  destroys  the  rule 
which  is  relied  on,  but  it  rests  upon  no  foundation  of 
reason.  It  must  either  result  from  the  exclusion  of 
particular  classes  of  contracts,  whether  they  be  reason- 
able or  not,  or  it  must  arise  from  the  fact  that  the 
contracts  referred  to  are  merely  collateral  contracts. 
But  many  collateral  contracts  may  contain  provisions 
which  make  them  unreasonable.  The  exception  which 
is  relied  upon,  therefore,  as  rendering*  possible  the 
existence  of  trade  to  be  restrained,  is  either  arbitrarv 
or  it  is  unreasonable. 

But  admitting",  arguendo,  the  correctness  of  the 
proposition  by  which  it  is  sought  to  include  every 
contract,  however  reasonable,  within  the  inhibition  of 
the  law,  the  statute,  considered  as  a  whole,  shows,  I 
think,  the  error  of  the  construction  placed  upon  it. 
Its  title  is,  "An  act  to  protect  trade  and  commerce 
ag"ainst  unlawful  restraints  and  monopolies.'*  The 
word  "unlawful"  clearly  distinguishes  between  con- 
tracts in  restraint  of  trade  which  are  lawful  and  those 
which  are  not ;  in  other  words,  between  those  which 
are  unreasonably  in  restraint  of  trade,  and  consequently 
invalid,  and  those  which  are  reasonable  and  hence 
lawful.  When,  therefore,  in  the  very  title  of  the  act, 
the  well  settled  distinction  between  lawful  and  unlaw- 
ful contracts  is  broadly  marked,  how  can  an  interpre- 
tation be  correct  which  holds  that  all  contracts,  whether 
lawful  or  not,  are  included  in  its  provisions  ?  While  it 
is  true  that  the  title  of  an  act  cannot  be  used  to  destroy 
the  plain  import  of  the  lang-uage  found  in  its  body,  yet, 
when  a  literal  interpretation   will  work  out  wrong  or 
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injury,  or  where  the  words  of  the  statute  are  ambigu- 
ous, the  title  may  be  resorted  to  as  an  instrument  of 
construction.  In  U.  S.  v.  Palmer,  3  Wheat.  610, 
where  general  language  found  in  the  body  of  a  criminal 
statute  was  given  a  narrow  and  restricted  meaning, 
Mr.  Chief  Justice  Marshall,  in  the  course  of  the 
opinion,  said  (page  631) :  "The  title  of  an  act  cannot 
control  its  words,  but  may  furnish  some  aid  in  showing 
what  was  in  the  mind  of  the  legislature.  The  title  of 
this  act  is,  'An  act  for  the  punishment  of  certain  crimes 
against  the  United  States. '  It  would  seem  that  offenses 
ajDfainst  the  United  States,  not  offenses  against  the 
human  race,  were  the  crimes  which  the  legislature 
intended  by  this  law  to  punish." 

So,  also,  in  U.  S.  v.  Union  Pac.  R.  Co.,  91  U.  S.  72, 
where  the  construction  of  a  statute  was  involved,  it 
was  held  that  the  interpretation  adopted  was  supported 
by^  the  title,  which  disclosed  the  general  purpose  which 
congress  had  in  view  in  adopting  the  law  under  con- 
sideration. The  same  rule  was  announced  in  Smythe 
V.  Fiske,  23  Wall.  374,  380,  and  Coosaw  Min.  Co.  v. 
South  Carolina,  144  U.  S.  550,  12  Sup.  Ct.  689,  and 
cases  there  cited. 

Pretermitting  the  consideration  of  the  title,  it  cannot 
be  denied  that  the  words  ''restraint  of  trade,"  used  in 
the  act  in  question,  had,  long  prior  to  the  adoption  of 
that  act,  been  construed  as  not  embracing  reasonable 
contracts.  The  well-settled  rule  is  that,  where  tech- 
nical words  are  used  in  an  act,  and  their  meaning  has 
previously  been  conclusively  settled  by  long  usage  and 
judicial  construction,  the  use  of  the  words  without  an 
indication  of  an  intention  to  give  them  a  new  signifi- 
Kxince  is  an  adoption  of  the  generally  accepted  meaning 
affixed  to  the  words  at  the  time  the  act  was  passed. 
Particularly  is  this  rule  imperative  where  the  statute  in 
which  the  words  are  used  creates  a  crime,  as  does  the 
statute  under  consideration,  and  gives  no  specific  defi- 
nition of  the  crime  created.  Thus  in  U.  S.  v.  Palmer, 
supra,  Mr.  Chief  Justice  Marshall,  referring  to 
the  term  * 'robbery,"  as  used  in  the  statute,  said  (page 
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630) :  **Of  the  meaningf  of  the  term  'robbery'  as  used 
in  the  statute,  we  think  no  doubt  can  be  entertained. 
It  must  be  understood  in  the  sense  in  which  it  is  recog- 
nized and  defined  at  common  law." 

If  these  obvious  rules  of  interpretation  be  applied,  it 
seems  to  me  they  render  it  impossible  to  construe  the 
words  '*every  restraint  of  trade,"  used  in  the  act,  in 
any  other  sense  than  as  excluding"  reasonable  contracts, 
as  the  fact  that  such  contracts  were  not  considered  to 
be  within  the  rule  of  contracts  in  restraint  of  trade  was 
thoroug-hly  established,  both  in  England  and  in  this 
country,  at  the  time  the  act  was  adopted.  It  is,  I  sub- 
mit, not  to  be  doubted  that  the  interpretation  of  the 
words  * 'every  contract  in  restraint  of  trade"  so  as  to 
embrace  within  its  purview  every  contract,  however 
reasonable,  would  certainly  work  an  enormous  injust- 
ice, and  operate  to  the  undue  restraint  of  the  liberties 
of  the  citizen.  But  there  is  no  canon  of  interpretation 
which  requires  that  the  letter  be  followed,  when  by  so- 
doing  an  unreasonable  result  is  accomplished.  On  the 
contrary,  the  rule  is  the  other  way,  and  exacts  that  the 
spirit  which  vivifies,  and  not  the  letter  which  killeth, 
is  the  proper  guide  by  which  to  correctly  interpret  a 
statute.  In  Smythe  v.  Fiske,  23  Wall.  374,  380,  this, 
court  declared  that  :  "A  thing  maj^  be  within  the 
letter  of  the  statute,  and  not  within  its  meaning,  and 
within  its  meaning,  though  not  within  its  letter.  The 
intention  of  the  lawmaker  is  the  law."  In  Lau  Ow 
Bew  V.  U.  S.,  144  U.  S.  47,  12  Sup.  Ct.  517,  this  court, 
speaking  through  Mr.  Chief  Justice  Fuller,  said 
(page  59,  144  U.  S.,  and  page  520,  12  Sup.  Ct.) : 

"Nothing  is  better  settled  than  that  statutes  should 
receive  a  sensible  construction,  such  as  will  effectuate 
the  legislative  intention,  and,  if  possible,  so  as  to 
avoid  an  unjust  or  an  absurd  conclusion.  Church  of 
Holy  Trinity  v.  U.  S.,  143  U.  S.  457,  12  Sup.  Ct.  511; 
Henderson  v.  Mayor,  etc.,  92  U.  S.  259  ;  U.  S.  v. 
Kirby,  7  Wall.  482  ;  Gates  v.  Bank,  100  U.  S.  239." 

In  all  the  cases  there  cited  the  literal  language  of  the 
statutes  was  disregarded,  in  order  to  restrict  its  opera- 


Am.  &  Eng.  FREIGHT  ASSOCIATIONS.  455 

R.  Gas. 

United  States  v,  Trans-Missouri  Freight  Ass*n. 

tion  within  reason.  To  those  cases  may  also  be  added 
U.  S.  V.  Mooney,  116  U.  S.  104,  6  Sup.  Ct.  304,  where 
it  was  contended  that  by  the  act  of  March  3,  1875,  c. 
137,  the  circuit  courts  were  vested  with  jurisdiction 
concurrent  with  district  courts  over  certain  suits. 
The  plausibility  of  the  argument,  based  upon  the  literal 
languag-e  of  the  statute,  was  conceded  by  the  court, 
but  the  results  which  would  follow  from  sustaining 
the  construction  contended  for  were  pointed  out  by  the 
court,  and  it  was  observ-ed  (page  107,  116  U.  S.,  and 
page  306,  6  Sup.  Ct.) :  "A  construction  which 
involves  such  results  was  clearly  not  contemplated  by 
congress." 

Indeed,  it  seems  to  me  there  can  be  no  doubt  that 
reasonable  contracts  cannot  be  embraced  within  the 
provisions  of  the  statute  if  it  be  interpreted  by  the  light 
of  the  supreme  rule  commanding  that  the  intention  of 
the  law  must  be  carried  out,  and  it  must  be  so  construed 
as  to  afford  the  remedy  and  frustrate  the  wrong  con- 
templated by  its  enactment. 

The  plain  intention  of  the  law  was  to  protect  the 
liberty  of  contract  and  the  freedom  of  trade.  Will  this 
intention  not  be  frustrated  by  a  construction  which,  if 
it  does  not  destroy,  at  least  gravely  impairs,  both  the 
liberty  of  the  individual  to  contract  and  the  freedom  of 
trade  ?  If  the  rule  of  reason  no  longer  determines  the 
right  of  the  individual  to  contract,  or  secures  the 
validity  of  contracts  upon  which  trade  depends  and 
results,  what  becomes  of  the  liberty  of  the  citizen  or 
of  the  freedom  of  trade  ?  Secured  no  longer  by  the 
law  of  reason,  all  these  rights  become  subject,  when 
questioned,  to  the  mere  caprice  of  judicial  authority. 
Thus,  a  law  in  favor  of  freedom  of  contract,  it  seems 
to  me,  is  so  interpreted  as  to  gravely  impair  that  free- 
dom. Progress,  and  not  reaction,  was  the  purpose  of 
the  act  of  congress.  The  construction  now  given  the 
act  disregards  the  whole  current  of  judicial  authority, 
and  tests  the  right  to  contract  by  the  conceptions  of 
that  right  entertained  at  the  time  of  the  Year  Books, 
instead  of  by  the  light  of  reason  and  the  necessity  of 
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modern  society.  To  do  this  violates,  as  I  see  it,  the 
plainest  conception  of  public  policy,  for,  as  said  by  Sir 
G.  Jessel,  M.  R.,  in  Printing  Co.  v.  Sampson,  L.  R. 
19  Eq.  465 :  '*If  there  is  one  thing*  which  more  than 
another  public  policy  requires,  it  is  that  men  of  full 
ag-e  and  competent  understanding-  shall  have  the  utmost 
liberty  of  contracting",  and  their  contracts,  when  entered 
into  freely  and  voluntarily,  shall  be  held  sacred,  and 
shall  be  enforced  by  courts  of  justice." 

The  remedy  intended  to  be  accomplished  by  the  act 
of  cong-ress  was  to  shield  aguinst  the  danger  of  contract 
or  combination  by  the  few  against  the  interest  of  the 
many,  and  to  the  detriment  of  freedom.  The  construc- 
tion now  given,  I  think,  strikes  down  the  interest  of 
the  many  to  the  advantage  and  benefit  of  the  few.  It 
has  been  held  in  a  case  involving  a  combination  among 
workingmen  that  such  combinations  are  embraced  in 
the  act  of  congress  in  question,  and  this  view  was  not 
doubted  by  this  court.  Li  re  Debs,  64  Fed.  724,  745- 
755;  Id.,  158  U.  S.  564,  15  Sup.  Ct.  900.  The  inter- 
pretation of  the  statute,  therefore,  which  holds  that 
reasonable  agreements  are  within  its  purview,  makes  it 
embrace  every  peaceable  organization  or  combination  of 
the  laborer  to  benefit  his  condition  either  by  obtaining 
an  increase  of  wages  or  diminution  of  the  hours  of 
labor.  Combinations  among  labor  for  this  purpose 
were  treated  as  illegal  under  the  construction  of  the 
law  which  included  reasonable  contracts  within  the 
doctrine  of  the  invalidity  of  contracts  or  combinations  in 
restraint  of  trade,  and  they  were  only  held  not  to  be 
embraced  within  that  doctrine  either  by  statutory 
exemption  therefrom,  or  by  the  progress  which  made 
reason  the  controlling  factor  on  the  subject.  It  follows 
that  the  construction  which  reads  the  rule  of  reason 
out  of  the  statute  embraces  within  its  inhibition  every 
contract  or  combination  by  which  workingmen  seek  to 
peaceably  better  their  condition.  It  is,  therefore,  as  I 
see  it,  absolutely  true  to  say  that  the  construction  now 
adopted,  which  works  out  such  results,  not  only  frus- 
trates the  plain  purpose  intended  to  be  accomplished  by 
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•congress,  but  also  makes  the  statute  tend  to  an  end 
never  contemplated,  and  against  the  accomplishment  of 
which  its  provisions  were  enacted. 

But  conceding",  for  the  sake  of  arg-ument,  that  the 
words  "  every  contract  in  restraint  of  trade,*'  as  used 
in  the  act  of  Congress  in  question,  prohibit  all  such 
contracts,  however  reasonable  they  may  be,  and  there- 
fore that  all  that  great  body  of  contracts  which  are 
commonly  entered  into  between  individuals  or  corpora- 
tions, and  which  promote  and  develop  trade,  and  which 
have  been  heretofore  considered  as  lawful,  are  no 
longer  such  ;  and  conceding  also  that  agreements 
entered  into  by  associations  of  workingmen  to  peaceably 
better  their  condition,  either  by  obtaining  an  increase 
or  preventing  a  decrease  of  wages,  or  by  securing  a 
reduction  in  the  hours  of  labor,  or  for  mutually  protect- 
ing each  other  from  unjust  discharge,  or  for  other  rea- 
sonable purposes,  have  become  unlawful, — it  remains 
to  consider  whether  the  provisions  of  the  act  of  1890 
were  intended  to  apply  to  agreements  made  between 
carriers  for  the  purpose  of  classifying  the  freight  to  be 
by  them  carried,  or  preventing  secret  cutting  of  the 
published  rates  ;  in  other  words,  whether  the  terms  of 
the  statute  were  intended  to  apply  to  contracts  between 
carriers  entered  into  for  the  purpose  of  securing  fair- 
ness in  their  dealings  with  each  other,  and  tending  to 
protect  the  public  cigainst  improper  discrimination  and 
sudden  changes  in  rates.  To  answer  this  question  in- 
volves deciding  whether  the  act  here  relied  upon  was 
intended  to  abrogate  the  provisions  of  the  act  of  Con- 
gress of  the  4th  of  February,  1887,  and  the  amendments 
thereto,  commonly  known  as  the  **  Interstate  Commerce 
Act."  The  question  is  not  whether  railway  companies 
may  not  violate  the  terms  of  the  statute  of  1890  if  they 
do  acts  which  it  forbids  and  punishes,  but  whether  that 
statute  was  intended  to  abrogate  the  power  of  railway 
\:ompanie8  to  make  contracts  with  each  other  which  are 
either  expressly  sanctioned  by  the  interstate  commerce 
act,  or  the  right  to  make  which  arises  by  reasonable 
implication  from  the  terms  of  that  act ;  that  is  to  say. 
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not  whether  the  act  of  1890  is  not  operative  upon  all 
persons  and  corporations,  but  whether,  being"  so  gener- 
ally operative,  it  was  intended  to  forbid,  as  in  restraint 
of  trade,  all  contracts  on  the  subjects  embraced  within 
and  controlled  by  the  interstate  commerce  law.  The 
statute  commonly  known  as  the  **  Interstate  Commerce- 
Law  "  was  a  special  act,  and  it  was  intended  to  regulate 
interstate  commerce  transported  by  railway  carriers. 
All  its  provisions  directly  and  expressly  related  to  this 
subject.  The  act  of  1890,  on  the  contrary,  is  a  g-eneral 
law,  not  referring  specifically  to  carriers  of  interstate 
commerce.  The  rule  is  that  a  general  law  will  not  be 
held  to  repeal  a  special  statute  unless  there  be  a  clear 
implication,  unavoidably  resulting  from  the  general  law, 
that  it  was  the  intention  that  the  provisions  of  the  gen- 
eral law  should  cover  the  subject-matter  previously 
expressly  and  specifically  provided  for  by  particular 
legislation.  The  doctrine  on  this  subject  is  thus  stated 
\n  Ex  parte  Crow  Dog,  109  U.  S.  570,  3  Sup.  Ct.  405: 

*' '  The  general  principle  to  be  applied,'  said  Boville, 
C.  J.,  in  Thorpe  v.  Adams,  L.  R.  6  C.  P.  135,  '  to  the 
construction  of  acts  of  parliament,  is  that  a  general  act 
is  not  to  be  construed  to  repeal  a  previous  particular- 
act,  unless  there  is  some  express  reference  to  the  pre- 
vious legislation  on  the  subject,  or  unless  there  is  a 
necessary  inconsistency  in  the  two  acts  standing  to- 
gether.' 'And  the  reason  is,'  said  Wood,  V.  C.,  in 
Fitzgerald  r.  Champenys,  30  Law  J.  Eq.  782,  2  Johns. 
&  H.  31-54,  *  that  the  legislature,  having  had  its  atten- 
tion directed  to  a  special  subject,  and  having  observed 
all  the  circumstances  of  the  case,  and  provided  for  them, 
does  not  intend  by  a  general  enactment  afterward  to- 
derogate  from  its  own  act  when  it  makes  no  special 
mention  of  its  intention  so  to  do.'  " 

These  principles  thus  announced  are  treated  as  ele- 
mentary by  the  text  writers.  End.  Interp.  St.  §  223  ; 
Sedg.  St.  Const.  §§  157,  158  ;  Suth.  St.  Const.  §  157. 

Does,  therefore,  the  implication  irresistibly  arise  that 
Congress  intended  in  the  act  of  1890  to  abrogate,  in 
whole  or  in  part,  the  provisions  of  the  act  of  1887,  reg- 
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ulating'  interstate  commerce  ?  It  seems  to  me  that  the 
nature  of  the  two  enactments  clearly  demonstrates  that 
there  was  no  such  intention.  The  act  to  regulate  inter- 
state commerce  expressed  the  purpose  of  Congress  to 
deal  with  a  complex  and  particular  subject  which,  from 
its  very  nature,  required  special  legislation.  That  act 
was  the  initiation  of  a  policy  by  Congress  looking  to 
the  development  and  working  out  of  a  harmonious  sys- 
tem to  regulate  the  highly  important  subject  of  inter- 
state transportation. 

Conceding,  arg'iiendo,  that  the  debates  which  took 
place  at  the  time  of  the  passage  of  the  act  of  1890  may 
not  be  resorted  to  as  a  means  of  interpreting  its  tei^t, 
yet  a  review  of  the  proceedings  connected  with  the  pas- 
sage of  the  act  of  July  2,  1890,  through  the  two  houses 
of  Congress,  it  seems  to  me,  leaves  no  room  for  ques- 
tion that  the  act  was  not  designed  to  cover  the  partic- 
ular subjects  which  had  been,  therefore,  specially 
reg"ulated  by  provisions  of  the  interstate  commerce  law. 

Prior  to  the  passage  of  the  act  of  1890,  various  reports 
had  been  made  to  Congress  concerning  the  operations 
of  the  interstate  commerce  act,  in  which  the  commission 
pointed  out  the  desirability  and  necessity  of  contracts 
between  railroad  companies  in  the  matter  of  classifica- 
tion, stable  rates,  etc.  After  the  act  of  1890  had  been 
adopted  in  the  senate,  it  w^as  amended  in  the  house  of 
representatives  st>  as  to  specifically  include  among  the 
contracts  declared  lawful  "  contracts  for  the  transporta- 
tion of  persons  or  property  from  one  state  or  territory 
into  another."  21  Cong.  Rec.  pt.  5,  pp.  4099,  4144. 
On  the  return  of  the  bill  to  the  senate,  the  amendment 
was  agreed  to,  with  the  added  provision  that  the  con- 
tracts for  transportation  to  be  prohibited  "  should  onlj" 
be  such  as  raise  the  rates  of  transportation  above  what 
is  just  and  reasonable."  Id.  p.  4753.  The  house 
refused  to  concur  in  the  senate  amendment.  A  confer- 
ence committee  was  appointed  bj'  both  bodies,  which 
recommended  that  the  house  of  representatives  recede 
from  its  disagreement  to  the  amendments  of  the  senate, 
and  agree  to  the  same  modified  by  the  addition  of  the 
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provision  that  *'  nothing  in  this  act  shall  be  deemed  or 
held  to  impair  the  powers  of  the  several  states  in  respect 
to  any  of  the  matters  in  this  act  mentioned."  In  a 
statement  accompanying*  the  report,  Mr.  Stewart,  for 
the  conferees  on  the  part  of  the  house,  said  : 

'*A  majority  of  the  committee  of  conference  on  the 
part  of  the  house  on  the  disag^reeing  votes  of  the  two 
houses  on  senate  bill  submit  the  following-  statement : 

*'  In  the  original  bill  two  things  were  declared  illegal, 
namely,  contracts  in  restraint  of  interstate  trade  or 
commerce,  and  the  monopolization  of  such  trade. 

'*  Its  only  object  was  the  control  of  trusts,  so  called, 
so, far  as  such  combinations  in  their  relation  to  interstate 
trade  are  within  reach  of  federal  legislation. 

**  The  house  amendment  extends  the  scope  of  the  act 
to  all  agreements  entered  into  for  the  purpose  of  pre- 
venting competition,  either  in  the  purchase  or  sale  of 
commodities  or  in  the  transportation  of  persons  or  prop- 
erty within  the  jurisdiction  of  Congress. 

"  It  declares  illegal  any  agreement  for  relief  from  the 
effects  of  competition  in  the  two  industries  of  trans- 
portation or  merchandising,  however  excessive  or 
destructive  such  combination  may  be. 

'*The  amendment  reported  by  the  conference  is  the 
senate  amendment  with  the  added  proviso  that  the 
power  of  the  states  over  the  subjects  embraced  in  the 
act  shall  not  be  impaired  thereby. 

'*It  strikes  from  the  house  amendment  the  clause 
relating  to  contracts  for  the  purchase  of  merchandise, 
and  modifies  the  transportation  clause  by  making 
unlawful  agreements  which  raise  rates  above  what  is 
just  and  reasonable." 

21  Cong.  Rec.  pt.  6,  p.  5950. 

The  house  rejected  the  report  of  the  conference 
committee,  and  adhered  to  its  amendments.  A  new 
conference  committee  was  appointed,  and  the  recommen- 
dation of  that  committee  that  both  houses  recede  was 
concurred  in,  and  the  bill  as  it  originally  passed  the 
senate  was  adopted.     21  Cong.  Rec.  pt.  9,  p.  6212. 

It  thus  appears  that  the  bill  was  originally  introduced 
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in  the  form  in  which  it  now  appears ;  that  this  form 
was  thought  not  to  be  sufficient  to  embrace  railroad 
transportation,  and  that  a  determined  effort  was  made 
by  the  proposed  amendment  to  include  such  contracts, 
and  that  the  effort  was  unsuccessful.  The  reports  to 
congress  by  the  commission  and  by  the  conference 
committee  btiing"  facts  proper  to  be  noticed  in  seeking* 
to  ascertain  the  intention  of  congress  (Church  of  Holy 
Trinity  v.  U.  S.,  143  U.  S.  457,  12  Sup.  Ct.  511),  it 
ivould  seem  to  be  manifest  therefrom  that  there  was  no 
intention  by  the  act  to  interfere  with  the  control  and 
regulation  of  railroads  under  the  interstate  commerce 
act,  or  wiih  acts  of  the  companies  which  had  thereto- 
fore been  recognized  as  in  conformity  to,  and  not  in 
conflict  with,  that  act. 

That  there  was  and  could  have  been  no  intention  to 
repeal  by  the  act  of  1890  the  earlier  '*act  to  regulate 
interstate  commerce"  is  additionally  evidenced  by  the 
fact  that  no  reference  is  made  in  the  later  act  to  the 
prior  one,  and  that  no  language  is  contained  in  the  act 
of  1890  which  could  in  any  way  be  construed  as  abro- 
gating any  of  the  rights  conferred  or  powers  called 
into  existence  by  the  interstate  commerce  act.  Nowhere, 
contemporaneous  with  the  act  of  1890,  is  there  anything 
indicating  that  any  one  supposed  that  the  provisions  of 
that  act  were  intended  to  repeal  the  interstate  commerce 
act.  The  understanding  of  congress  in  this  respect  is 
shown  by  the  circumstance  that  the  interstate  commerce 
act  has  been  amended  in  material  particulars,  and 
treated  as  existing,  since  the  adoption  of  the  act  of 
1890  ;  and  this  conception  of  the  legislative  department 
of  the  government  has  also  been  that  entertained  by 
the  executive  and  judicial  departments,  evidenced  by 
the  appointment  of  new  members  of  the  commission, 
and  by  decisions  of  the  courts  enforcing  various  provi- 
sions of  that  act,  and  treating  it  as  still  subsisting  in 
its  entirety.  The  two  laws  then  co-existing,  is  the 
agreement  of  the  carriers  to  secure  a  uniform  classifica- 
tion of  freight,  and  to  prevent  secret  changes  of  the 
published  rates, — in  other  words,  to  secure  just  and 
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fair  dealing's  between  each  other, — Sanctioned  by  the 
act  to  reg-ulate  interstate  commerce,  and,  therefore,  not 
within  the  inhibition  of  the  act  of  1890? 

The  interstate  commerce  act  provided  for  the  appoint- 
ment of  a  commission,  to  whom  was  to  be  confided  the 
supervision  of  the  execution  of  the  law.  Without  g-oing- 
into  detailed  mention  of  the  provisions  of  -the  statute,  I 
adopt  and  quote  the  summary  statement  of  the  leadingr 
features  of  the  original  act  contained  in  the  first  annual 
report  made  to  congress  by  the  commission,  as  required 
by  the  act.     It  is  as  follows  : 

* 'All  charges  made  for  services  by  carriers  subject 
to  the  act  must  be  reasonable  and  just.  Every  unjust 
and  unreasonable  charge  is  prohibited,  and  declared  to 
be  unlawful. 

'*The  direct  or  indirect  charging,  demanding,  col- 
lecting, or  receiving  for  any  service  rendered  a  greater 
or  less  compensation  from  any  one  or  more  persons 
than  from  any  other  for  a  like  and  contemporaneous 
service,  is  declared  to  be  unjust  discrimination,  and  is 
prohibited. 

"The  giving  of  any  undue  or  unreasonable  prefer- 
ences, as  between  persons  or  localities,  or  kinds  of 
traffic,  or  the  subjecting  any  one  of  them  to  undue  or 
unreasonable  prejudice  or  disadvantage,  is  declared  to 
be  unlawful. 

"Reasonable,  proper,  and  equal  facilities  for  the 
interchange  of  traffic  between  lines,  and  for  the  receiv- 
ing, forwarding,  and  delivering  of  passengers  and 
property  between  connecting  lines,  is  required,  and 
discrimination  in  rates  and  charges  as  between  con- 
necting lines  is  forbidden. 

*'  It  is  made  unlawful  to  charge  or  receive  any  greater 
compensation  in  the  aggregate  for  the  transportation  of 
passengers  or  the  like  kind  of  property  under  substan- 
tially similar  circumstances  and  conditions  for  a  shorter 
than  for  a  longer  distance  over  the  same  line  in  the 
same  direction,  the  shorter  being  included  within  the 
longer  distance. 

"Contracts,    agreements v  or   combinations    for   the 
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pooling"  of  freights  of  diiFerent  and  competing-  rail- 
roads, or  for  dividing  between  them  the  aggregate  or 
net  earnings  of  such  railroads  or  any  portion  thereof, 
are  declared  to  be  unlawful. 

**A11  carriers  subject  to  the  law  are  required  to 
print  their  tariffs  for  the  transportation  of  persons  and 
property,  and  to  keep  them  for  public  inspection  at 
€very  depot  or  station  on  their  roads.  An  advance  in 
rates  is  not  to  be  made  until  after  ten  days'  public 
notice,  but  a  reduction  in  rates  may  be  made  to  take 
-effect  at  once,  the  notice  of  the  same  being  immediately 
and  publicly  given.  The  rates  publicly  notified  are  to 
be  the  maximum  as  well  as  the  minimum  charges 
which  can  be  collected  or  received  for  the  services 
respectively  for  which  they  purport  to  be  established. 

**  Copies  of  all  tariffs  are  required  to  be  filed  with 
the  commission,  which  is  also  to  be  promptly  notified 
of  all  changes  that  shall  be  made  in  the  same.  The 
joint  tariffs  of  connecting  roads  are  also  required  to  be 
filed,  and  also  copies  of  all  contracts,  agreements,  or 
arrangements  between  carriers  in  relation  to  traffic 
affected  by  the  act. 

**  It  is  made  unlawful  for  any  carrier  to  enter  into 
^ny  combination,  contract,  or  agreement,  expressed  or 
implied,  to  prevent,  by  change  of  time  schedules,  car- 
riage in  different  cars,  or  by  other  means  or  devices, 
the  carriage  of  freights  from  being  continuous  from 
the  place  of  shipment  to  the  place  of  destination," 

These  provisions  substantially  exist  in  the  act  as 
now  in  force,  except  that  by  an  amendment  made 
March  2, 1889,  it  was  provided  that  rates  should  not  be 
reduced  by  carriers  except  upon  three  days'  public 
notice  of  an  intention  so  to  do. 

This  summary  of  the  act,  which  omits  reference  to  a 

number  of  its  provisions  relating  to  the  power  of  the 

-commission  and  the  mode  in  w^hich  these  powers  are  to 

be  exercised,   will   suffice  for  an  examination  of  the 

matter  in  hand. 

Now,  a  consideration  of  the  terms  of  the  statute,  I 
•submit,  makes  it  clear  that  the  contract  here  sought  to 
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be  avoided  as  illegal  is  either  directly  sanctioned  or 
impliedly  authorized  thereby.  That  the  act  did  not. 
contemplate  that  the  relations  of  the  carrier  should  be 
confined  to  his  own  line  and  to  business  going*  over 
such  line  alone,  is  conclusively  shown  by  the  fact  that, 
the  act  specifically  provides  for  joint  and  continuous 
lines  ;  in  other  words,  for  ag^reements  between  several 
roads  to  compose  a  joint  line.  That  these  ag'reements, 
are  to  arise  from  contract  is  also  shown  by  the  fact 
that  the  law  provides  for  the  filing-  of  such  contracts, 
with  the  commission.  And  it  was  also  contemplated 
that  the  ag-reements  should  cover  joint  rates,  since  it 
provides  for  the  making  of  such  joint  tariffs  and  for 
their  publication  and  filing-  with  the  commission.  The 
making-  of  a  tariff  of  this  character  includes  necessarily 
agreements  for  the  classification  of  freight,  as  the 
freight  classification  is  the  essential  element  in  the 
making  up  of  a  rate.  That  the  interstate  commerce 
rates,  all  of  which  are  controlled  by  the  provisions  as 
to  reasonableness,  were  not  intended  to  fluctuate  hourly 
and  daily  as  competition  might  ebb  and  flow,  results 
from  the  fact  that  the  published  rates  could  not  either 
be  increased  or  reduced,  except  after  a  specified  time. 
It  follows,  then,  that  agreements  as  to  reasonable  rates, 
and  against  their  secret  reduction  conform  exactly  to 
the  terms  of  the  act.  Indeed,  the  authority  to  make 
agfreements  on  this  subject  not  only  results  from  the 
terms  of  the  act  just  referred  to,  but  from  its  manda- 
tory provisions  forbidding  discrimination  against  or 
preference  to  persons  and  places.  The  argument  that 
these  provisions  referred  to  joint  lines  alone,  and  not 
to  competitive  lines,  is.  without  force,  since  joint  rates 
necessarily  relate  to  and  are  influenced  by  the  rates  on 
competitive  lines.  To  illustrate,  suppose  three  joint 
lines  of  railroads  between  Chicago  and  New  York, 
each  made  up  of  many  roads.  How  could  a  joint  rate- 
be  agreed  on  by  the  roads  composing  one  of  these  con- 
tinuous lines,  without  an  ascertainment  of  the  rate 
existing  on  the  other  continuous  line  ?  What  contract, 
could  be  made  with  safety  for  transportation,  over  one- 
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of  the  lines  without  taking  into  account  the  rate  of  all 
the  others  ?  There  certainly  could  be  no  prevention 
of  unjust  discrimination  as  to  the  persons  and  places 
within  a  g-iven  territory,  unless  the  rates  of  all  com- 
peting* lines  within  the  territory  be  considered  and  the 
sudden  change  of  the  published  rates  of  all  such  lines 
be  guarded  against. 

I  do  not  further  elaborate  the  reasons  demonstrating 
that  classification  is  essential  to  rate  making,  and  that  a 
joint  rate,  to  be  feasible,  must  consider  the  competitive 
rates  in  the  same  territory,  since  these  propositions  are 
to  me  self-evident,  and  their  correctness  is  substantiated 
by  statements  found  in  the  reports  of  the  interstate 
commerce  commission  to  congress,  of  which  reports 
judicial  notice  may  be  taken.  Heath  v.  Wallace,  138 
U.  S.  573,  584,  11  Sup.  Ct.  380. 

I  excerpt  from  some  of  these  reports  of  the  commis- 
sion to  congress  statements  bearing  on  these  subjects, 
as  well  as  other  statements  indicating  that  agreements 
among  carriers,  competitive  as  well  as  connecting,  for 
the  purpose  of  securing  a  uniform  classification  and 
preventing  the  undercutting  of  rates,  underbilling,  etc., 
existed  prior  to  the  interstate  commerce  act,  were  con- 
tinued thereafter,  and  were  deemed  not  to  be  forbidden 
by  law,  but,  on  the  contrary,  were  considered  as  in- 
struments tending  to  secure  its  successful  evolution. 
While  it  is  doubtless  true  that  in  a  recent  report  the 
commission,  as  now  constituted,  has  said  that  agree- 
ments between  competitors  to  prevent  the  undercutting 
of  rates  may  operate  to  cause  carriers  to  disregard  the 
lawful  orders  of  the  commission,  this  fact  does  not 
change  the  legal  inference  to  be  deduced  from  the  con- 
struction placed  upon  the  law  by  those  charged  with 
its  administration  in  the  period  immediately  following 
its  adoption  and  which  was  then  reported  to  congress. 

On  the  subject  of  relative  rates,  the  commission,  at 
page  39  of  their  first  annual  report,  said  :  "Questions 
of  rates  on  one  line  at  one  point  cannot  be  considered 
by  themselves  exclusively ;  a  change  in  them  must 
affect  rates  in  a  considerable  part  of  the  country.  *  *  * 

7  (N.  S.)  A.  &  E.  R.  Cas.— 33 
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Just  rates  are  always  relative.  The  act  itself  pro- 
vides for  its  being"  so  when  it  forbids  unjust  discrimi- 
nation as  between  localities."  That  is  to  say,  if  one 
continuous  line  made  joint  rates  and  fixed  and  published 
them,  and  the  other  then  made  a  different  rate,  not  only 
w^ould  the  first  joint  rate  be  injurious  to  the  interests 
of  the  railroads  making  it,  during-  the  period  in  which 
it  could  not  be  chang"ed,  but  would  also  be  against  the 
interests  of  the  public  and  of  those  who  had  contracted 
to  ship,  since  it  would  create  among*  shippers  and  the 
receivers  that  inequality  which  it  was  the  express  pur- 
pose of  the  act  to  prevent. 

In  the  same  report  of  the  commission,  at  page  33, 
not  only  the  expediency,  but  the  necessity,  of  contract- 
ual relations  between  railroad  companies  is  pointed  out 
in  the  following  language  : 

*'To  make  railroads  of  the  greatest  possible  service  to 
the  countrj^  contract  relations  would  be  essential,  be- 
cause there  would  need  to  be  joint  tariffs,  joint  run- 
ning arrangements,  an  interchange  of  cars,  and  a  giv- 
ing of  credit  to  a  large  extent,  some  of  which  were 
obviously  beyond  the  reach  of  compulsory  legrislation, 
and,  even  if  they  were  not,  could  be  best  settled  and  all 
the  incidents  and  qualifications  fixed  by  the  voluntary 
action  of  the  parties  in  control  of  the  roads  respect- 
ively." 

Also  at  page  35,  after  referring  to  the  fact  that  the 
former  railroad  associations  had  been  continued  in  ex- 
istence since  the  enactment  of  the  interstate  commerce 
law,  though  pooling  had  been  prohibited,  among  other 
objects,  for  the  "making  of  regulations  for  uninter- 
rupted and  harmonious  railroad  communication  and  ex- 
change of  traffic  within  the  territories  embraced  by 
their  workings,"  the  commission  observed  that  "some 
regulations  in  addition  to  those  made  by  the  law  are 
almost,  if  not  altogether,  indispensable." 

On  the  same  page  the  fact  is  emphasized  that  classi- 
fication had  not  been  taken,  by  the  act,  out  of  the  hands 
of  the  carriers,  and  it  was  observed  that  classification 
was  best  made  by  the  joint  action   of   the   railroads 
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themselves.  In  its  second  annual  report  the  commis-' 
sion,  in  commenting*  upon  the  evils  arising*  from  the 
want  of  friendly  business  relations  between  railroads 
and  the  injury  that  a  short  road  migfht  cause  by  simply 
abstaining  from  extending  accommpdation  that  could 
not  be  lawfully  forced  from  it,  said  (page  28): 

"The  public  has  an  interest  in  being  protected 
against  the  probable  exercise  of  any  such  power.  But 
its  interest  goes  further  than  this  ;  it  goes  to  the  es- 
tablishment of  such  relations  among  the  managers  of 
roads  as  will  lead  to  the  extension  of  their  traffic  ar- 
rangfements  with  mutual  responsibility,  just  as  far  as 
may  be  possible,  so  that  the  public  may  have  in  the 
service  performed  all  the  benefits  and  conveniences 
that  might  be  expected  to  follow  from  g-eneral  federa- 
tion. There  is  nothing  in  the  existence  of  such  ar- 
rangements which  is  at  all  inconsistent  with  earnest 
competition.  They  are  of  general  convenience  to  the 
carriers,  as  well  as  to  the  public,  and  their  voluntary 
extension  may  be  looked  for  until  in  the  strife  between 
the  roads  the  limits  of  competition  are  passed  and  war- 
fare is  entered  upon.  But  in  order  to  form  them  great 
mutual  concessions  are  often  indispensable,  and  such 
concessions  are  likely  to  be  made  when  relations  are 
friendly,  but  are  not  to  be  looked  for  when  hostile  rela- 
tions have  been  inaugfurated." 

At  page  29  of  the  report  the  existence  of  traffic  ar- 
rangements between  railroads  is  called  to  the  attention 
of  congress  in  the  following  language  : 

** While  the  commission  is  not  at  this  time  prepared 
to  recommend  general  legislation  towards  the  establish- 
ment or  promotion  of  relations  between  the  carriers 
that  shall  better  subserve  the  public  interest  than  those 
which  are  now  common,  it  must  nevertheless  look  for- 
ward to  the  possibility  of  something  of  that  nature  be- 
coming at  some  time  imperative,  unless  a  great  im- 
provement in  the  existing  condition  of  things  is  volun- 
tarily inaugurated." 

So,  also,  the  existence  of  traffic  associations,  between 
competitive  roads,  for  purposes  recognized  by  the  act 
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as  lawful,  and  their  favorable  tendency,  seems  to  be 
conceded  in  the  fourth  annual  report  of  the  commis- 
sioners, where,  at  pagfe  29,  it  is  said  : 

*'If  the  regulations  which  are  established  by  the 
railroad  associations  were  uniformly,  or  even  generally, 
observed  by  their  members,  respectively,  there  would 
be  little  difficulty  in  enforcing*  a  rule  of  reasonable 
rates,  for  the  competition  between  the  roads  which  even 
then  w^ould  exist  would  be  such  as  would  prevent  the 
establishment  of  rates  which  are  altogether  unreason- 
able, and  the  public  would  not  be  likely  to  complain  if 
they  were  satisfied  that  the  rate  sheets  were  observed." 

The  character  of  associations  such  as  that  under 
consideration  is  alluded  to  at  pag-e  26  of  the  same  re- 
port, where,  in  discussing*  the  subject  of  how  best  to 
secure  a  unity  of  railroad  interests,  it  was  observed  : 
**  Without  legislation  to  favor  it,  little  can  be  done 
beyond  the  formation  of  consulting  and  advisory  asso- 
ciations, and  the  work  of  these  is  not  only  necessarily 
defective,  but  it  is  also  limited  to  a  circumscribed 
territory." 

The  significance  of  the  statement  that,  to  obtain 
uniformity  of  classification,  a  result  most  desirable  for 
the  best  interests  of  the  public,  agreements  between 
the  railroads  themselves  was  essential,  is  apparent  from 
the  fact,  frequently  declared  by  the  commission  in  its 
reports,  that  uniformity  of  classification  is  one  of  the 
pre-requisites  of  uniformity  of  rates.  1  Ann.  "Rep.  30, 
35;  2  Ann.  Rep.  40;  3  Ann.  Rep.  51,  52;  4  Ann. 
Rep.  32.  The  very  great  importance  of  uniform  and 
stable  rates  has  also  frequently  been  reiterated  in  the 
reports  of  the  commission.  Thus,  at  page  6  of  the 
first  annual  report,  in  reviewing  the  causes  which  led 
to  the  adoption  of  the  interstate  commerce  act,  it  is 
said  : 

"  Permanence  of  rates  was  also  seen  to  be  of  very 
high  importance  to  every  man  engaged  in  business 
enterprises,  since  without  it  business  contracts  were 
lottery  ventures.  It  was  also  perceived  that  the  abso- 
lute sum  of  the  money  charges  exacted  for  transporta- 
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tion,  if  not  clearly  beyond  the  bounds  of  reason,  was  of 
inferior  importance  in  comparison  with  the  obtaining" 
of  rates  that  should  be  open,  equal,  relatively  just  as 
between  places,  and  as  steady  as  in  the  nature  of  things 
was  practicable." 

That  unstable  rates  between  competing  carriers  lead 
to  in  jurious  discrimination,  one  of  the  evils  sought  to 
be  remedied  by  the  act,  was  mentioned  in  the  same 
report  at  pages  36  and  37,  in  connection  with  a  discus- 
sion of  the  subject  of  reasonable  charges,  in  the  fol- 
lowing languag-e : 

''Among*  the  reasons  most  frequently  operating"  to 
cause  complaints  of  rates  may  be  mentioned  :  The 
want  of  steadiness  in  rates,  *  *  *  more  often, 
perhaps,  g-rowing  out  of  disagreements  between  com- 
peting* companies,  which,  when  they  become  serious, 
may  result  in  wars  of  rates  between  them.  Wars  of 
rates,  when  mutual  injury  is  the  chief  purpose  in  view, 
as  is  sometimes  the  case,  are  not  only  mischievous  in 
their  effects  upon  the  parties  to  them,  and  upon  the 
business  community  whose  calculations  and  plans  must 
for  a  time  be  disturbed,  but  they  have  a  permanently 
injurious  influence  upon  the  railroad  service,  because 
of  their  effect  upon  the  public  mind." 

The  evil  effects  of  shifting  rates  were  also  treated  of 
at  pag"e  22  of  the  second  annual  report,  where  the  com- 
mission inserted  a  letter  received  from  a  business  man 
of  Kansas  City,  not  connected  with  railroads,  who 
said  : 

"The  frequent  and  violent  changes  in  railway  rates 
which  have  taken  place  during  the  past  few  years,  and 
which  seem  likely  to  be  unabated,  seems  to  me  to  call 
for  new  leg"islation  in  the  way  of  amendment  of  the 
interstate  commerce  bill.  These  changes  are  ruinous 
to  all  business  men,  as  well  as  the  railways,  and  are 
the  cause  of  great  discontent  among  shippers  every- 
where, and  especially  to  the  farmers.  What  is  needed 
is  a  fixed,  permanent  rate,  which  shall  be  reasonable, 
and  which  can  be  counted  upon  by  any  one  engaging 
in  business." 


470  FREIGHT  ASSOCIATIONS.  ^^^-  ^^ 

(N.S.) 

United  States  v.  Trans-Missouri  Freight  Ass'n. 

So,  also,  in  the  fourth  annual  report,  it  was  observed 
that  shifting-,  unstable  rates,  by  competing-  roads,  were 
contrary  to  the  purpose  of  the  interstate  commerce  act, 
and  hampered  the  operations  of  the  commission.  It 
was  said  at  page  21 : 

"In  former  reports  the  commission  has  referred  to 
the  undoubted  fact  that  competition  for  business  be- 
tween railroad  companies  is  often  pushed  to  ruinous 
extremes,  and  the  most  serious  difficulty  in  the  way  of 
securing  obedience  to  the  law  may  be  traced  to  this 
fact.  When  competition  degenerates  to  rate  wars, 
they  are  as  unsettling  to  the  business  of  the  country  as 
they  are  mischievous  to  the  carriers,  and  the  spirit  of 
existing  law  is  against  them." 

In  addition  to  the  text  of  the  law  heretofore  com* 
mented  on,  the  section  which  forbids  pooling  adds 
cogency  to  the  construction  that  the  law  could  not  have 
been  intended  to  forbid  contracts  between  carriers  for 
the  purpose  of  preventing  the  doing*  of  those  thing's 
which  the  law  forbade.  For,  as  I  have  shown,  it  can- 
not be  denied  that  at  the  time  of  the  passag-e  of  the  act 
there  existed  associations  and  contracts  between  car- 
riers for  other  purposes  than  the  pooling-  of  their  earn- 
ing-s.  While  the  exact  scope  of  these  contracts  is  not 
shown,  the  fact  that  their  existence  was  considered  by 
congress  results  from  the  face  of  the  act,  since  it 
requires  that  ag-reements  and  contracts  between  car- 
riers shall  be  filed  with  the  commission.  Moreover, 
the  earlier  reports  of  the  commission,  as  I  have  shown, 
refer  tb  such  traffic  agreements,  and  state  that  after 
the  passage  of  the  act  they  continued  to  exist  as  they 
had  existed  before,  eliminating  only  the  pooling  feature. 

In  view  of  these  facts,  when  the  act  expressly  for- 
bids contracts  and  combinations  between  railroads  for 
pooling,  and  makes  no  mention  of  other  contracts,  it  is 
clear  that  the  continued  existence  of  such  contracts 
was  contemplated,  and  they  are  not  intended  to  be  for- 
bidden by  the  act.  The  elementary  rule  of  expressio 
tinins  entirely  justifies  this  implication. 

And  it  is,  I  submit,  no  answer  to  this  reasoning-  to 
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say  that  the  record  does  not  show  the  terms  of  these 
contracts,  since  judicial  notice  may  be  taken  of  the 
reports  made  by  the  commission  to  congress,  from 
which  reports  the  nature  of  the  contracts  is  sufficiently 
pointed  out  to  authorize  the  conclusion  to  illustrate  that 
they  were  of  the  general  character  of  the  one  here 
assailed. 

While  the  excerpts  from  the  reports  of  the  commis- 
sion, which  have  been  heretofore  made,  serve  to  elu- 
cidate the  text  of  the  act,  they  also,  I  submit,  constitute 
a  contemporaneous  construction  of  the  provisions  of 
the  act  made  by  the  officers  charged  with  its  adminis- 
tration, which  is  entitled  to  very  great  weight.  Brown 
V.  U.  S.,  113  U.  S.  571,  5  Sup.  Ct.  648,  and  cases 
there  cited. 

The  rule  sustained  by  these  authorities  receives  ad- 
ditional sanction  here,  from  the  fact  that  the  construc- 
tion at  the  time  made  by  the  commission  was  reported 
to  congress,  and  the  act  was  subsequently  amended  by 
that  body  without  any  repudiation  of  such  construction. 

It  is,  I  submit,  therefore  not  to  be  denied  that  the 
agreement  between  the  carriers,  the  validity  of  which 
is  here  drawn  in  question,  seeking  to  secure  uniform 
classification  and  to  prevent  the  undercutting  of  the 
published  rates,  even  though  such  agreements  be  made 
with  competing  as  well  as  joint  lines,  is  in  accord  with 
the  plain  text  of  the  interstate  commerce  act,  and  is  in 
harmony  with  the  views  of  the  purposes  of  that  law 
contemporaneously  expressed  to  congress  by  the  body 
immediately  charged  with  its  administration,  and 
tacitly  approved  by  congress. 

But,  departing  from  a  consideration  of  the  mere 
text  and  looking  at  the  interstate  commerce  act  from  a 
broader  aspect,  in  order  to  discover  the  intention  of  the 
lawmaker  and  to  discern  the  evils  which  it  was  in- 
tended to  suppress  and  the  remedies  which  it  was  pro- 
posed to  afford  by  its  enactment,  it  seems  to  me  very 
clear  that  the  contract  in  question  is  in  accord  with  the 
act  and  should  not  be  avoided. 

It  cannot  be  questioned  that  the  interstate  commerce 
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act  was  intended  b;^  congress  to  inaug-urate  a  new 
policy  for  the  purpose  of  reasonably  controlling  inter- 
state commerce  rates  and  the  dealings  of  carriers  with 
reference  to  such  rates.  Two  systems  were  necessarily 
presented — the  one  a  prohibition  against  the  exaction 
of  all  unreasonable  rates  and,  subject  to  this  restriction, 
allowing  the  hourly  and  daily  play  of  untrammelled 
competition,  resulting  in  inequality  and  discrimination  ; 
the  other  imposing  a  like  duty  as  to  reasonable  rates, 
and,  while  allowing  competition  subject  to  this  limita- 
tion, preventing  the  injurious  consequences  arising 
from  a  constant  and  daily  change  of  rates  between  con- 
necting or  competing  lines,  thus  avoiding  discrimina- 
tion and  preference  as  to  persons  and  places. 

The  second  of  these  systems  is,  I  submit,  plainly  the 
one  embodied  in  the  interstate  commerce  act.  At  the 
outset  reasonable  rates  are  exacted,  and  the  power  to 
strike  down  rates  which  are  unreasonable  is  provided. 
In  the  subsequent  provisions,  discrimination  against 
persons  and  against  places  to  arise  from  daily  fluctua- 
tion in  rates  is  guarded  against  by  requiring  publication 
of  rates,  and  forbidding  changes  of  the  published  rates, 
whether  by  way  of  increase  or  reduction,  during  a 
limited  time.  To  hold,  then,  the  contract  under  con- 
sideration to  be  invalid  when  it  simply  provides  for 
uniform  classification,  and  seeks  to  prevent  secret  or 
sudden  changes  in  the  published  rates,  would  be  to 
avoid  a  contract  covered  by  the  law,  and  embodied  in 
its  policy.  It  cannot,  I  think,  be  correctly  said  that, 
while  the  avowed  purpose  of  the  contract  in  question 
embraced  only  the  foregoing  objects,  its  ulterior  intent 
was  to  bring  about  results  in  conflict  with  the  inter- 
state commerce  law.  The  answers  to  the  bill  of  com- 
plaint specially  denied  the  allegations  as  to  the  improper 
motives  of  the  parties  to  the  contract,  and  also  expressly 
averred  their  lawful  and  innocent  intention.  As  the 
case  was  heard  upon  bill  and  answer,  improper  motives 
cannot  therefore  be  imputed.  Indeed,  the  opinion  of 
the  court  sustains  this  view,  since  it  eliminates  all  con- 
sideration of   improper  motives,   and   holds   that  the 
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validity  of  the  contract  must  depend  upon  its  face,  and 
"deduces,  as  a  leg'al  conclusion  from  this  premise,  that 
the  contract  is  invalid,  because  even  reasonable  con- 
tracts are  embraced  within  the  purview  of  the  act  of 
1890.  To  my  mind,  the  judicial  declaration  that  car- 
riers cannot  ag-ree  among*  themselves  for  the  purpose 
of  aiding"  in  the  enforcement  of  the  provisions  of  the 
interstate  commerce  law  will  stike  a  blow  at  the  bene- 
ficial results  of  that  act,  and  will  have  a  direct  tendency 
to  produce  the  preferences  and  discriminations  which 
it  was  one  of  the  main  objects  of  the  act  to  frustrate. 
The  great  complexity  of  the  subject,  the  numerous 
interests  concerned  in  it,  the  vast  area  over  which  it 
operates,  present  difficulties  enough  without,  it  seems 
to  me,  it  being"  advisable  to  add  to  them  by  holding 
thSit  a  contract  which  is  supported  by  the  text  of  the 
law  is  invalid,  because,  although  it  is  reasonable  and 
just,  it  must  be  considered  as  in  restraint  of  trade. 

Nor  do  I  think  that  the  danger  of  these  evil  conse- 
quences is  avoided  by  the  statement  that,  if  the  contract 
be  annulled,  these  dangers  will  not  arise,  because  ex- 
perience shows  that  contracts  such  as  that  here  in  ques- 
tion, when  entered  into  by  railroads,  are  never  observed, 
and  therefore  it  is  just  as  though  the  contract  did  not 
«xist.  How,  may  I  ask,  can  judicial  notice  be  taken  of 
this  fact,  when  it  is  said  that  judicial  notice  cannot  be 
taken  of  the  fact  that  there  are  such  contracts  ?  How, 
moreover,  may  I  ask,  can  it  be  said  on  one  branch  of 
the  case  that  the  contract,  although  reasonable,  must  be 
avoided,  because  it  is  a  contract  in  restraint  of  trade, 
and  then  on  the  other  branch  declare  that  contracts  of 
that  character  never  do  restrain  trade,  because  they  are 
never  carried  out  between  the  parties  who  enter  into 
them  ? 

There  is  another  contention  which,  I  submit,  is  also 
iinsouml.  That  is  the  suggestion  that  it  is  impossible 
to  say  that  there  can  be  such  a  thing*  as  a  reasonable 
contract  between  railroads  seeking  to  avoid  sudden  or 
'secret  chang-es  in  reasonable  rates,  because  the  question 
of  railroad  rates  is  so  complex,  and  is  involved  in  so 
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much  difficulty,  that  to  say  that  a  rate  is  reasonable  is« 
equivalent  to  sayingf  that  it  must  be  fixed  by  the  rail- 
roads themselves,  as  no  mind   outside  of  the  officials  of 
the  particular  roads  can  determine  whether  a  rate  is^ 
reasonable  or  not.     But  this  proposition  absolutely  con- 
flicts with  the  methods  of  dealing-  with  railroad   rates^ 
adopted  in  Eng-land,  and  expressly  put  in  force  by  Con- 
gress in  the  interstate  commerce  act,  and  by  many  of 
the  states  of  the  Union.     For  years  the  rule  in  Eng*- 
land  was  reasonable  rates  enforced  by  judicial  j>ower,. 
and  subsequently  by  enactment  securing-  such  reason- 
able rates  by  administrative  authority.     The  interstate- 
commerce  act  especially  provides  for  reasonable  rates, 
and  vests  primarily  in  the  commission,  and  then  in  the- 
courts,  the  power  to  enforce  the  provision,  and    like- 
machinery  is  provided  in  many  of  the  states.     Will  it 
be  said  that  Cong-ress  and  other  leg-islative  bodies  have 
provided  for  reasonable  rates,  and  created  the  machinery 
to  enforce  them,  when  whether  rates  are  reasonable  or 
not  is  impossible  of  ascertainment  ?     If  this  proposition 
be  correct,  what,  may  I  ask,  becomes  of  the  judg-ment 
of  this  court  in  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co,  v. 
Interstate  Commerce   Commission,   162  U.  S.  184,  16< 
Sup.  Ct.  700,  where  it  is  held  that  the  order  of  the 
commission  finding-  certain  rates  charged  by  a  railroad 
to  be  unreasonable  was  correct  ? 

In  conclusion,  I  notice  briefly  the  proposition  that. 
though  it  be  admitted  that  contracts,  when  made  by  in- 
dividuals or  private  corporations,  when  reasonable,  will 
not  be  considered  as  in  restraint  of  trade,  yet  such  is. 
not  the  case  as  to  public  corporations,  because  any  con- 
tract made  by  them  in  any  measure  in  restraint  of  trade, 
even  when  reasonable,  is  presumptively  injurious  to  the 
public  interests,  and  therefore  invalid.  The  fallacy  in 
this  proposition  consists  in  overlooking  the  distinction 
between  acts  of  a  public  corporation  which  are  ultra 
vires  and  those  which  are  not.  If  the  contract  of  such 
a  corporation  which  is  assailed  be  tdtra  vires^  of  course 
the  question  of  reasonableness  becomes  irrelevant,  since 
the  charter  is  the  reason  of  the  being  of  the  corporation^ 
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The  doctrine  is  predicated  on  the  following  expressions 
taken  from  the  opinion  of  the  court  expressed  by  Mr. 
Chief  Justice  Fuller  in  Gibbs  v.  Gas  Co.,  130  U. 
S.,  at  page  408,  9  Sup.  Ct.  557 : 

"  That,  in  the  instance  of  business  of  such  a  character 
that  it  presumably  cannot  be  restrained  to  any  extent, 
whatever  without  prejudice  to  the  public  interests, 
courts  decline  to  enforce  or  sustain  contracts  imposing 
such  restraint,  however  partial,  because  in  contraven- 
tion of  public  policy.  This  subject  is  much  considered, 
and  the  authorities  cited,  in  West  Virginia  Tran^p.  Co. 
V.  Ohio  River  Pipe-Line  Co.,  22  W.  Va.  600 ;  Chicago 
Gaslight  &  Coke  Co.  v.  People's  Gaslight  &  Coke  Co., 
121  111.  530,  13  N.  E.  169  ;  W.  U.  Tel.  Co.  v.  Ameri- 
can Union  Tel.  Co.,  65  Ga.  160." 

But,  manifestly,  this  language  must  be  construed 
wnth  reference  to  the  facts  of  the  case  in  which  it  was 
used.  What  the  facts  were  in  that  case  is  shown  by 
the  statement  in  the  opinion  (page  406,  130  U.  S.,  and 
page  556,  9  Sup.  Ct.)  that  the  contract  there  considered 
"  was  an  agreement  for  the  abandonment  by  one  of  the 
companies  of  the  discharge  of  its  duties  to  the  public." 
It  is  also  to  be  remembered  that  it  was  this  character 
of  contract — that  is,  one  which  was  ultra  vires — which 
was  held  to  be  illegal  in  the  West  Virginia,  Illinois, 
and  Georgia  cases  which  were  cited  in  the  Gibbs  Case 
in  support  of  the  excerpt  just  quoted.  That  the  lan- 
guage in  the  Gibbs  Case  referred  to  conditions  of  fact 
like  that  there  passed  upon — that  is,  contracts  ultra 
vires — is  shown  by  the  subsequent  case  of  Chicago,  St. 
L.  &  N.  O.  R.  Co.  V.  Pullman  South.  Car.  Co.,  139 
U.  S.  79,  11  Sup.  Ct.  490,  where  a  contract  of  the  rail- 
way company  was  assailed  as  in  restraint  of  trade  ;  and 
the  court  held  that  although,  by  the  contract,  the  com- 
pany had  restrained  itself  for  a  long  period  of  years 
from  using  other  than  certain  drawing  room  and  sleep- 
ing cars,  the  contract  was  yet  a  valid  and  proper  con- 
tract. Manifestly,  this  decision  is  utterly  irreconcilable 
with  the  view  that,  in  the  case  of  a  railroad  company, 
every  restraint  imposed  by  contract  upon  its  freedom  of 


476  FREIGHT  ASSOCIATIONS.  ^ol.  Vn 

(N.s.) 

United  States  v,  Trans-Missouri  Freight  Ass'n. 

action  is  necessarily  injurious  to  the  public  interests, 
and  hence  invalid.  Indeed,  the  proposition  that  any 
restraint  of  its  conduct  which  a  railroad  may  create  by 
contract  is  invalid,  because  such  road  is  a  public  corpo- 
ration, is  demonstrated  to  be  erroneous  by  the  inter- 
state commerce  act,  which,  in  the  provisions  heretofore 
referred  to,  not  only  expressly  authorizes,  but  in  some 
instances  commands,  agfreements  from  which  restraint 
of  the  action  of  the  corporation  necessarily  arises. 

I  am  authorized  to  say  that  Mr.  Justice  Field,  Mr. 
Justice  Gray,  and  Mr.  Justice  Shiras  concur  in 
this  dissent. 


NOTE. 

An  act  to  protect  trade  and  commerce  agrainst  unlawful 

restraints  and  monopolies. 

Be  it  enacted  by  the  senate  and  house  of  representa- 
tives of  the  United  States  of  America,  in  congress 
assembled  : 

Section  1.  Every  contract,  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade 
or  commerce  among*  the  several  states,  or  with  foreign 
nations,  is  hereby  declared  to  be  illegal.  Every  person 
who  shall  make  any  such  contractor  engage  in  any  such 
•combination  or  conspiracy,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  five  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court. 

Sec.  2.  Every  person  who  shall  monopolize,  or 
attempt  to  monopolize,  or  combine  or  conspire  with  any 
other  person  or  persons,  to  monopolize  any  part  of  the 
trade  or  commerce  among  the  several  states,  or  with 
foreign  nations,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished 
by  fine  not  exceeding  five  thousand  dollars,  or  by  im- 
prisonment not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court. 
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Sec.  3.  Every  contract,  combination  in  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of  trade  or 
commerce  in  any  territory  of  the  United  States  or  of 
the  District  of  Columbia,  or  in  restraint  of  trade  or 
commerce  between  any  such  territory  and  another, 
or  between  any  such  territory  or  territories  and 
any  state  or  states  or  the  District  of  Columbia,  or  with 
foreig-n  nations,  or  between  the  District  of  Columbia 
and  any  state  or  states  or  foreign  nations,  is  hereby 
declared  illegal.  Every  person  who  shall  make  any 
such  contract  or  engage  in  any  such  combination  or 
conspiracy,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  punished  by  fine 
not  exceeding  five  thousand  dollars,  or  by  imprisonment 
not  exceeding  one  year,  or  by  both  said  punishments, 
in  the  discretion  of  the  court. 

Sec.  4.  The  several  circuit  courts  of  the  United 
States  are  herebj'  invested  with  jurisdiction  to  prevent 
and  restrain  violations  of  this  act ;  and  it  shall  be  the 
duty  of  the  several  district  attorne5'^s  of  the  United 
States,  in  their  respective  districts,  under  the  direction 
of  the  attorney  general,  to  institute  proceedings  in 
equity  to  prevent  and  restrain  such  violations.  Such 
proceedings  may  be  by  way  of  petition  setting  forth 
the  case  and  praying  that  such  violation  shall  be  en- 
joined or  otherwise  prohibited.  When  the  parties 
complained  of  shall  have  been  duly  notified  of  such 
petition  the  court  shall  proceed,  as  soon  as  may  be,  to 
the  hearing  and  determination  of  the  case  ;  and  pending 
such  petition  and  before  final  decree,  the  court  may  at 
any  time  make  such  temporary  restraining  order  or 
prohibition  as  shall  be  deemed  just  in  the  premises. 

Sec.  5.  Whenever  it  shall  appear  to  the  court  before 
which  any  proceeding  under  section  four  of  this  act 
may  be  pending,  that  the  ends  of  justice  require  that 
other  parties  should  be  brought  before  the  court,  the 
court  may  cause  them  to  be  summoned,  whether  they 
reside  in  the  district  in  which  the  court  is  held  or  not ; 
and  subpoenas  to  that  end  may  be  served  in  any  district 
by  the  marshal  thereof. 
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Sec.  6.  Any^  property  owned  under  any  contract  or 
by  any  combination,  or  pursuant  to  any  conspiracy  (and 
being"  the  subject  thereof)  mentioned  in  section  one  of 
this  act,  and  being*  in  the  course  of  transportation  from 
one  state  to  another,  or  to  a  foreig'n  country,  shall  be 
forfeited  to  the  United  States,  and  may  be  seized  and 
condemned  by  like  proceedings  as  those  provided  by 
law  for  the  forfeiture,  seizure  and  condemnation  of 
property  imported  into  the  United  States  contrary  to 
law. 

Sec.  7.  Any  person  who  shall  be  injured  in  his  busi- 
ness or  property  by  any  other  person  or  corporation  by 
reason  of  anything*  forbidden  or  declared  to  be  unlawful 
by  this  act,  may  sue  therefor  in  any  circuit  court  of  the 
United  States  in  the  district  in  which  the  defendant 
resides  or  is  found,  without  respect  to  the  amount  in 
controversy,  and  shall  recover  threefold  the  damages  by 
him  sustained,  and  the  costs  of  suit,  including  a  reason- 
able attorney's  fee. 

Sec.  8.  That  the  word  '*person"  or  "persons" 
wherever  used  in  this  act  shall  be  deemed  to  include 
corporations  and  associations  existing  under  or  author- 
ized by  the  laws  of  either  the  United  States,  the  laws 
of  any  of  the  territories,  the  laws  of  any  state,  or  the 
laws  of  any  foreign  country. 

Approved  July  2,  1890. 
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Cody. 

{Supreme  Court  of  the  United  States,  April  19,  iSgy,) 

Removal  of  Causes— Federal  Corporations— Erroneous  Statement 
in  Complaint. — The  erroneous  statement  in  the  complaint  in  an 
action  in  a  state  court  against  a  federal  corporation  that  the  defend- 
ant is  created  under  state  laws  does  not  deprive  such  defendant  of 
its  right  as  a  federal  corporation  to  remove  such  action  to  a  federal 
court. 

Railroads  in  Streets— Crossings—  Care  to  Be  Exercised — Question 
of  Fact. — The  care  which  a  person  who  crosses  a  railroad  track  on  a 
street  in  a  city  is  required  to  use  varies  with  the  surrounding  cir- 
cumstances, and  is  a  question  of  fact  for  the  jury,  and  to  the  extent 
that  the  danger  of  passing  over  such  crossing  is  increased  by  the 
absence  of  light  and  condition  of  the  weather,  to  that  extent  is 
greater  care  required  of  both  the  railway  company  and  one  passing 
the  crossing,  the  care  required  of  both  being  such  as  an  ordinary 
prudent  man  would  exercise  under  similar  circumstances. 

Same — Accident  at  Crossing — Negligence.— Where  a  person  is  in- 
jured at  the  crossing  of  a  railroad  track  and  a  street  in  a  city  and 
his  failure  to  use  the  care  which  a  person  of  ordinary  prudence 
would  have  exercised  under  such  conditions  is  the  proximate  cause 
of  his  injuries,  then  he  cannot  recover,  although  the  railway  com- 
pany may  have  also  been  guilty  of  negligence  in  failing  to  give  the 
«tatntory  signals  for  such  crossing. 

Crossmgs— Duty  of  Railway  Company  and  Traveler. — The  obliga- 
tions, rights,  and  duties  of  railroads  and  travelers  upon  highways 
crossing  them  are  mutual  and  reciprocal,  and  no  greater  degree  of 
care  is  required  of  the  one  than  of  the  other. 

In  Error  to  the  United  States  Circuit  Court  of 
Appeals,  Fifth  Circuit. 

This  was  an  action  commenced  by  Henry  D.  Cody 
against  the  Texas  &  Pacific  Railway  Company  in  the 
district  court  of  Tarrant  county,  Tex.,  and         CMeutiua. 
removed  by  defendant  to  the  circuit  court  of 
the  United  States  for  the  Northern  district  of  Texas. 

PlaintiflF  alleged  in   his  petition  that  on  March   4, 
1892,  he  was  injured  at  the  crossing-  of  the  track  of  the 
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defendant  company  over  Jennings  avenue,  in  the  city- 
of  Ft.  Worth,  Tex.,  by  the  carelessness  and  negfligfence^ 
of  the  defendant  and  its  ag-ents  and  servants.  Defend- 
ant demurred  generally,  and  pleaded  the  general  issue, 
and,  in  special  pleas,  alleged  the  contributory  negli- 
gence of  plaintiff,  and  his  failure  to  exercise  due  care 
under  the  circumstances.  The  issues  were  submitted 
to  a  jury,  which  found  a  verdict  in  favor  of  plaintiff' 
for  the  sum  of  S7,500,  on  which  judgment  was  ren- 
dered. The  case  was  taken  to  the  circuit  court  of 
appeals  for  the  Fifth  circuit,  and  the  judgment  affirmed 
(30  U.  S.  App.  183,  14  C.  C.  A.  310,  and  67  Fed.  71), 
whereupon  it  was  brought  to  this  court  by  writ  of 
error. 

John  F,  Dillon,    W.  S.  Pierce,  and  D.  D.  Dmican^, 

for  plaintiff  in  error. 

E.  B.  Kriittschniit,  E.  H.  Farrar,  B.  F.  Jonas^ 
and  Thomas  F.  West,  for  defendant  in  error. 

Mr.  Chief  Justice  Fuller,  after  stating  the  facts. 
in  the  foregoing  language,  delivered  the  opinion  of  the 
court. 

The  railway  company  raises  a  preliminary  question* 
of  jurisdiction.     Plaintiff  h^elow  described  himself  in 

RoBOTturcaiiiM  ^^^  petition  as  a  resident  of  Tarrant  county*. 
-TedeVc4>r?ori.  Tex.,  and  alleged  the  Texas  &  Pacific  Rail- 
suit  Jiii«n7fii**"'  way  Company  to  be  "a  private  corporation » 
compitiiit.  created  and  existing  under  the  laws  of  the 

state  of  Texas,"  and  that  "the  defendant  owns  and 
operates  a  line  of  railway  extending  into  and  running" 
through  said  Tarrant  count}%  and  into  and  through  the 
city  of  Ft.  Worth,  Tarrant  county,  Tex.,  and  has,  for 
the  purpose  of  conducting  and  carrying  on  its  business, 
in  the  management  and  operation  of  said  line  of  rail- 
way, an  office  and  agency  and  an  agent  and  representa- 
tive in  the  city  of  Ft.  Worth,  in  said  Tarrant  county* 
upon  whom  citation  may  be  served  in  this  case,  the 
name  of  the  said  agent  being  J.  T.  Clements." 

The  defendant  company  filed  its  petition  for  removal 
in  due  time,  which,  in  addition  to  other  necessary  aver- 


Am.  &  Eng.         "    RAILROADS  IN  STREETS.  481 

R.  Cas. 

Texas  &  P.  Ry.  Co.  v.  Cody, 

ments,  stated  "that,  at  the  commencement  of  this  suit, 
plaintiff  was  then,  and  still  is,  a  citizen  and  resident  of 
the  state  of  Texas,  and  that  your  petitioner  was  then, 
and  still  is,  a  corporation  orgfanized  under  and  by  virtue 
of  certain  acts  of  congress  of  the  United  States,  to  wit, 
an  act  entitled  *An  act  to  incorporate  the  Texas  and 
Pacific  Railway  Company,  and  to  aid  in  the  construc- 
tion of  its  road  and  other  purposes,'  approved  March 
3rd,  1871,  and  an  act  supplementary  thereto,  approved 
March  2,  1872  ;  and  that  this  is  a  suit  arising*  under  the 
laws  of  the  United  States,  within  the  meaning*  of  the 
second  section  of  an  act  of  March  3,  1875,  as  amended 
by  the  acts  of  March  3,  1887,  and  August  13,  1888." 

Bond  was  tendered  and  approved,  and  the  case  re- 
moved accordingly.  There  is  no  controversy  over  the 
fact  that  the  defendant  corporation  owed  its  existence 
to  acts  of  congress,  and  was  entitled  to  remove  the 
cause  as  one  arising  under  the  laws  of  the  United 
States,  in  accordance  with  the  decision  of  this  court 
in  Pacific  Railroad  Removal  Cases,  115  U.  S.  1,  5  Sup. 
Ct.  1113 ;  but  the  railway  company  expresses  appre- 
hension lest  we  may  hold  that  jurisdiction  was  not 
maintainable  within  the  rule  laid  down  in  Tennessee  v. 
Union  &  Planters'  Bank,  152  U.  S.  454,  14  Sup.  Ct. 
654,  and  other  cases,  because  plaintiff  b«low  did  not 
allege  that  defendant  was  a  federal  corporation,  but 
rather  the  contrary. 

The  rule  thus  referred  to  and  reiterated  in  Chappell 
V.  Waterworth,  155  U.  S.  102,  15  Sup.  Ct.  34,  Postal 
Tel.  Cable  Co.  v.  Alabama,  155  U.  S.  482,  15  Suo.  Ct. 
192,  and  Railway  Co.  v.  Skottowe,  162  U.  S.  490,  16 
Sup.  Ct.  689,  is  that  under  the  acts  of  March  3,  1887 
(chapter  373),  and  August  13,  1888  (chapter  866),  a  case 
not  depending  on  the  citizenship  of  the  parties,  nor 
otherwise  specially  provided  for,  canhot  be  removed 
from  a  state  court  into  the  circuit  court  of  the  United 
States,  as  one  arising  under  the  constitution,  laws,  or 
treaties  of  the  United  States,  unless  that  appears  by 
the  plaintiff's  statement  of  his  own  claim,  and  that,  if 
it  does  not  so  appear,  the  want  cannot  be  supplied  by 
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any  statement  in  the  petition  for  remo\'al  or  in  the  sub- 
sequent pleadings. 

By  the  acts  of  congress  of  1887  and  1888,  the  juris- 
diction of  the  circuit  court  on  removal  by  defendant 
(and  defendants  alone  can  remove)  is  limited  to  such 
suits  as  might  have  been  originally  brought  in  that 
court ;  and  it  is  essential,  if  the  jurisdiction  is  invoked 
on  the  ground  that  the  cause  of  action  arises  under  the 
constitution,  laws,  or  treaties  of  the  United  States,  that 
this  should  be  asserted.  If  recovery  directly  depends 
upon  a  right  claimed  under  the  constitution,  laws,  or 
treaties,  plaintiff's  statement  of  his  case  must  necessa- 
rily disclose  the  fact ;  and,  if  the  action  is  brought  in 
the  state  court,  defendant  can  remove  it.  If,  however, 
plaintiff  asserts  no  such  right,  and  defendant  puts  his 
defense  on  the  possession  of  such  right,  or  its  denial  to 
plaintiff,  though  essential  to  his  recovery,  then  defend- 
ant is  remitted  to  his  writ  of  error  from  this  court  to 
the  state  court  to  test  the  federal  questions  thus  raised. 

It  is  obvious  that  in  the  instance  of  diverse  citizen- 
ship a  different  question  is  presented.  Plaintiff  may 
run  his  own  risk  in  respect  of  the  cause  of  action  on 
which  he  proceeds,  but  he  cannot  cut  off  defendant's 
constitutional  right  as  a  citizen  of  a  different  state  than 
the  plaintiff,  to  choose  a  federal  forum,  by  omitting  to 
aver  or  mistakenly  or. falsely  stating  the  citizenship  of 
the  parties. 

And  this  must  be  so  also  as  to  federal  railroad  cor- 
porations. It  was  held  in  the  Pacific  Railroad  Removal 
Cases  that,  as  all  the  faculties  and  capacities  possessed 
by  such  corporations  were  derived  from  their  acts  of 
incorporation  by  congress,  all  their  doings  arose  out  of 
those  laws,  and\  therefore,  suits  by  and  against  them 
were  "suits  arising  under  the  laws  of  the  United 
States."  Conceding  this,  the  principle  applicable  to 
diverse  citizenship  may  reasonably  be  applied  to  them. 

If,  in  this  case,  plaintiff  had  simply  described  de- 
fendant by  its  name,  without  more,  there  would  seem 
to  be  no  question  that,  as  the  corporation  was  judicially 
known  to  be  a  federal  corporation,  defendant  would  be 
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entitled  to  remove  the  case  on  proper  alle^tions  in  its 
petition  ;  and  we  think  this  necessarily  follows,  where, 
bv  some  mistake  or  otherwise,  the  defendant  is  erroneous- 
ly  stated  to  be  created  under  state  laws.  Here  defend- 
ant was  described  as  "a  private  corporation,  created 
and  existing"  under  the  laws  of  the  state  of  Texas"  ; 
and  this  was  repeated  in  an  amended  petition,  filed  in 
the  circuit  court,  but  no  motion  to  remand  was  made, 
nor  was  the  propriety  of  the  removal  questioned  in  any 
way.  Possibly  the  pleader  did  not  intend  to  deny  the 
federal  character  of  the  company,  but,  whether  so  or 
not,  no  issue  was  or  could  be  made  as  to  the  source  of 
its  corporate  existence. 

Railway  Co.  v.  Skottowe,  162  U.  S.  490,  16  Sup. 
Ct.  689,  is  in  harmony  with  these  views.  That  was 
an  action  broug"ht  in  a  court  of  the  state  of  Oreg'on  to 
recover  for  personal  injuries  alleged  to  have  been 
caused,  in  Oregon,  by  the  negligence  of  the  defendant 
company.  A  petition  for  removal  was  filed  and  denied, 
and  this  denial  was  approved  by  the  supreme  court  of 
Oregon.  Defendant  was  described  in  the  complaint  as 
"a  corporation  duly  organized,  existing,  and  doing 
business  in  the  state  of  Oregon."  In  the  removal 
petition,  the  defendant  was  alleged  to  be  a  consolidated 
company,  composed  of  several  railway  corporations 
severally  organized  and  created  under  the  laws  of  the 
territories  of  Utah  and  Wyoming  and  of  the  state  of 
Nevada,  and  under  an  act  of  congress  approved  August 
2,  1882,  c.  372  (22  Stat.  185),  entitled  ''An  act  creating 
the  Oregon  Short  Line  Railway  Company,  a  corpora- 
tion in  the  territories  of  Utah,  Idaho  and  Wyoming,  and 
for  other  purpbses,"  and  an  act  of  congress,  approved 
June  20,  1878,  c.  352  (20  Stat.  241),  making  the  Utah 
&  Northern  Railway  Company  a  railway  corporation 
in  the  territories  of  Utah,  Idaho,  and  Montana. 

This  court  held  that,  so  far  as  appeared,  the  defendant 
company  existed  and  was  doing  business  in  the  state  of 
Oregon  solely  under  the  authority  of  that  state,  whether 
express  or  permissive  ;  that  the  acts  of  congress  re- 
ferred to  did  not  disclose  any  intention  on  the  part  of 
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congress  to  confer  powers  or  rights  to  be  exercised  out- 
side of  the  territories  named  therein ;  and  that  the 
supreme  court  of  Oregon  committed  no  error  in  affirm- 
ing* the  action  of  the  trial  court  denying  the  petition 
for  removal. 

We  are  of  opinion  that  the  circuit  court  properly 
entertained  jurisdiction. 

Turning  to  the  ceise  on  the  merits,  we  find  no  reason 
for  disturbing  the  judgment  of  the  circuit  court  of 
appeals.  Fourteen  errors  were  assigned  in  that  court 
to  the  judgment  of  the  circuit  court,  which  were 
reduced  to  six  in  this  court,  of  which  the  first  was 
merely  that  the  court  of  appeals  erred  in  affirming  the 
judgment.  The  five  specific  grounds  of  error  assigned 
are  that  the  circuit  court  erred  in  refusing  to  give  each 
of  the  following  instructions  asked  for  by  defendant : 

"(1)  The  defendant  asks  the  court  to  instruct  the 
jury  to  return  a  verdict  in  this  case  for  the  defendant." 

"(3)  You  are  instructed  that  it  was  the  duty  of  plain- 
tiff, upon  approaching  the  railroad  track  on  Jennings 
avenue  crossing,  if  he  was  hurt  on  said  crossing,  to 
stop  and  look  and  listen  for  the  approach  of  the  train 
on  the  track  before  attempting  to  pass  over  said  cross- 
ing ;  and  if  you  believe  from  the  evidence  that  he  failed 
to  stop  and  look  and  listen,  and  that,  in  consequence  of 
such  failure,  he  was  injured,  you  will  find  for  defend- 
ant, even  though  you  should  believe  from  the  evidence 
that  the  defendant  was  negligent  either  in  respect  to 
not  furnishing  a  light  at  said  crossing,  or  in  respect  to 
not  giving  signals  of  the  approach  of  the  train,  or  was 
negligent  in  respect  to  both  of  said  matters." 

'*(7)  You  are  instructed  that  the  rights  of  the  rail- 
way company  and  of  the  public  are  not  equal,  but  that 
the  right  of  the  company  is  superior  to  the  right  of  the 
traveling  public  on  all  parts  of  its  track,  even  at 
crossings." 

And  that  there  was  error  in  that  portion  of  the 
charge  relating  to  the  right  of  a  person  crossing  a  rail- 
road track  to  expect  the  railroad  company  to  give  the 
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si}3rnals  required  by  law,  and  in  that  relating"  to  the 
damages. 

There  was  evidence  tending*  to  show  that  on  March 
4,  1892,  on  a  very  dark  nig-ht,  plaintiff  was  walking 
along-  Jennings  avenue,  in  Ft.  Worth,  and  towards  the 
track  of  defendant,  which  he  approached  from  the  south, 
and  which  crossed  Jefferson  avenue  at  right  angles ; 
that,  as  he  approached,  he  slackened  his  pace,  walked 
slowly,  listened,  looked,  and  saw  and  heard  no  train  ; 
that  there  was  no  light  on  the  crossing,  no  bell  ringing, 
no  blowing  of  a  whistle,  and  no  light  indicating  the 
approach  of  a  train  ;  and  that,  as  he  passed  over  the 
track,  he  was  struck  by  a  train  backing  over  the  cross- 
ing, knocked  down,  and  severely  injured.  The  evi- 
dence was  conflicting  on  the  questions  of  negligence 
and  contributory  negligence,  and  the  circuit  court  did 
not  err  in  refusing  to  peremptorily  instruct  the  jury  in 
defendant's  favor. 

So  far  as  the  refusal  of  defendant's  instructions  num- 
bered 3  and  7  is  concerned,  the  charge  must  be  consid- 
ered as  a  whole,  as,  however  correct  either  of  them 
might  be,  the  court  was  not  obliged  to  use  the  language 
of  counsel,  and,  if  the  jury  were  otherwise  properly 
advised  on  these  points,  that  weis  sufficient. 

And  this  observation  is  applicable  also  to  the  excep- 
tion to  the*  reference  to  the  giving  of  signals.  That 
cannot  be  passe^d  on  as  an  isolated  proposition. 

After  giving  certain  instructions  requested  by  de- 
fendant, the  court  instructed  the  jury  as  follows  : 

*'In  this  case  the  jury  are  instructed  that  plaintiff 
sues  the  defendant  for  the  sum  of  $10,000,  which  he 
says  he  is  entitled  to  by  reason  of  injuries  inflicted  on 
him  by  defendant  company  in  crushing  his  leg,  and 
causing  its  amputation,  by  serious  injuries  to  his  head, 
and  by  the  bodily  and  mental  pain  incident  and  result- 
ing from  said  injuries,  as  also  from  his  diminished 
capacity  to  earn  a  living.  He  also  alleges  that  he  has 
incurred  liabilities  for  nursing,  lodging,  attention,  and 
physician,  in  the  sum  of  S700. 

"(2)  If  you  believe  from  the  evidence  that  plaintiff 
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was   injured  on  defendant's  track   east   of    Jenning's 
avenue,  then  you  will  find  for  the  defendant. 

'*(3)  If,  however,  the  jury  find  from  the  evidence 
that  the  plaintiff  was  injured  by  the  defendant  on  its 
track  on  the  crossing*  of  Jennings  avenue  in  Ft.  Worth, 
then  you  are  instructed  that  the  statutes  of  the  state  of 
Texas  provide  'that  each  locomotive  engine  shall  have 
on  it  a  bell  or  a  steam  whistle,  and  that  the  bell  shall 
be  rung  or  the  whistle  blown  at  the  distance  of  at  least 
eighty  rods  from  the  place  where  the  railroad  shall 
cross  any  road  or  street,  and  to  be  kept  ringing  or  blow- 
ing until  it  shall  have  crossed  such  road  or  street  or 
stopped.' 

**(4)   The  plaintiff,  if  he  was  injured    on  Jennings 

avenue  while  attempting  to  cross  defendant's 

fc'wte-crw*.      ^r^ck,  was  required  to  use  due  care  himself 

ioyi-c»re  to  Be     to  avoid  danger.     The  care  which  a  person 

tiOTof  p»e^        who  crosses  a  railroad  track  on  a  street  in  a 

city  is  required  to  use  is  a  question  of  fact 
for  the  jury.  It  varies  with  the  surrounding  circum- 
stances. Such  person  is  required  to  use  due  care  to 
avoid  danger.  Should  he  not  do  so,  and  his  own  neg-li- 
gence  is  the  proximate  cause  of  his  injuries,  he  cannot 
recover,  although  the  railroad  company  may  not  have 
given  the  signals  which  the  law  requires  to  indicate  the 
approach  of  the  train. 

'*(5)  Should  you  believe  from  the  evidence  that  the 
plaintiff  knew,  or  by  the  use  of  reasonable  diligence 
might  have  known,  of  the  approach  of  the  defendant's 
train,  and  thereby  have  avoided  the  danger,  then  you 
will  find  for  the  defendant. 

"(6)  If,  on  the  other  hand,  you  believe  from  the  evi- 
dence that  the  plaintiff's  negligence  was  not  the  prox- 
imate cause  of  his  injuries,  and  the  plaintiff,  without 
fault  on  his  part,  was  injured  by  defendant  at  Jenning-s 
avenue  crossing  through  want  of  proper  care  on  the 
part  of  the  defendant,  then  you  will  find  for  plaintiff, 
in  any  sum  not  to  exceed  $10,000. 

'*A  person  attempting  to  cross  a  railroad  track  has 
the  right  to  expect  that  the  railroad  will  give  the  sig- 
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nals  required  by  law,  and  if  he  is  without  fault  and 
such  negflect  on  the  part  of  the  road  results  in  his 
injury,  then  he  can  recover. 

"(7)  The  deg-ree  of  care  that  was  proper  care  on  the 
part  of  the  plaintiff  and  defendant  must  fit  and  grow 
out  of  the  time,  the  occasion,  and  circumstances.  If 
the  nigfht  was  dark  and  misty,  and  no  arc  light  or  other 
light  lit  up  the  crossing*  at  Jennings  avenue,  then  to 
the  extent  that  such  facts,  if  at  all,  increased  the  dan- 
ger at  the  crossing  of  Jennings  avenue,  then  to  that 
extent  was  greater  care  and  prudence  required  of  both 
plaintiff  and  defendant  at  said  crossing. 

"(8)  The  care  to  be  exercised  is  such  as  an  ordinary 
prudent  man  would  exercise  under  similar  circum- 
stances. This  is  the  true  rule  whether  applied  to  the 
alleged  negligence  of  the  railroad  compiany  or  the 
alleged  contributory  negligence  of  the  plaintiff ;  and 
what  is  due  care  under  a  given  state  of  facts  must  be 
determined  by  the  jury  by  applying  the  rule  as  to 
what,  in  their  judgment,  a  man  of  ordinary  prudence 
would  have  done  under  the  circumstances  shown  by 
the  evidence. 

"(9)  If  plaintiff  was  injured  at  the  crossing  of  Jen- 
nings avenue  over  defendant's  track,  and  his  failure  to 
use  the  care  that  a  person  of  ordinary  pru- 
dence would  have  used  under  the  circum-  8»me--ieeM«ot  »t 
stances   was  the    proximate    cause  ot    his  iif«ne«. 
injuries,  then  he  cannot  recover,  although 
defendant  may  have  also  been  guilty  of  negligence  in 
the  matter  of  failing  to  ring  the  bell  on  the  engine,  or 
in  some  other  matter." 

We  think  that  this  gave  the  law  to  the  jury  with 
substantial  correctness,  and  fully  covered  all  that  the 
company  had  the  right  to  demand. 

The  circuit  court  applied  the  settled  rule  as  ex- 
pounded by  Mr.  Justice  Bradley  in  Improvement 
Co.  V.  Stead,  95  U.  S.  161.  That  was  the  case  of  a 
collision  of  a  special  railroad  train  with  a  wagon. 
There  was  evidence  tending  to  show  that  the  plain- 
tiff who  was  driving  the  wagon,  looked  to  the  south- 
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ward,  from  which  direction  the  next  regular  train  was 
to  come,  and  did  not  look  northwardly,  from  which  this 
train  came  ;  that  his  wagon  produced  much  noise  as  it 
moved  over  the  frozen  ground  ;  that  his  hearing  was 
somewhat  impaired  ;  and  that  he  did  not  stop  before 
attempting  to  cross  the  track.  The  evidence  was  con- 
flicting as  to  whether  the  customary  and  proper  signals 
were  given  by  those  in  charge  of  the  locomotive,  and 
as  to  the  rate  of  speed  at  which  the  train  was  running 
at  the  time.  The  counsel  for  the  railroad  comoanv 
requested  the  court  to  give  certain  specific  instructions, 
to  the  general  effect  that  the  plaintiff  should  have 
looked  out  for  the  train,  and  was  chargeable  with 
negligence  in  not  having  done  so  ;  and  that  it  is  the 
duty  of  those  crossing  a  railroad  to  listen  and  look  both 
ways  along  the  railroad  before  going  on  it,  and  to 
ascertain  whether  a  train  is  approaching  or  not.     The 

trial  judge  refused  to  adopt  the  instructions 
croMiosi-Dotj af  framed  by  counsel,  and  charged  that  both 
ADd  Tnvei«n.       parties  Were  bound  to  exercise  such  care  as 

under  ordinary  circumstances  would  avoid 
danger ;  such  care  as  men  of  common  prudence  and 
intelligence  would  ordinarily  use  under  like  circum- 
stances ;  that  the  amount  of  care  required  depended 
upon  the  risk  of  danger ;  and  explained  the  circum- 
stances which  bore  on  that  question.  He  charged,  in 
short,  that  the  obligations,  rights,  and  duties  oiF  rail- 
roads and  travelers  upon  highways  crossing  them  are 
mutual  and  reciprocal,  and  no  greater  degree  of  care  is 
required  of  the  one  than  of  the  other. 

Mr.  Justice  Bradley  said :  ''  If  a  railroad  crosses 
a  common  road  on  the  same  level,  those  traveling  on 
either  have  a  legal  right  to  pass  over  the  point  of  cross- 
ing, and  to  require  due  care  on  the  part  of  those  travel- 
ing on  the  other,  to  avoid  a  collision.  Of  course,  these 
mutual  rights  have  respect  to  other  relative  rights 
subsisting  between  the  parties.  From  the  character 
and  momentum  of  a  railroad  train,  and  the  requirements 
of  public  travel  by  means  thereof,  it  cannot  be  expected 
that  it  shall  stop  and  give  precedence  to  an  approaching 
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wag-on  to  make  the  crossing-  first.  It  is  the  duty  of 
the  wagon  to  wait  for  the  train.  The  train  has  the 
preference  and  right  of  way.  But  it  is  bound  to  g"ive 
due  warning  of  its  approach,  so  that  the  wagon  may 
stop  and  allow  it  to  pass,  and  to  use  every  exertion  to 
stop  if  the  wagon  is  inevitably  in  the  way.  Such 
warning  must  be  reasonable  and  timely.  But  what  is 
reasonable  and  timely  warning  may  depend  on  many 
circumstances.  *  *  *  On  the  other  hand,  those 
who  are  crossing  a  railroad  track  are  bound  to  exercise 
ordinary  care  and  diligence  to  ascertain  whether  a 
train  is  approaching.  *  *  *  We  think  the  judge 
was  perfectly  right,  therefore,  in  holding  that  the 
obligations,  rights,  and  duties  of  railroads  and  travelers 
upon  intersecting  highways  are  mutual  and  reciprocal, 
and  that  no  greater  degree  of  care  is  required  of  the 
one  than  of  the  other  ;  for,  conceding  that  the  railway 
train  has  the  right  of  precedence  in  crossing,  the 
parties  are  still  on  equal  terms  as  to  the  exercise  of 
care  and  diligence  in  regard  to  their  relative  duties. 
The  right  of  pr&edence  referred  to  does  not  impose 
upon  the  wagon  the  whole  duty  of  avoiding  a  collision. 
It  is  accompanied  with,  and  conditioned  upon,  the  duty 
of  the  train  to  give  due  and  timely  warning  of  ap- 
proach. The  duty  of  the  wagon  to  yield  precedence  is 
based  upon  this  condition.  Both  parties  are  charged 
with  a  mutual  duty  of  keeping  a  careful  lookout  for 
danger  ;  and  the  degree  of  diligence  to  be  exercised  on 
either  side  is  such  as  a  prudent  man  would  exercise 
under  the  circumstances  of  the  case  in  endeavoring 
fairly  to  perform  his  duty.  *  *  *  The  mistake  of 
the  defendant's  counsel  consists  in  seeking  to  impose 
upon  the  wagon,  too  exclusively  the  duty  of  avoiding 
collision,  and  to  relieve  the  train  too  entirely  from 
responsibility  in  the  matter.  Railway  companies  can- 
not expect  this  immunity  so  long  as  their  tracks  cross 
the  highways  of  the  country  upon  the  same  level.  The 
people  have  the  same  right  to  travel  on  the  ordinary 
highwa5^s  as  the  railway  companies  have  to  run  trains 
on  the  railroads." 
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The  case  was  reaflBrmed,  quoted  from,  and  followed 
in  Railroad  Co.  v.  Griffith,  159  U.  S.  603,  16  Sup. 
Ct.  105. 

Tested  by  these  principles,  the  circuit  court  did  not 
err  in  the  matters  complained  of. 

Nor  was  there  error  in  respect  of  the  question  of 
damages.  What  the  trial  judge  said  on  that  subject, 
taken  together,  was  not  incorrect;  and,  if  the  railway 
company  had  desired  particular  instructions  in  refer- 
ence to  the  measure  of  damages,  it  should  have  re- 
quested them,  which  it  did  not  do.  Railway  Co.  v. 
Volk,  151  U.  S.  73,  14  Sup.  Ct.  239. 

Judgment  affirmed. 


City  of  Chicago  e/  aL 

V, 

Union  Stock- Yard  &  Transit  Co. 

{Supreme  Court  of  Illinois^  Nov.  g,  i8g6,) 

Railroads  in  Streets— Municipal  Consent— Estoppel. — For  more 
thau  twenty  years  after  the  tracks  of  a  railway  company  in  a  town 
had  been  completed,  the  company,  in  obedience  to  the  commands  of 
the  municipal  authorities,  had  expended  considerable  sums  of 
money  in  improvements  at  the  street  crossing's  and  in  constructing* 
and  keeping  in  repair  culverts,  gates,  walks,  lights,  and  other  im- 
provements for  the  benefit  of  the  public ;  and  during  that  period 
the  authorities  approved  the  plat  of  the  right  of  way  of  the  company 
through  the  town,  authorized  the  laying  of  private  tracks  to  con- 
nect with  it,  and  authorized  it  to  construct  depots,  and  from  time  to 
time  passed  numerous  orders  and  resolutions  making  mention  of  its 
tracks  as  established  mon  uments  in  fixing  grades.  The  same  course 
of  recognition  was  followed  after  the  town  was  annexed  to  a  city. 
Held,  that  the  municipal  authorities  of  the  town  and  of  the  city  to 
which  it  was  annexed  by  such  acquiescence  and  affirmative  acts 
recognized  the  right  of  the  company  to  maintain  and  operate  its 
road  across  the  streets  and  were  estopped  f rom.directing  the  removal 
of  the  road  therefrom. 

Same — Nuisance — Power  of  Municipal  Authorities  to  Remove 
Tracks. — The  fact  that  such  company  uses  its  road  in  connection 
with  a  stock   yard   and  by  such   use  maintains  a  serious  nuisance. 
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does  not  authorize  the  destruction  of  its  tracks  by  removing-  them 
from  tlie  street  crossing's,  where  the  company  is  authorized  by  its 
charter  to  put  its  road  to  other  uses  which  are  lawful. 

Same. — A  city  cannot  compel  the  removal  of  all  railroad  tracks 
from  the  public  streets  simply  because  those  who  live  near  the 
tracks  are  disturbed  by  those  annoyances  incident  to  the  operation 
of  all  railroads. 

Bill  in  Equity— Ultra  Vires  Acts  of  Plaintiff— Effect.— The  fact  that 
such  company  has  committed  acts  in  excess  of  its  charter  which 
render  it  liable  to  a  forfeiture  of  its  franchise  does  not  defeat  a  bill 
in  equity  brought  by  it  to  obtain  relief,  if  such  ultra  vires  acts  were 
not  done  to  the  defendant  and  were  not  in  regard  to  the  matter  in 
litigation. 

Appeal  from  Cook  county  circuit  court.    Affirmed. 

The  appellee  filed  its  bill  in  equity  to  restrain  appel- 
lant and  its  commissioner  of  public  works  from  remov- 
ing, or  causing*  to  be  removed,  the  railroad  CM««ut«4 
tracks,  side  tracks,  switches,  and  turnouts 
which  constitute  the  railroad  connecting*  appellee's 
stock  vards,  on  the  west,  with  the  Illinois  Central  and 
Michigan  Central  Railroads,  on  the  east  end.  with 
intermediate  connecting  roads,  in  pursuance  of  a  reso- 
lution of  appellant's  city  council  adopted  on  the  26th 
of  March,  1894.  This  resolution  was  as  follows : 
"  Resolved,  that  the  commissioner  of  public  works  be, 
and  he  is  hereby,  directed  to  notify  the  Union  Stock- 
Yards  and  Transit  Company  to  cause  its  railroad  tracks 
to  be  removed  at  once  off  and  from  the  following*  ave- 
nues and  places,  viz.:  Butterfield  street,  Burnside 
street.  State  street,  Wabash  avenue,  Michigan  avenue, 
Indiana  avenue,  Prairie  avenue,  Calumet  avenue,  Vin- 
cennes  avenue,  Union  avenue,  Langley  avenue,  Forty- 
first  street,  Cottag-e  Grove  avenue,  Ellis  avenue,  Lake 
avenue,  and  Washing'ton  avenue,  running*  east  from 
Lake  avenue  ;  and  that,  unless  said  company  proceed 
to  remove  the  same  wMthin  ten  days  after  such  notice, 
the  commissioner  of  public  works  shall  cause  the  same 
to  be  removed  at  the  expense  of  said  company."  The 
streets  named  in  the  resolution  are  intermediate  streets 
crossed  by  the  railroad,  and  the  removal  of  the  tracks 
from  one  or  more  of  these  streets  would  destroy  the 
continuity  of  appellee's  line  of  road,  and  sever  the  con- 
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nection  thus  made  between  its  stock  yards  and  tvyo  or 
more  railroads.  The  tracks  sought  to  be  removed  are 
two  main  tracks,  one  laid  in  the  year  1865,  and  the 
other  in  1875.  At  the  time  of  the  passag^e  of  this  reso* 
lution,  appellee  or  its  lessees  had  maintained  and  oper- 
ated the  first-named  track  for  upward  of  29  years,  and 
the  second  track  for  upward  of  20  years.  The  city 
answered  the  bill,  claiming-  that  the  said  tracks  were 
unlawfully  in  the  streets  mentioned,  and  also  that,  in 
their  use  and  operation  by  appellee,  they  constituted 
and  were  a  nuisance  ;  claimed  the  right  to  have  the 
said  tracks  removed  from  said  public  streets,  and  to 
abate  the  nuisance.  The  bill  and  answer  were  sworn 
to,  and  a  motion  was  made  by  the  complainant  for  pre- 
liminary injunction,  which  was  heard  on  the  bill, 
answer,  and  affidavits.  Before  the  motion  was  decided, 
it  was  stipulated  by  the  parties  that  the  bill,  answer, 
and  affidavits  be  treated  as  depositions,  and  that  the 
hearing  should  be  a  final  one,  and  the  decree  entered 
in  the  cause  a  final  decree.  The  decree  was  entered 
in  accordance  with  the  prayer  of  the  bill,  finding  *'that 
the  complainant  has  a  lawful  right  to  maintain  and 
operate  the  railroad  tracks,  side  tracks,  switches,  and 
turnouts  as  laid  and  maintained  by  it  at  and  prior  to  the 
time  of  the  filing  of  said  amended  bill,  on  the  said  right 
of  way  mentioned  in  said  amended  bill,  and  more  p)ar- 
ticularly  described  as  the  right  of  way^  of  the  Union 
Stock- Yards  and  Transit  Company,  extending  from 
the  Illinois  Central  Railroad,  near  the  shore  of  Lake 
Michigan,  on  the  east,  to  the  stock  j'ards  of  said  Union 
Stock- Yards  and  Transit  Company,  on  the  west,  in  the 
county  of  Cook  and  state  of  Illinois,  being  the  railroad 
tracks,  side  tracks,  switches,  and  turnouts  shown  on 
the  plat,  marked  'Exhibit  C  to  said  amended  bill,  and 
filed  with  the  same,  and  that  the  defendants  have  no 
legal  right  to  remove  said  railroad  tracks,  side  tracks, 
switches,  and  turnouts,  or  any  part  thereof,  as  directed 
by  the  said  resolution  of  the  city  council  of  the  city  of 
Chicago,  passed  on  the  26th  day  of  March,  1894,  set 
forth  in  said  amended  bill."     And  the  city  and  its  offi- 
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cers  were  ''perpetually  enjoined  from  removing"  or 
causing"  to  be  removed  the  said  railroad  tracks,  side 
tracks,  switches,  turnouts,  or  any  part  thereof  on  the 
said  rig'ht  of  way  of  the  complainant,  the  Union  Stock- 
Yards  and  Transit  Company,  *  *  *  extending 
from  the  Illinois  Central  Railroad,  on  the  east,  to  the 
stock  yards  of  the  Union  Stock- Yards  and  Transit 
Company,  on  the  west."  The  city  appealed  to  this 
court  from  that  decree. 

The  appellee  company  was  incorporated  by  special 
charter  approved  and  in  force  February  13,  1865.  By 
section  2  of  the  charter,  the  company  was  authorized 
to  locate  and  maintain,  at  a  point  to  be  selected  by  it, 
within  a  territory  named,  south  of  the  city  limits,  "the 
necessary  yards,  buildings,  railway  lines,  tracks,  etc., 
for  the  reception,  safe-keeping,  feeding  and  watering, 
and  for  the  weig^hing,  delivery  and  transfer  of  cattle 
and  live  stock,  and  also  dead  and  undressed  animals," 
and  "for  the  accommodation  of  the  business  of  a  gen- 
eral union  stock  yard  for  cattle  and  live  stock,"  includ- 
ing the  erection  of  one  or  more  hotel  buildings,  '*for 
the  convenience  of  drovers,  dealers  and  the  public 
doing"  business"  at  the  yards.  Section  3  of  the  act 
provided  as  follows  :  "  The  said  company  shall  con- 
struct a  railway  with  one  or  more  tracks,  as  may  be 
expedient,  from  the  g'rounds  which  may  be  selected  for 
its  yards,  so  as  to  connect,  outside  of  the  city  of  Chicago, 
the  same  with  the  tracks  of  all  the  railroads  which  termi- 
nate in  Chicago,  the  lines  of  which  enter  the  said  city 
on  the  south,  between  the  lake  shore,  in  the  southeast 
corner  of  said  city,  and  on  the  west  between  said  last- 
named  point  and  the  north  line  of  section  number  19," 
etc.,  "and  shall  have  power  and  authority  to  locate  and 
from  time  to  time  to  reno\'ate,  change,  alter,  construct 
and  reconstruct  and  fully  to  finish  and  maintain  its 
said  railroad  or  railroads,  side  tracks  and  connections, 
and  to  transport  or  allow  to  be  transported  thereon, 
between  said  railroads  and  cattle  yards,  all  cattle  and 
live  stock  and  persons  accompanying  the  same,  to  and 
from  said  yards,  and  may  also  transport  or  allow  to  be 
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transported  between  the  railroads  entering*  said  city, 
and  so  connected  by  the  road  or  roads  hereby  author- 
ized, by  steam  or  other  power,  freight  and  propert)'  of 
every  kind,  as  well  as  stock  and  cattle.  *  *  *  The 
said  company  shall  have  the  right,  with  the  consent  of 
the  proper  authorities  having  control  thereof,  to  locate 
or  construct  its  road  across  any  street  or  highway, 
doing  as  little  damage  and  discommoding  the  public  as 
little  as  may  be  consistent  with  the  use  of  said  tracks 
so  laid."  In  1865,  after  obtaining  its  charter,  the 
appellee  located  its  road,  and,  by  condemnation  and 
purchase,  procured  the  right  of  way  between  said 
streets  where  its  tracks  are  now  located  ;  but  there  is 
a  controversy  between  the  parties  as  to  whether  appel- 
lee obtained  the  consent  of  the  proper  authorities  hav- 
ing control  of  the  streets  in  question  before  laying  its 
tracks  across  said  streets.  Further  facts  will  be  found 
stated  in  the  opinion  of  the  court. 

Hamline,  Scott  &  Lord  and  Perry  Trumbull^  for  ap- 
pellant. 

Winston  &  Meag-her^  J.  J.  Herrick^  and  J.  P,  Wil- 
son,  for  appellee. 

Carter,  J.  (after  stating  the  facts).  It  is  in  the 
first  place  contended  by  appellant  that  appellee  has  not 
maintained  its  right  to  the  decree  enjoining  appellant 
from  removing  the  railroad  tracks  from  the  streets  in 

question,  because,  as  it  is  claimed,  there  is 
Eaiirwdiiosimti  no  Competent  evidence  in  the  record  that 
-litoppei.         appellee   ever  obtained  the  consent  of  the 

municipal  authorities  of  the  village  of  Hyde 
Park  and  the  town  of  Lake,  through  which  village  and 
town  the  railroad  was  built,  to  lay  the  tracks  across 
such  streets.  It  is  not  denied  that  such  consent  was 
necessary,  but  appellee  insists  that  the  required  consent 
was  in  fact  given,  although  no  record  of  the  action  of 
the  village  and  town  authorities  in  respect  to  the  matter 
could  be  found.  Much  of  the  argument  is  devoted  to 
the  question  of  the  competency  of  the  testimony  of 
numerous  witnesses  admitted  by  the  court  on  behalf  of 
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appellee  to  prove  that  meetings  of  the  villag"e  and  town 
authorities  were  in  fact  held,  and  consent  voted  to  lay 
the  tracks  across  the  streets  in  question,  without  any 
sufficient  proof  that  any  record  of  any  such  meetings 
and  vote  was  ever  made,  or,  if  made,  could  not,  upon 
proper  search,  be  found.  We  do  not  deem  it  necessary 
in  the  decision  of  the  case  to  enter  upon  any  discussion 
of  either  the  evidence  or  the  law  on  this  branch  of  the 
case.  We  are  satisfied  that  the  evidence,  when  fully 
and  fairly  considered,  shows  that  the  municipal  author- 
ities, respectively,  of  the  village  and  town,  and  of  their 
successor,  the  city  of  Chicago,  have,  by  long  acquies- 
cence and  by  many  affirmative  acts,  recognized  the  right 
of  appellee  to  maintain  and  operate  its  road  across  these 
streets.  During  the  period  of  more  than  20  years  since 
the  last  track  was  laid,  appellee  has,  in  obedience  to 
the  commands  of  the  municipal  authorities,  expended 
considerable  sums  of  money  in  improvements  at  the 
street  crossings,  in  constructing  and  repairing  culverts, 
planking  the  crossings,  erecting  and  maintaining  safety 
gates  and  electric  lights,  constructing  plank  and  cement 
wcllks  and  other  improvements  beneficial  to  the  general 
public  and  the  municipalities,  as  well  as  to  the  appellee 
itself.  The  board  of  trustees  of  Hyde  Park  approved 
the  plat  of  the  right  of  way  of  appellee  through  the 
village  in  1883,  and  the  same  year  adopted  a  resolution 
permitting  private  parties  to  lay  tracks  to  their  coal 
yards  connecting  with  appellee's  road  as  laid,  gave  per- 
mission to  appellee  to  build  depots,  and  from  time  to 
time,  before  the  annexation  of  the  village  to  Chicago, 
passed  many  orders  and  resolutions  making  mention  of 
these  tracks  as  established  monuments  in  fixing  grades 
and  directing  other  public  work.  The  same  course  of 
recognition  was  followed  after  annexation  by  the  city 
of  Chicago,  up  to  within  a  short  time  before  the  passing 
of  the  resolution  directing  the  removal  of  the  tracks ; 
and  it  is  now  too  late  for  appellant  to  raise  the  question 
of  the  lack  of  original  consent  of  its  predecessors  to  the 
laying  of  the  tracks.  It  is  estopped  therefrom  upon  the 
plainest  principles  of  equity,  and  the  subsequent  ratif- 


496  RAILROADS  IN  STREETS.  Vol.Vn 

{N.3.) 

City  of  Chicago  v.  Union  Stock- Yard  Sl  Transit  Co. 

ioition  shown  upon  this  record  should  be  deemed  equi- 
valent to  precedent  authority.  For  some  authority, 
reference  may  be  had  to  the  following  cases  :  Gregsten 
V.  City  of  Chicago.  145  111.  451.  34  N.  E.  426.  and 
authorities  cited  ;  Babba^^e  v.  Powers,  130  N.  Y.  281, 
29  N.  E.  132 ;  Jennings  v.  Van  Schalck.  108  N.  Y. 
530,  15  N.  E.  424  ;  Township  of  Pembroke  v.  Railway 
Co.,  14  Am.  &  Enpr.  R-  Cas.  117 ;  Connett  v.  City  of 
Chicago,  114  in.  239,  29  N.  E.  280  ;  Town  of  Bruce 
V.  Dickey,  116  111.  534,  6  N.  E.  435  ;  Gregsten  v.  City 
of  Chicago.  145  111.  462.  34  N.  E.  426  ;  Gridley  v.  City 
of  Bloomington,  68  111.  47  ;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Citv  of  Joliet.  79  111.  25  ;  Chicago  &  N.  W.  Ry. 
Co.  V.  People,  91  111.  251  ;  Martel  v.  Citv  of  East  St. 
Louis.  94  III.  67 ;  People  v.  Maxon,  139  111.  306.  28  N. 
E.  1074;  Chicago  &  N.  W.  Ry.  Co.  v.  West  Chicago 
Park  Com'rs,  151  111.  204.  37  N.  E.  1079. 

It  is  true,  the  evidence  shows  that  the  trustees  of 
Hyde  Park  refused  permission  to  lay  the  second  track 
in  1875,  and  later  brought  an  action  of  ejectment 
against  appellee  to  oust  it  from  Caroline  (since  Fortieth) 
street,  not  embraced  in  the  resolution  of  the  council ; 
but  judgment  was  rendered  in  favor  of  appellee,  and, 
after  a  new  trial  was  taken  under  the  statute,  the  suit 
was  dismissed  for  want  of  prosecution.  But  these  and 
other  acts  of  the  village  authorities,  so  far  as  they  tend 
to  disprove  consent,  and  to  disprove  the  facts  upon 
which  the  alleged  ratification  and  estoppel  rest,  are  met 
by  proof  that  the  municipal  authorities  finally  acquiesced 
in  the  claim  of  appellee  that  it  had  the  right  to  lay  the 
sooad  track  under  the  consent,  which,  it  seems,  was 
ndt  then  questioned,  had  originally  been  given  to  locate 
it>  road  through  the  village.  It  is  not  material  here 
whether  the  company  had  such  right  or  not.  It  is  suf- 
ficient if,  by  long  acquiescence  and  acts  of  recognition. 
and  by  inducing  appellee  to  expend  large  sums  of  money 
in  improving  the  crossings  of  its  road  over  these  public 
streets,  and  in  erecting  depots,  and  in  making  other 
improvements  which  would  be  useless  if  the  continuity 
of  the  line  of  the  road  were  broken,  appellant  is  not 
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precluded,  upon  principles  of  equitable  estoppel,  from 
asserting-  that  the  tracks  already  laid  should  be  removed 
as  unlawful  obstructions  to  the  streets.  That  this  road, 
like  all  others,  is  subject  to  regulation  and  control 
under  the  general  police  power,  does  not  affect  the 
particular  branch  of  the  case  above  mentioned. 

The  next  contention  is  that  appellee,  in  using  the 
road,  and  allowing  it  to  be  used,  for  the  purpose  des- 
ig'nated  in  its  charter, — that  is,  in  transporting,  and 
allowing  to  be  transported,  "thereon,  be- 
tween said  railroads  [the  connecting  lines  p^,J!J7?iBliVi5ri 
entering  the  city  from  the  south]  and  cattle  l,"oTe*Tn[eki*  **" 
yards,  all  cattle  and  live  stock,"  has  cre- 
ated and  maintained,  and  is  now  maintaining,  a 
public  nuisance  of  great  magnitude  within  the 
city  of  Chicago,  destructive  of  the  values  of  pri- 
vate property  located,  and  of  the»comfort  and  health 
of  the  people  residing,  in  the  vicinity  of  said  road. 
The  proof,  as  made  on  this  point  by  the  city,  and  not 
denied  by  the  company,  is,  in  substance,  that,  when 
the  road  was  first  constructed,  it  was  outside  of  the 
city  limits,  and  through  a  sparsely-settled  community, 
but  that,  by  the  annexation  of  Hyde  Park  and  the  town 
of  Lake,  it  is  now  within  the  city  limits,  and  that  the 
lands  in  the  immediate  vicinity  of  the  road  have  become 
occupied  by  the  residences  of  many  people  ;  that 
churches,  school-houses,  and  many  costly  residences 
are  now  located  near  appellee's  said  road  ;  that  freight 
trains  loaded  with  live  stock,  offal,  manure,  and  other 
noxious  substances  are  passing  over  or  standing  on 
these  tracks  almost  continually,  at. all  hours  of  the  day 
and  night ;  that  the  stench  from  the  filthy  cars,  the 
smoke,  dust,  and  cinders  from  the  overloaded  engines, 
are  carried  into  the  houses,  dwellings,  churches,  and 
other  buildings  to  such  an  extent  as  to  be  higfhly  inju- 
rious to  the  comfort  and  health  of  the  people  there 
living  or  assembled,  andtoproperty,  real  and  personal, 
situated  near  the  road.  There  can  be  no  doubt  that 
the  proof  (though,  by  agreement,  made  only  by  affida- 
vits) is  sufficient  here   to  show  that,   in  the  use  now 
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being"  made  of  the  road,  a  serious  nuisance  is  main- 
tained, and  it  would  be  a  reproach  to  the  law  if  it 
afforded  no  remedy.  But  is  the  destruction  of  the 
complainant's  tracks  a  proper  or  permissible  remedy  ? 
The  breaking  of  the  continuity  of  the  line  by  the 
removal  of  the  tracks  from  the  street  crossing's  would, 
of  course,  destroy  the  substantial  value  of  the  road, — 
at  least,  of  that  part  of  it  lying  east  of  the  Chicag-o, 
Rock  Island  &  Pacific  Railroad, — ^and  would,  so  far  as 
we  can  see,  impose  on  appellee  a  g'reatand  unnecessary 
loss.  If  it  be  conceded  that,  notwithstanding"  its 
charter,  appellee  may  be  restrained  from  transporting* 
live  stock  over  this  road,  on  the  g-round  that  the  neces- 
sary result  of  such  a  use  of  the  road  is  to  maintain  an 
intolerable  nuisance,  injurious  to  the  public  health,  in 
view  of  the  changed  condition  of  the  locality  from  a 
sparsely-settled  to  a  populous  district,  it  does  not  by 
any  means  follow  that  appellee  may  be  compelled  to 
remove  the  road  itself.  It  is  diflBcult  to  fix  bounds  to 
the  general  police  power  of  the  state  ;  and  it  was  held 
in  Butchers'  Union  Slaug-htef-House  Co,  r.  Crescent 
City  Live-stock  Landing  Co.,  Ill  U.  S.  746,  4  Sup. 
Ct.  652,  that,  as  to  two  subjects  embraced  in  the  gen- 
eral police  power, — that  is  to  say,  the  public  health  and 
public  morals, — ^the  legislature  cannot  limit  the  exer- 
cise of  those  powers  to  the  prejudice  of  the  general 
welfare.  It  was  there  said  :  '*The  preservation  of 
these  is  so  necessary  to  the  best  interests  of  social 
organization  that  a  wise  policy  forbids  the  legislative 
body  to  divest  itself  of  the  power  to  enact  laws  for  the 
preservation  of  health  and  the  repression  of  crime." 
But  it  is  unnecessary  to  express  any  opinion  here  as  to 
whether  appellee  is  or  is  not  protected  by  its  charter 
in  using  its  road  for  the  transportation  of  all  live  stock 
to  its  stock  yards  from  the  railroads  with  which  it 
connects.  This  is  not  a  bill  to  restrain  such  use  of  the 
road,  and  it  cannot  be  said  that,  under  the  charter,  the 
road  cannot  be  used  for  any  other  purpose.  This  is  a 
bill  to  restrain  the  city  from  summarily  removing  the 
tracks   from   the    streets  ;    and  if  they   are  lawfully 
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there,  and  can  under  the  charter  be  used  for  some  law- 
ful purpose  other  than  transporting  live  stock  or  other 
thing's  or  substances  which,  by  reason  of  stench  arising* 
therefrom  or  otherwise,  are  injurious  to  the  health  and 
g'eneral  welfare  of  the  community  throug'h  which  the 
road  is  located,  then  their  removal  cannot  be  compelled, 
even  if  such  injurious  use  might  be  prohibited.  Dill. 
Mun.  Corp.  §  378  ;  Wood,  Nuis.  §  740  ;  Brightman  v. 
Inhabitants  of  Bristol,  65  Me.  426  ;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  City  of  JoHet,  79  111.  25. 

The  charter  confers  power  on  the  company  **to 
transport  or  allow  to  be  transported  thereon,  between 
said  railroads  and  cattle  yards,  all  cattle  and  live  stock 
and  persons  accompanying  the  same,  to  and  from  said 
yards,  and  may  also  transport  or  allow  to  be  transported 
between  the  railroads  entering  said  city,  and  so  con- 
nected by  the  road  or  roads  hereby  authorized,  by 
steam  or  other  power,  freight  and  property  of  every 
kind,  as  well  as  stock  and  cattle."  Section  3.  It  will 
be  noticed  that  this  provision  of  the  charter  authorized 
appellee  to  transport  or  allow  to  be  transported  over 
its  road,  between  the  connecting  railroads,  ^'freight 
a;nd  property  of  every  kind,  as  well  as  stock  and  cattle. ' ' 
If  the  transportation  of  "  stock  and  cattle  "  were  pro- 
hibited, the  road  might  be  useful  and  valuable  for  the 
transportation  of  '* freight  and  property"  of  every 
other  kind,  in  wliich  authorized  use  of  the  road  no  such 
nuisance  as  would  compel  its  removal  would  be  created. 
It  cannot,  of  course,  be  claimed  that  the  city  may  com- 
pel the  removal  of  all  railroad  tracks  from 
the  public  streets  simply  because  those  who 
live  near  the  tracks  are  disturbed  by  those  annoyances 
which  are  incident  to  the  operation  of  all  railroads.  As 
it  was  said  in  Chicago,  R.  I.  &  P.  R.  Co.  ^.  City  of 
Joliet,  79  111.  25,  and  Illinois  Cent.  R.  Co.  v.  Grabill, 
50  111.  244  :  **Such  consequences  of  the  construction 
and  use  of  railroads  must  be  borne  by  all  living  near 
them,  without  complaint,  and  without  hope  of  redress, 
for  they  are  inseparable  from  the  purposes  and  objects 
of  such  structures."     Many  provisions  of  ordinances 
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of  the  city  of  Chicago  in  evidence  might  be  resorted  to 
for  the  suppression  of  many  of  the  acts  complained  of 
which   are   by   no   means  '*  inseparable  from  purposes 
and  objects  "  of  this  road.     We  agree  with  counsel  for 
appellee  that  a  distinction  must  be  taken  between  the 
structure  itself  and  the  use  to  which  it  has  been  put. 
The  unlawful  use  may  be  prevented   without  destroy- 
ing, the   structure   which  has  been  lawfully  erected. 
The  power  in  the  city  to  abate  nuisances  is  not  denied, 
but  it  does  not  follow  that  the  city  may,  as  the  easiest  . 
way  to  abate  the  nuisance,  destroy  valuable  private 
property,  susceptible  of  use  for  a  lawful  purpose. 

By  one  or  more  of  the  several  counsel  representing 
appellant,  it  is  contended  that  appellee  had  no  standing 

in  a  court  of  equity  to  restrain  the  city  from 
S!?  ^■•W*'.'" .  removing  its  railroad  tracks  from  the  street, 

lltn  fires leti of    -  v.     i*  «         i  •     ^  ±       •!%      i^on 

piaiitiff-Effect     because  it  did  not  come  into  court  with  clean 

hands,  but  had  itself  violated  the  law,  and 
exceeded  its  own  charter  powers,  by  engaging  in  busi- 
ness for  which  it  was  not  incorporated,  and  that  all 
relief  should  have  been  denied  to  the  complainant  on  ^^^ 
bill  on  this  ground,   if  for  no  other.     The  poitit  as 
stated  b)'  counsel,  with  their  citation  of  authorities*  ^^ 
as  follows  :     "The  stock-yards  company  is  the  mo'^}'^^ 
party  in  this  case.     When  a  party,  as  actor,  comes  i^*^ 
a  court  of  equity,  seeking  relief,  who  has  in  his  P^^^^ 
conduct  acted  illegally  in  reference  to  the  subject- ^^^^7 
ter  in  question,  then  the  doors  of  a  court  of  equity  ^^*  . 
be  shut  against  him  i7i  liviine.     Such  a  party  does  ^^ 
come  into  court  with  clean   hands."     6  Am.  &  ^^^J 
Enc.  Law,  pp.  707,  708,  and  notes ;  1  Pom.  Eq.  J^^V  n 
397 ;    1  Story,  Eq.  Jur.  §  64e ;    Palmer  v.   Harris-    ^" 
Pa.  St.  156 ;  Medicine  Co.  v.  Wood,  108  U.  S.  2l8»  ^. 
Sup.  Ct.  436 ;  City  of  Chicago  v.  Wright,  69  111.  3l»  j 
Holman  v.  Johnson,  Cowp.  341;  Haight  v.  Ber^^;^ 
N.  J.  Eq.  38b ;  Atwood  v.  Fisk,  101  Mass.  363 ;  K^-^^ 
V.  Walton  (Ohio  Sup.)  20  N.  E.  204-209;    Pond    \^^ 
Smith,  4  Conn.  297.     In  support  of  this  contentioti*    ^ 
is  shown  that  instead  of  confining  the  passenger  set'^''* 
of  the  road  to  the  transportation  of  persons  accomp^'^^' 
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mg-  live  stock,  as  provided  in  the  charter,  appellee  al- 
lows the  road  to  be  used  by  other  companies  in  running 
their  suburban  passeng^er  trains  over  it,  to  the  number 
of  six  or  more  every  day,  between  Van  Buren  and  Lake 
streets,  and  to  switch  such  trains  back  and  forth  over 
the  crossing's,  in  such  a  manner  as  to  be  dangerous  to 
human  life  ;  and  that,  to  use  the  langfuage  of  counsel, 
"contractors  and  dealers  in  stone,  gravel,  and  other 
material  used  in  the  paving  of  streets  receive  large 
quantities  of  gravel  and  crushed  stone  over  said  tracks, 
and  a  switch  therefrom  near  Grand  boulevard ;  that 
the  noise  occasioned  by  the  continual  shoveling  of 
crushed  stone  and  gravel  from  the  cars  standing  on  the 
switch  into  wagons,  to  be  hauled  to  the  different  parts 
of  the  city,  causes  great  annoyance  to  the  residents  of 
the  neighborhood."  And  it  is  pointed  out  that  it  is 
provided  in  the  charter  that  "nothing  in  this  act  con- 
tained shall  be  deemed,  taken,  or  construed  as  confer- 
ring upon  the  company  hereby  created  any  powers  or 
authority  to  maintain  or  operate  a  railroad  for  the  con- 
veyance of  passengers  or  freight  in  the  city  of  Chi- 
cago" (section  11);  and  that  "any  willful  violation  of 
any  of  the  provisions  of  this  act  by  the  company  hereby 
incorporated  shall  work  an  absolute  forfeiture  of  all 
rights,  privileges  and  immunities  conferred  by  this  act, 
and  the  franchise  hereby  conferred  shall  become  utter- 
ly void."  Counsel  do  not  claim  that  a  forfeiture  of  the 
charter  may  be  declared  in  this  proceeding,  but  insist 
that,  as  it  appears  in  the  case  that  appellee  is  engaged 
in  illegal  acts  in  the  use  of  its  road,  it  does  not  come 
into  court  with  clean  hands,  and  is  not,  therefore,  en- 
titled to  equitable  relief.  We  cannot  accede  to  this 
view,  but  are  of  opinion  that  the  maxim  invoked  cannot 
have  any  just  application  to  the  facts  of  this  case.  If  a 
defendant  to  a  bill  in  equity  brought  by  a  cori)oration 
could  defeat  it  by  simply  showing  that  the  complainant 
had  committed  21/lra  vires  acts,  then  no  corporation  so 
guilty  could  ever  obtain  equitable  relief  in  any  case. 
The  maxim  must  have  the  same  application  as  between 
individuals ;   and,  as  said  in  Bispham's  Principles  of 
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Equity  (page  48),  it  **oiily  applies  to  the  particular 
transaction  under  consideration,  for  a  court  will  not  g-o 
outside  of  the  case  for  the  purpose  of  examining  the  con- 
duct of  the  complainant  in  other  matters,  or  questioning 
his  general  character  for  fair  dealing."  The  wrong 
must  have  been  done  to  the  defendant  himself,  and 
must  have  been  in  regard  to  the  matter  in  litigation. 
1  Pom.  Eq.  Jur.  §§  387,  434  ;  6  Am.  &  Eng.  Enc. 
Law,  708.  See,  also,  Kadish  v.  Association,  151  111. 
531,  38  N.  E.  236 ;  Bering  v.  Earl  of  Winchelsea,  1 
Cox,  Ch.  318 ;  Ansley  v.  Wilson,  50  Ga.  418 ;  Sylves- 
ter V.  Jerome  (Colo.  Sup.)  34  Pac.  760 ;  Langdon  v. 
Templeton,  66  Vt.  173,  28  Atl.  866 ;  Bateman  v.  Far- 
gason,  4  Fed.  32.  If  appellee  has  forfeited  its  charter 
by  acts  ultra  vires^  the  state  may  enforce  such  forfeit- 
ure by  an  appropriate  action,  but  the  company  cannot 
be  denied  relief  in  a  proper  case  in  a  court  of  equity 
because  of  such  acts. 

It  cannot  be  maintained  that  the  decree  confers  on 
appellee  any  greater  right  than  it  had  'before  the  decree 
was  rendered.  It  can  have  no  greater  right  to  create 
or  maintain  a  nuisance  than  it  had  before.  The  find- 
ing in  the  decree  that  appellee  has  the  right  to  maintain 
and  operate  the  road,  and  the  injunction  against  the 
city  and  its  officers  from  removing  the  tracks  as  threat- 
ened, are  not  an  adjudication  of  the  question  whether 
appellee  has  created  and  maintained  a  nuisance  or  not, 
or  whether  or  not  it  is  authorized  by  its  charter  to  do 
so ;  but  the  company  is  left,  as  it  was  before,  and  as 
all  others  are,  whether  natural  p)ersons  or  artificial  en- 
tities, amenable  to  the  laws  of  the  state  and  of  the  city 
in  which  it  is  located.  Nor  do  we  see  anv  serious  ob- 
jection  to  the  decree  because  it  covers  the  whole  road. 
The  bill  and  evidence  were  broad  enough  to  cover  the 
entire  line,  and  a  multiplicity  of  suits  should  be  avoided. 
The  decree  of  the  circuit  court  is  affirmed.  Decree 
affirmed. 
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City  of  Buffalo 

V, 

New  York,  L.  E.  &  W.  R.  Co. 

(Court  of  Appeals  of  New  York,  March  23  ^  iSgy,) 

Railroads  in  Streets — Regulation  of  Speed — Exception — Validity  of 
Ordinance. — ^The  exemption  of  a  belt  line  operating*  local  trains  for 
the  convenience  of  local  traffic,  the  fare  on  which,  from  point  to 
point  on  any  part  of  the  line,  is  limited  by  statute  to  live  cents, 
from  the  operation  of  an  ordinance  restricting*  the  maximum  speed 
of  railroad  trains  crossing  the  streets  of  a  city  to  six  miles  an  hour, 
does  not  render  such  ordinance  illegal. 

Sanne — Failure  to  Prosecute  as  Defense. — It  is  no  defense  to  an 
action  to  recover  a  penalty  for  the  violation  of  such  ordinance  for 
the  defendant  to  show  that  other  parties  coming  within  the  opera- 
tion of  the  ordinance  are  violating  it,  and  are  not  prosecuted. 

Same — Stopping  at  Street  Crossings — Ordinance — Reasonable- 
ness.— An  ordinance  against  the  crossing*  by  railroad  trains  of  cer- 
tain streets  in  a  city  before  coming-  to  a  full  stop  is  not  on  its  face 
unreasonable. 

Combination  of  Actions — Appeal — Review. — When  two  actions 
ag-ainst  a  railway  company,  based  upon  an  alleged  violation  of  two 
distinct  ordinances,  are  tried  together  in  the  trial  court,  the  evi- 
dence applying  equally  to  both,  and  a  g*eneral  judg-ment  is  rendered 
in  each,  it  is  not  the  province  of  the  appellate  court,  in  the  absence 
of  some  specific  motion  or  request,  or  ruling  which  presents  the  ques- 
tion of  law,  to  undertake  to  separate  the  good  from  the  bad,  the 
leg-al  from  the  illegal. 

Appeal  from  Buffalo  superior  court,  g-eneral  term. 
Affirnied. 

Georg'e  F.  Brovjnell,  for  appellant. 
Charles  L,  Feldman^  for  respondent. 

O'Brien,  J.  The  plaintiff  brouj^ht  two  actions 
a^inst  the  defendant  in  the  municipal  court  of  Buffalo 
to  recover  penalties  for  violation  of  two  distinct  sections 
of  the  city  ordinances.  In  one  of  the  actions  the  recov- 
ery was  $50,  and  in  the  other  SlOO.  Both  c««esut«4. 
actions  were  tried  tog"ether,  at  the  same  time, 
and  upon  the  same  evidence.  The  judg-ments  have  been 
affirmed  by  the  superior  court  of  that  city,  and  leave 
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was  granted  to  the  defendant  to  appeal  to  this  court. 
One  of  the  ordinances  imposes  a  penalty  of  $50  for  run- 
ning- cars  at  a  g-reater  rate  of  speed  than  six  miles  an 
hour  by  any  steam  railroad  across  any  public  street  at 
g-rade.  From  the  operation  of  this  provision  any  pas- 
senger train  running  on  the  Belt  line  of  the  New  York 
Central  and  Hudson  River  Railroad  is  excepted.  There 
were  two  penalties  recovered  under  this  ordinance  ; 
that  is,  one  penalty  in  each  case.  The  other  ordinance 
imposes  a  penalty  of  $50  for  any  passenger  train  to 
cross  either  of  five  designated  streets  in  the  city  with- 
out first  coming  to  a  full  stop.  There  was  a  recovery 
of  one  penalty  for  a  violation  of  this  provision,  and  this 
penalty  enters  into  the  judgment  of  $100. 

The  only  defense  to  the  actions  necessary  to  notice 
here  is  that  the  ordinances  are  unreasonable,  and  that 
they  were  enacted  for  the  purpose  of  discriminating 
unlawfully  against  the  defendant.  The  record  con- 
tains no  specific  findings  of  fact,  nor  any  request  to 
find,  and  no  motion  for  a  nonsuit  or  for  judgment  at  the 
close  of  the  case  was  made  on  the  ground  suggested, 
nor  upon  any  other  specific  ground.  Of  course,  every 
intendment  and  presumption  is  in  favor  of  the  judg- 
ment. We  have  no  tx)wer  to  review  the  facts,  but  are 
confined  to  questions  of  law  presented  by  the  record  ; 
and,  since  there  was  no  motion  for  a  nonsuit  or  for 
judgment,  or  any  request  to  the  trial  court  to  rule  or 
decide  upon  any  state  of  facts  which  the  defendant 
claims  to  be  conclusively  established,  it  is  difficult  to 
see  how  this  court  can  deal  with  many  of  the  questions 
discussed  by  the  learned  counsel  for  the  defendant  in 
the  sense  that  his  argument  would  seem  to  demand. 
We  are  practically  asked  to  examine  all  the  testimony 
in  the  record  for  the  purpose  of  discovering  some  fact 
upon  which  to  base  a  reversal  of  the  judgment,  or  the 
absence  of  some  fact  for  the  same  purpose. 

The  only  questions  of  law  that  appear  upon  the  record 
are  :  First,  the  power  of  the  common  council  under  the 
charter  of  the  city  to  pass  ordinances  for  the  purpose  of 
regulating  the  speed  of  railroad  trains  passing  through 
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the  city  ;  and  there  can  be  no  doubt  with  respect  to  the 
existence  of  that  power,  for  it  is  specifically  conferred 
by  the  statute.  Nor  is  there  any  doubt  with  respect  to 
the  fact  that  the  g-overning-  body  of  the  city  enacted  the 
ordinances  and  promulg-ated  them  in  such  form  as  to 
become  binding*  upon  the  defendant.  Municipal  ordi- 
nances passed  in  pursuance  of  authority  from  the  legis- 
lature have  the  force  of  law,  and  are  as  obligatory  as  if 
enacted  by  the  legislature  itself.  That  a  regulation 
which  requires  railroad  trains  to  cross  the  streets  of  a 
populous  city  at  a  rate  of  speed  not  to  exceed 
six  miles  per  hour  is  a  reasonable  one  on  its  *»,[]jyjj^jj,jj^*/^^^^^ 
face  is  a  proposition  too  plain  for  arefument.  §i^f).r  *l"i»il«"- 
i  he  only  question  that  arises  with  respect  Mwe. 
to  the  ordinance  reg'ulating*  the  rate  of  speed 
is  whether  it  is  vitiated  by  the  exception  in  favor  of  the 
Belt  Line  carrying-  passengers.  The  Belt  Line,  prop- 
erly speaking",  operates  local  trains  for  the  convenience 
of  local  traffic,  and  by  statute  the  fare  is  limited  to  five 
cents  for  each  passenger  from  point  to  point  on  any^ 
part  of  the  line.  The  exception  obviously  refers  to 
these  trains,  and  to  no  other ;  and,  inasmuch  as  the 
restriction  in  regard  to  speed  might  operate  to  the  in- 
convenience or  detriment  of  citizens  using*  these  local 
trains,  it  was  in  the  discretion  of  the  common  council  to 
make  the  exception  in  their  favor.  The  circumstances 
called  upon  them  to  decide  whether  or  not  it  was  proper, 
and  in  the  public  interest,  to  permit  the  general  words 
of  the  restriction  to  apply  to  these  trains  ;  and  we  can- 
not say,  under  the  circumstances,  that  their  decision  in 
that  respect  was  unreasonable.  There  was  a  situation 
which,  if  the  by-law  was  general,  mig-ht  operate  to  the 
inconvenience  of  the  public.  So  it  cannot  be  said,  as 
matter  of  law,  that  this  exception  was  unfair,  discrimi- 
natory, or  unreasonable. 

But  it  is  said  that  other  railroad  companies,  in  enter- 
ing- and  leaving  the  city,  use  the  track  of 
this  Belt  Line,  and  that  they  are  allowed  to    8«ni»-F«iiiirMo 
run  their  trains  at  a  greater  rate  or  speed     ftnse. 
than  six    miles  an    hour.      That,   if    true, 
proves  nothing  more  than  that  the  city  does  not  enforce 
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its  ordinance  against  those  companies,  or  at  least  did 
not  enforce  it  prior  to  the  commencement  of  this  action. 
It  is  no  defense  to  such  an  action  for  the  defendant  to 
show  that  other  parties  are  violating*  the  ordinance,  and 
are  not  prosecuted.  They  are  liable  to  be  prosecuted, 
if  we  are  right  in  the  construction  of  the  ordinance  ; 
and  we  should  give  to  it  such  construction  as  would 
make  it  legal  and  reasonable,  rather  than  illegal  and 
unreasonable.  We  think  it  not  only  operated  upon  the 
defendant,  but  upon  every  other  railroad  as  well, 
except  the  Belt  Line  local  trains  for  which  a  five- cent 
fare  was  charged,  and  all  trains  except  these  local  Belt 
I/ine  trains  come  within  the  restriction  of  the  ordinance, 
as  well  as  the  defendant,  and  are  subject  to  the  same 
penalties.  So  we  think  that  the  exception  in  favor  of 
these  particular  local  trains  was  a  matter  in  the  discre- 
tion of  the  governing  body  of  the  city.  It  was  for 
them  to  judge  whether  the  convenience  of  the  citizens 
justified  the  exception.  The  presumption  is  that  the 
discretion  was  f&irly  exercised,  and  this  court  would 
not  be  warranted  in  weighing  the  evidence  in  order  to 
discover  some  motive  of  hostility  to  the  defendant,  or 
favoritism  to  some  other  road,  which  it  is  alleged 
actuated  the  members  of  the  common  council  in  passing 
the  ordinance,  and  in  making  the  exception.  It  is 
enough  for  us  to  know  that  there  was  power  to  enact 
the  ordinance,  and  at  the  same  time  to  restrict  its  gene- 
ral scope  by  any  exception  that  commended  itself  to  the 
wisdom  and  discretion  of  the  council.  Such  an  excep- 
tion does  not,  as  matter  of  law,  render  the  ordinance 
illegal,  and  the  extraneous  proof  was  not  of  such  a 
character  as  to  require  the  justice  to  decide  that  the 
exception  was  made  for  the  purpose  of  discriminating 
against  the  defendant,  or  for  any  other  purpose  or 
motive  that  would  render  it  unreasonable. 

The  ordinance  against  crossing  certain  streets,  named, 
before  coming  to  a  full  stop,  is  not  unreasonable  upon 
its  face,  and  there  is  no  finding  that  it  is  so  in  fact,  but 
the  contrary  is  to  be  implied  ifrom  the  judgment.  We 
think,    however,  that  upon  the  undisputed   facts  dis- 
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closed  at  the  trial  this  ordinance,  while  reasonable  and 
fair  upon  its  face,  was  in  fact  intended  to  operate,  and 
does  operate,  unreasonably  against  the  defendant.  The 
five  streets  to  which  it  applies  are  .streets  crossed  by 
the  defendant  only.  Other  streets  of  the  city,  crossed 
by  other  railroads,  where  the  necessity  for  the  ordi- 
nance would  seem  to  be  greater,  are  not  included  in  it. 
An  examination  of  the  record  and  the  extraneous  proof 
satisfies  us  that  this  ordinance  was  aimed,  at  the  defend- 
ant, and  the  defendant  alone  ;  and  it  is  difficult  to  resist 
the  conclusion  that  the  purpose  was  to  discriminate  un- 
fairly against  one  railroad,  and  such  is  the  obvious 
effect  of  the  restriction.  While  the  ordinance  ag^ainst 
crossing"  certain  streets  without  first  coming*  to  a  stop 
is  general,  and  upon  its  face  applies  to  all  railroads 
without  exception,  still,  when  the  extraneous  proof  is 
examined,  it  will  be  found  that  the  five  streets  selected 
are  located  in  a  remote  part  of  the  city,  little  used,  and 
that  happen  to  be  crossed  by  no  road  but  the  defendant's ; 
and,  in  fine,  all  the  facts  and  circumstances  are  such  as 
to  leave  but  little  doubt  that  for  some  reason  the  ordi- 
nance was  intended  to  apply  to  the  defendant  alone. 
When  all  other  railroads  are  permitted  to  cross  much 
more  important  and  populous  streets  without  any  such 
restriction,  the  conclusion  that  it  operates  unfairly  and 
unreasonably  against  the  defendant  is,  we  think,  inevi- 
table. But  we  do  not  see  how  the  question  is  presented 
for  our  action.  The  defendant  made  no  motion  for  a 
nonsuit  on  any  such  ground,  and  made  no  motion  for 
judgement  at  the  close  of  the  case ;  and,  if  such  motion 
had  been  made,  inasmuch  as  the  two  ordinances  were  in- 
volved in  the  same  action,  the  court  could  not  have  passed 
upon  the  point  intelligently,  in  the  absence  of  some  special 
request  to  separate  what  was  valid  from  what  was  in- 
valid. This  particular  ordinance  is  involved  in  only  one  of 
the  actions,  and  the  penalty  for  its  violation  was  joined 
with  a  demand  for  a  penalty  for  violation  of  the  ordi- 
nance in  regard  to  speed.  Since  the  latter  ordinance 
w^as  legal,  it  would  follow,  at  most,  that  the  error,  if 
any,  was  in  awarding  judgment  for  too  large  a  sum  ; 
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that  is,  for  two  penalties  instead  of  for  one  penalty. 
But  there  was  no  proper  motion  or  request  that  broug-ht 
this  point  to  the  attention  of  the  justice.  If  the  defend- 
ant had  requested,  the  court  to  hold  the  ordinance 
requiring"  trains  to  come  to  a  full  stop  to  be  unreason- 
able and  illegal,  and  hence  that  no  penalty* could  be 
based  upon  it,  and  he  had  refused  to  so  rule  and  decide, 
we  think  the  decision  would  have  been  erroneous.  But, 

as  the  two  cases  were  tried  together,  and 

irtiMll-A*"«i-  the  evidence  applied  to  one  as  well  as  the 
E«fiew.  other,  the  defendant,  in  the  absence  of  any 

such  request  or  motion,  cannot  now  be  heard 
to  impeach  the  judgment,  as  it  has  waived  the  point. 
Smith  V.  Hill,  22  Barb.  656  ;  Austin  v.  Burns,  16 
Barb.  643  ;  Oakley  v.  Van  Horn,  21  Wend.  305.  The 
trial  court  has  passed  upon  the  whole  case,  but  an  item 
has  entered  into  the  judgment  in  one  of  the  cases 
which,  if  the  attention  of  the  court  had  been  called  to 
the  point,  ought  to  have  been  excluded.  When  two 
actions,  based  upon  an  alleged  violation  of  two  distinct 
ordinances,  are  tried  as  these  were,  and  a  general  judg-- 
ment  rendered  in  each  case,  it  is  not  the  province  of 
this  court,  in  the  absence  of  some  specific  motion  or 
request,  or  ruling  which  presents  the  question  of  law, 
to  undertake  to  separate  the  good  from  the  bad,  or  what 
is  legal  from  what  is  illegal.  That  question  should 
have  been  distinctly  presented  to  the  trial  court,  and  a 
ruling  had  thereon.  Whatever  power  might  have  ex- 
isted in  the  court  below  to  review  the  facts  and  exam- 
ine the  evidence,  and  to  take  the  place  of  the  trial 
court,  it  is  not  true  that  this  court  possesses,  or  oug-ht 
to  exercise,  any  such  power.  This  court  will  not 
reverse  the  action  of  a  justice  of  the  peace  any  more 
than  it  will  the  action  of  any  other  court,  except  upon 
some  question  of  law  distinctly  presented  in  some  form 
at  the  trial.  It  can  review  only  such  erroneous  ruling's 
or  conclusions  of  law  as  appear  from  the  record  ;  and, 
inasmuch  as  there  were  no  rulings  whatever  with 
respect  to  the  validity  of  this  particular  ordinance,  we 
have  no  power  to  interfere  with  the  judgment.     Por 
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these  reasons,  we  think  that  both  judg-ments  should  be 
affirmed. 

BartleTT,  J.  (dissenting:).  I  am  of  the  opinion  that 
the  ordinances  of  the  city  of  Buffalo  under  considera- 
tion are  discriminating-  and  unjust  as  to  the  defendant 
in  the  manner  in  which  they  are  drawn,  enforced,  and 
practically  construed,  and  are,  therefore,  illegal  and 
void.  When  the  city  of  Buffalo  is  prepared  to  enforce 
its  ordinances  as  to  the  speed  and  stoppag-e  of  trains  at 
street  crossings  with  equal  hand  against  all  railroad 
companies  entering  and  leaving  its  corporate  domain, 
there  will  be  no  legal  obstacle  to  the  exercise  of  all 
those  just  and  reasonable  powers  in  the  premises 
which  properly  belong  to  every  municipality.  This 
trial  was  in  justice's  court,  and  the  suggestions  in  the 
pre^'ailing  opinion  as  to  findings  and  requests  to  find 
are,  as  it  seems  to  me,  without  force.  I  think  the 
motion  to  nonsuit  was  duly  made,  and  subsequently 
denied  by  the  final  decision  of  the  justice,  who  reserved 
his  ruling  thereon  at  the  trial.  Both  judgments  should 
be  reversed. 

Andrews,  ©.  J.,  and  Gray  and  Vann,  JJ-.,  concur 
with  O'Brien,  J.,  for  affirmance.  Haight  and  Mar- 
Tin,  JJ.,  concur  with  BartletT,  J.,  for  reversal. 

Judgments  affirmed. 
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Hampton 

V. 

Norfolk  &  W.  R.  Co. 

[Supreme  Court  o/ North  Carolina t  April  20^  1897.) 

Action  for  Personal  Injuries — Photograph  of  Ground — Evidence — 
Admissibility.*. — In  an  action  ag-ainst  a  railway  company  to  recover 
for  personal  injuries  in  which  it  was  material  to  establish  a  path  as 
existing-  at  the  time  of  the  accident  two  years  before  the  trial,  it 
appeared  that  a  photog-rapn  of  the  place  where  the  accident  oc- 
curred, which  the  defendant  offered  in  evidence,  was  taken  two 
years  or  more  after  the  accident,  and  there  was  evidence  of  chang-es 
in  the  situation,  and  that  the  ground  had  been  fenced  up  shortly 
after  the  accident,  causing  the  path  to  become  effaced.  The  de- 
fendant had  previously  been  allowed  to  use  a  map  of  its  own  make, 
made  shortly  after  the  accident.  Held,  that  it  was  not  error  to  ex- 
clude the  photogrraph,  whether  introduced  as  original  independent 
evidence  or  as  an  unauthorized  map. 

Broadside  Exception. — A  general  exception  to  a  charge  not  desig-- 
nating  any  error  will  not  be  sustained. 

Appeal  from  Forsyth  county  superior  court.  A/-- 
firmed. 

Watson  &  Buxton^  for  appellant. 
J.  S,  Grogan  and  A.  E.  Holton,  for  appellee. 

PuRCHES,  J.  This  IS  an  action  for  damages  against 
the  defendant.  The  complaint  states  that  the  injury 
complained  of  was  received  in  1894,  but  it  does  not 

appear  from  the  evidence  whether  it  was  in 
€».8uie4.  1894  or  1895.  The  defendant's  road  runs 
through  the  city  of  Winston,  along  Tenth  street, 
which  had  been  excavated  to  a  depth  of  about  30  feet  at 
the  point  where  the  injury  was  received.     It  is  in  evi- 

*See  note  at  end  of  case. 
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dence  that  the  plaintiff,  on  the  nig-ht  of  the  injury, 
went  to  Watling'ton's  store,  which  fronts  on  Liberty 
street,  and  purchased  about  60  pounds  of  groceries,  put 
them  in  a  bag,  and  started  home,  and  by  some  means 
missed  his  way.  The  night  being  dark,  he  fell  into 
this  deep  cut,  and  received  the  injury  complained  of. 
It  appears  that  the  rear  end  of  Watlington's  store  is 
about  30  feet  from  Tenth  street,  but  the  plaintiff  testi- 
fied that  he  had  gone  about  150  yards  before  he  fell 
into  the  cut,  thus  traveling  nearl)'  parallel  with  defend- 
ant's road.  He  also  testified  that  he  struck  a  path 
after  leaving  the  store,  which  he  followed  until  he  fell 
into  the  cut ;  that  it  was  so  dark  he  could  not  see  the 
path,  but  he  could  feel  it,  so  as  to  know  he  was  in  a 
path.  The  plaintiff  alleged  that  the  injury  was  caused 
by  the  defendant's  negligence  in  not  fencing,  and  keep- 
ing fenced,  this  deep  and  dangerous  cut  in  a  city  like 
Winston  ;  while  the  defendant  alleged  that  it  was  a 
back  lot  where  the  plaintiff  fell,  fenced  on  the  front  by 
the  owner,  and  that  the  defendant  was  guilty  of  no 
negligence  in  not  fencing  it.  The  defendant  also 
dented  that  there  was  any  path  running  through  said 
lot,  as  the  plaintiff  had  testified.  Upon  these  points 
there  was  much  evidence  on  both  sides.  Watlington 
and  others  testified  that  there  was  no  fence,  and  Wat- 
lington also  testified  that  he  had  usually  kept  some 
empty  barrels  standing  along  the  street,  to  prevent 
persons  going  from  the  store  back  to  the  defendant's 
road,  but  be  had  sold  them  a  short  time  before,  and  the 
way  was  open  from  Liberty  street  back  to  defendant's 
road.  B.  F.  Copple,  J.  W.  Stout,  A.  H.  Gilliam,  and 
Watlington  testified  that  there  was  a  path  as  testified 
to  by  the  plaintiff  ;  while  A.  W.  Morton  and  F.  A. 
Nading  testified  that  they  lived  near  by,  and  **never 
knew  of  any  pass  way,"  etc.;  and  L.  Norvell,  and  prob- 
ably others,  testified  that  there  was  a  wire  fence  at 
Watlington's  store  at  the  time  of  the  injury. 

Without  undertaking  to  give  all  the  evidence,  we 
have  stated  it  sufficiently  to  present  the  contention  of 
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the  parties.     The  defendant  offered  a  map  on  the  trial  f 

made  by  one  of  the  defendant's  employees, 
f-ll*.!l '•{/•*!?*"■*  which  was  allowed  to  be  used  without  ob- 
|r»Dh«foroiindi-  lection,  thouffh  it  was  made  bv  defendant  s 

Evidence— Admls-     "^         ^  ^    -t  .  t  •'-,  r  -x 

iibiiity.  employees,  and  not  under  order  of  court. 

The  defendant  also,  during*  the  trial,  offered 
in  evidence  a  photograph,  which  was  objected  to,  and 
the  defendant  introduced  A.  J.  Farrell,  who  testified  ' 
"I  am  a  photographer.     I  took  the  pictures  last  Fri- 
day.    They  are  correct,  as  the  ground  view  is."  Ruled 
out,  and  the  defendant  excepted.     This  trial  took  place 
in  February  of  this  year  (1897),  and  there  is  evidence 
showing  that  there  have  been  changes  made  in  the 
fencing  since  the  injury  was  received,  and  that  the  de- 
fendant has  since  inclosed  this  cut.     This  is  the  otiVg 
exception  taken  during  the  trial.     But  the  defendLn^ut 
asked  several  written    instructions,    which    wer"^     '^^^ 
given  ;    and  the  defendant,  after  appealing  from-    ^^^ 
judgment  in  favor  of  the  plaintiff,  assigns  the  fol^<^^' 
ing  grounds  of  error  :  (1)  "The  refusal  of  his  hoxmor^, 


allow  the  photographs  offered  to  be  used  as  evid^  ""^  ^^. 


(2)  *'The  refusal  of  his  honor  to  give  the  spec^^^L^, 
structions  prayed   for  by  the  defendant."      (3)     *  *   ^., 
instructions  as  given   were  calculated  to  misleat-^^ 
jury,  and  are  erroneous  in  law."  ^^, 

Neither  of  these  assignments  can  be  sustained.       -^  ^ 

photographs  were  not  evidence  per  se.     They  di^^      'V^ 
represent  the  plaintiff,   the  fall,   or  the  injury^  »i 

most,  they  could  only  supply  the  place  of  an  xxmM^^^'^^^ 
ized  map,  which  is  not  evidence,  and  which  the      ^rr^^urt 
may  refuse  to  allow  in  evidence.     Burwell  v.  ^t^^^^^ 
104  N.  C.  120,  10  S.  E.  152.      And,  when  such      '■^^^gf 
are  allowed,  they  are  not  evidence,  and  can  oxt^^    ^ 
used  by  a  witness  to  explain  his  evidence  to  the     ^^5" 
Dobson  V.  Whisenhant,  101  N.  C.  647,  8  S.  R-     -^^V; 
There  was  no  such  purpose  as  this  manifested  ^^^^^  '^ 
case.     It  seems  to  have  been  the  idea  of  the  d^i^tltJW 
that  they  were  of  themselves  substantive  evidence      r/ 
we  are  in  error  in  this,  it  is  because  the  defend^^  '    J/ 
failed  to  make  manifest  anything  to  the  contrarj^  ^( 
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have  no  doubt  but  what  a  photograph  taken  soon  after 
the  occurrence  migfht  be  used,  as  an  unauthorized  map 
may  be  used.  Riddle  v.  Town  of  Germanton,  117  N. 
C.  387,  23  S.  E.  332.  But  where  it  appeared  to  the 
court  that  the  photograph  had  been  taken  two  years  or 
more  after  the  injury  was  received,  and  where  there 
was  evidence  of  changes  in  the  situation,  and  where  it 
was  material  to  establish  a  path  (as  in  this  case)  as  ex- 
isting- two  years  ago,  but  which  was  necessarily  eifaced 
by  the  lapse  of  time,  the  ground  soon  after  the  injury 
was  received  having  been  fenced  up,  and  the  defendant 
having  the  use  of  a  map  of  its  own  make,  which  was 
shown  to  have  been  made  soon  after  the  plaintiflF  was 
injured,  it  seems  to  us  to  have  been  altogether  proper 
to  exclude  the  photograph,  whether  introduced  as  orig- 
inal   independent  evidence  or  as  an  unauthorized  map. 

The  second  assignment  cannot  be  sustained.  These 
prayers  are  long,  confused,  and  argumentative,  each 
containing  some  proposition  that  the  court  could  not 
properly  give.  State  r.  Neal  (at  this  term)  27  S.  E.  81; 
Railway  Co.  v.  Wainwright  (Ga.)  25  S.  E.  622. 

The  third  assignment  is  what  is  termed  a  "broad- 
side  exception  "  to  the  charge,  without  pointing  any 
error,  and  cannot  be  sustained.     This  has 
been  so  often  decided  by  this  court  that  it  fiS!*"*'  *"''' 
seems    to   us,    if   the   learned    counsel    had 
thought  there  was  error  in  the  charge,  they  would  have 
complied  with  this  oft-repeated  rule.     Barcello  r.  Hap- 
good,  118  N.   C.   712,  24  S.  E.  124  ;  State  v.  Downs, 
118  N.  C.  1242,  24  S.  E.  531  ;  McKinnon  v.  Morrison, 
104  N.  C.  354,  10  S.  E.  513,  and  cases  cited  in  Clark's 
Code  (2d  Ed.)  pp.  382,  383.     There  is  no  error,  and  the 
judgment  is  affirmed. 

Clark,  J.  (dissenting).  A  **  photograph  of  the  place 
of  accident  was  offered,  but  ruled  out,  and  the  defend- 
ant excepted."  The  photographer  testifies  that  the 
views  were  correct,  and  taken  from  three  different 
standpoints.  Another  witness  (Thomas)  testified  : 
"  There  is  very  little  change  in  the  ground  from  the 
time  of  the  accident."     This  is  the  first  time  this  point 
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has  been  presented  in  this  court,  but  it  has  often  arisen 
elsewhere,  and  the  decisions  have  been  quite  uniform  in 
admitting-  such  evidence.  The  nature  of  the  locality 
was  a  material  point  in  the  trial.  The  testimony  of 
many  witnesses  was  offered  for  the  purpose  of  convey- 
ing* to  the  minds  of  the  jury  a  picture  of  the  locus  in 
quo.  This  necessarily  conveyed  to  them  an  idea  of  it 
which  was  more  or  less  imperfect.  A  plat  made  by 
one  of  the  parties  was  admitted.  This  was  competent 
as  an  aid  to  making*  clearer  the  testimony  of  the  party 
offering^  it.  Justice  v,  Luther,  94  N.  C.  793  ;  Dobson 
V.  Whisenhant,  101  N.  C.  645,  8  S.  E.  12b.  A  map 
not  made  under  the  order  of  the  court  is  really  only  the 
declaration,  so  to  speak,  of  the  party  making  it.  Its 
reliability  depends  entirely  upon  his  accuraxJy  and  con- 
scientiousness, and  is,  therefore,  only  admissible  as  his 
evidence,  and  because  it  may  convey  to  the  eyes  of  the 
jury  somewhat  more  accurately  the  description  which 
the  witness  was  endeavoring  to  convey  to  their  ears  \yy 
his  oral  testimony.  In  many  instances  a  photog-raph 
will  be  a  g'reater  assistance  to  a  jury  than  a  plat.  It  is 
a  picture  of  the  place  made  automatically,  the  spot  be- 
ing* reflected  as  in  a  mirror,  and  the  image  chemically 
made  permanent.  If  the  jury  could  go  out  to  view  the 
spot  in  all  cases  where  the  nature  of  the  locality  is  ma- 
terial, as  in  this,  they  w^ould  g*et  a  much  more  accurate 
idea  than  the  lang*uag*e  of  any  witness,  however  graphic, 
could  convey  to  them.  There  are  a  vast  number  of 
cases  in  which  photographs  would  greatly  aid  a  jury 
which  is  unable  to  view  the  spot  or  subject-matter,  be- 
cause changed  or  too  inconvenient  to  visit.  Whether 
the  jury  should  be  permitted  to  view  the  place  of  the 
accident  or  crime  '*  rests  in  the  discretion  of  the  trial 
judge.  On  some  occasions  it  may  be  very  useful,  and 
indeed  almost  necessary.  It  was  permitted  in  the  trial 
of  the  Cluverius  Case,  81  Va.  787  ;  and  there  are  many 
precedents  elsewhere  for  such  practice.  It  was  allow- 
ed in  this  state  on  the  trial  (for  murder)  of  Gooch  (State 
V.  Gooch,  94  N.  C.  987),  and  has  been  done  in  many 
other  cases."     Jenkins  v.  Railroad,  110  N.  C.  438,   15 
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S.  E.  193.  A  photograph  offers  nearly  every  advan- 
tage which  could  be  obtained  by  a  visit  of  the  jury  to 
the  spot,  and  is  without  the  objections  to  a  "  jury  of 
view,"  which  are  that  it  is  frequently  impracticable, 
owing"  to  the  distance  of  the  locality,  loss  of  time,  and 
expense,  besides  the  opportunity  of  irreg'ularity  in  the 
conduct  of  the  jury.  The  photograph  brings  the  spot 
to  the  jury,  and  in  many  cases  a  stereopticon  has  been 
used  in  the  court  room  to  enlarge  the  picture ;  a  more 
correct  and  vivid  idea  being  thus  conveyed  to  the  minds 
of  the  jury  than  could  be  done  by  any  language  of  wit- 
nesses, even  when  aided  by  the  plat  made  by  the  order 
of  the  court.  It  is  true,  a  photograph  taken  by  order 
of  the  court  would  stand  upon  a  better  footing  than  one 
made  ex  ;parte,  but  frequently  a  photograph  must  be 
made,  if  at  all,  at  once,  before  there  is  any  action  pend- 
ing ;  for  instance,  to  represent  the  figure  and  position 
of  one  found  slain,  the  localitj'  of  a  railroad  wreck,  and 
in  many  other  instances  in  which  the  value  of  the 
photograph  as  evidence  depends  upon  its  being  taken 
before  there  has  been  any  change  after  the  occurrence 
in  the  locality  or  object  whose  representation  it  is  in- 
tended to  perpetuate  and  present  to  the  jury.  Accord- 
ingly, upon  frima  facie  evidence  of  the  photograph  be- 
ing a  representation  of  what  it  is  claimed  to  be,  the 
courts  admit  it,  subject  to  cross-examination  as  to  the 
point  of  view  from  which  it  was  taken,  the  skill  of  the 
artist,  etc.;  in  short,  like  an3r  other  testimony,  to  be 
weighed  by  the  jury. 

In  an  action  against  the  town  to  recover  damages  for 
injuries  caused  by  a  defect  in  a  highway,  a  photograph 
of  the  place  is  admissible  if  verified  by  proof  that  it  is 
a  true  representation.  Blair  v.  Inhabitants  of  Pelham, 
118  Mass.  420,  citing  *'  Marcy  v.  Barnes,  16  Gray  161; 
Hollenbeck  r.  Rowley,  8  Allen  473  ;  Cozzens  v,  Hig- 
gins,  1  Abb.  Dec.  151 ;  Ruloff  v.  People,  45  N.  Y.  213  ; 
Udderzook  v.  Com.,  76  Pa.  St.  340  ;  Church  v.  City  of 
Milwaukee,  31  Wis.  512.  Whether  it  is  sufficiently 
verified  is  a  preliminary  question  of  fact  for  the  judge. 
Com.  f.  Coe,   115  Mass.  481 ;  Walker  z\  Curtis,  116 
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Mass.  98."  Photographic  pictures  of  the  place  where 
a  homicide  was  committed  are  competent  when  it  is 
shown  that  there  was  no  material  changfe  in  the  aspect 
after  the  homicide,  and  before  the  photograph  is  taken. 
Keyes  v.  State,  122  Ind.  527,  23  N.  E.  1097,  citing 
People  V.  Buddensieck,  103  N.  Y.  487,  9  N.  E.  44 ; 
Cowlt^  V.  People,  83  N.  Y.  464 ;  Reddin  v.  Gates,  52 
Iowa  210,  2  N.  W.  1079  ;  and  other  cases.  A  photo- 
graph of  the  broken  trestle  and  wrecked  train,  taken 
about  two  hours  after  the  accident,  and  verified  by  the 
person  by  whom  it  was  taken,  is  admissible  in  evidence. 
Railroad  Co.  v.  Smith,  90  Ala.  25,  8  South.  43,  citing 
Luke  V.  Calhoun  Co.,  52  Ala.  115  ;  Locke  v.  Railroad 
Co. ,  46  Iowa  109  ;  and  many  other  cases.  In  Dyson  r . 
Railroad  Co.,  57  Conn.  10,  17  Atl.  137,  which  w'as  an 
action  for  an  injury  at  a  railroad  crossing,  a  photograph 
was  admitted  in  evidence,  "the  change  in  the  appear- 
ance of  the  locality  made  by  the  falling  of  the  leaves 
from  the  trees  being  open  to  explanation  "  ;  citing  Ran- 
dall V,  Chase,  133  Mass.  210,  and  other  cases.  In 
People  V.  Buddensieck,  103  N.  Y.  487,  500,  9 
N.  B.  47,  which  was  a  trial  for  homicide,  the 
court  says  the  photograph  **no  doubt  carried  to 
the  minds  of  the  jury  a  better  image  of  the  subject- 
matter  than  any  oral  description  by  eyewitnesses  could 
have  done.  *  *  *  No  doubt,  the  court,  in  its  dis- 
cretion, might  have  allowed  the  jury  to  visit  and  view 
the  premises,  as  it  was  asked  to  do  by  the  prisoner's 
counsel,  but  it  was  not  bound  to  do  so."  Photographs 
have  been  admitted  to  show  the  appearance  of  the 
plaintiff's  back  three  days  after  an  assault  and  battery. 
Reddin  v.  Gates,  52  Iowa  213,  2  N.  W.  1079.  Long 
ago,  the  poet  Horace  spoke  of  the  greater  effect  of  that 
which  is  seen  than  of  that  which  is  described  by  words. 
''Seg'nhis  irritant  anirnos  demissa  per  aurem^  qtiam 
qitcc  sunt  oculis  suhjecta  fidelibusy  Where,  however, 
a  photograph  was  taken  by  an  amateur  two  months 
after  a  railroad  accident,  and  there  was  evidence  that  it 
did  not  correctly  represent  the  condition  and  surround- 
ings as  they  were  at  the  time  of  the  accident,  it  was 
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properly  excluded.  Railroad  Co.  v.  Monaghan,  140 
111.  474,  30  N.  E.  869.  The  material  point  in  that  case 
was  whether  the  view  of  the  engineer  had  been  ob- 
structed by  box  cars  standing  on  the  side  track,  which 
had  been  removed  when  the  photograph  was  taken. 
Where  the  plaintiff  testified  that  the  photograph  of- 
fered by  him  represented  fairly  the  locus  z?z  quo  of  a 
railroad  accident,  though  he  did  not  take  it,  and  did  not 
know  from  what  point  it  was  taken,  the  photograph  was 
admitted  (Archer  v.  Railroad  Co.,  106  N.  Y.  589,  13 
N.  E.  318) ;  the  court  saying  that  such  pictures,  like 
maps  and  other  diagrams,  **  serve  to  explain  or  illus- 
trate and  apply  testimony,  and  are  uniformly  received, 
and  are  useful,  if  not  indispensable,  to  enable  courts 
and  juries  to  comprehend  readily  the  question  in  dis- 
pute. Of  course,  its  value,  like  the  value  of  other 
evidence,  depends  upon  its  accuracy,  of  which  there 
was  some  evidence."  The  decisions  admitting  photo- 
graphs as  proper  and  useful  evidence  are  numerous 
and  almost  uniform.  Among  the  latest  cases  may  be 
cited  Turner  v.  Railroad,  158  Mass.  261,  33  N.  E.  520; 
Railway  Co.  v.  Beeson,  36  Neb.  361,  54  N.  W.  557  ; 
and  Railroad  Co.  v.  Moore  (Tex.  App.),  15  S.  W.  714. 
The  text- books  are  to  the  same  effect.  1  Thomp., 
Trials,  §  869 ;  2  Jones,  Ev.  §  597  ;  2  Rice,  Ev.  p. 
1170 ;  Bradner,  Ev.  p.  140.  Indeed,  the  court,  in  its 
discretion,  may  permit  the  photographs  to  be  enlarged 
on  examination  in  the  court  room  by  a  stereoscope  or 
other  magnifying  glass  (City  of  Rockford  v.  Russell, 
9  111.  App.  229 ;  Barker  v.  Town  of  Perry,  67  Iowa 
146,  25  N.  W.  100 ;  German  School  v.  City  of  Du- 
buque, 64  Iowa  736,  17  N.  W.  153) ;  and  the  jury  can 
take  the  photographs  to  their  room  (Thomp.,  Trials, 
supra).  The  law  avails  itself  of  every  advance  in 
science  which  renders  the  investigation  'of  truth,  more 
accurate,  and  recent  authorities  have  admitted,  as  aids 
to  a  court  in  its  search  after  truth  the  Roentgen  or 
X-ray  photographs;  **their  admission  being  opposed 
on  the  familiar  principle,  so  often  appealed  to  in  the 
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courts  of  this  country,  that  this  kind  of  evidence  was 
unknown  to  the  learned  lawyers  of  the  Heptarchy,  and, 
therefore,  was  no  evidence  at  all."  31  Am.  Law  Rev. 
268.  Doubtless,  in  the  near  future,  pro jectoscopes  may 
be  used  in  the  court  room,  where  the  object  shall  be  to 
convey  to  the  minds  of  the  jury  a  true  picture  of  living 
action,  as  the  movements  of  a  horse,  of  a  train,  an 
assault  and  battery,  or  a  riot,  and  the  like.  Law,  like 
medicine,  must  make  use  of  every  improvement  that 
will  secure  greater  certainty  in  attaining  its  object. 

This  being  the  first  case  of  the  kind  here,  a  review 
of  the  authorities  and  reasoning  sustaining  the  admis- 
sion of  such  evidence  is  not  inappropriate.  The  best 
evidence,  of  course,  would  be  a  view  of  the  premises 
themselves  by  the  jury,  if  it  is  practicable  and  conve- 
nient, and  if  it  can  be  had  before  there  has  been  any 
.change  ;  but  even  then  this  lies  in  the  discretion  of  the 
trial  judge.  The  description  of  the  place  by  the  testi- 
mony of  witnesses  is  a  substitute,  and,  as  aids  to  such 
testimony,  a  map  or  diagram  is  competent,  even  if  made 
ex  parte  ;  and  for  a  stronger  reason  a  photograph,  in 
which  the  locality  delineates  itself  automatically,  so  to 
speak,  is  admissible.  Photographs  have  become  ex- 
ceedingly valuable  helps  in  cases  of  homicide,  collision, 
accident,  and  indeed  in  all  cases  where  the  jury  need 
to  be  informed  as  to  a  restricted  locus  in  quo.  For 
that  reason,  they  will  doubtless  be  hereafter  largely 
used  in  trials  here,  as  they  have,  been  elsewhere,  al- 
though the  majority  of  the  court  deemed  the  photo- 
graph not  admissible  in  this  case.  In  the  present  case 
the  description  of  the  locus  in  quo  was  material,  as 
shown  by  the  prolix  and  somewhat  conflicting  oral 
evidence  resorted  to  in  the  eflFort  to  convey  a  compre- 
hension of  it  to  the  jury,  in  which  effort  the  photograph 
was  an  aid  to  which  the  jury  were  entitled,  most  espe- 
cially as  there  was  evidence  that  the  locality  had  not 
changed.  The  photographer  w^as  also  introduced,  and 
testified  to  the  correctness  of  the  photographs,  taken 
from  three  different  points.     There  was  no  contradic- 
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tory  evidence  as  to  this,  and  the  exclusion  was  not,  and 
could  not  have  been,  upon  the  preliminary  question 
that  there  was  no  evidence  to  identify  the  photographs 
or  a  chang-e  in  the  aspect  of  the  ground,  but  it  was 
upon  the  broad  ground  that  they  were  not  admissible 
in  evidence.     In  this,  I  think,  there  was  error. 


NOTE. 

♦Photograph  of  Locus  in  Quo — Evidence— Admissibility. — A  pho- 
tograph of  the  locus  in  quo  of  an  accident  is  admissible,  if  a  fair 
representation,  the  same  as  a  map  or  other  diagram.  Archer  v. 
New  York,  etc.,  R.  Co.,  106  N.  Y.  589;  affirming  36  Hun  644. 
Roosevelt  Hospital  v.  New  York  El.  R.  Co.,  21  N.  Y.  Supp.  205  ; 
Dyson  v.  New  York,  etc.,  R.  Co.,  57  Conn.  9.  Citing  Marcy  v, 
Barnes,  16  Gray  161 ;  Randall  v.  Chase,  133  Mass.  210;  Ruloff  z/. 
The  People,  45  N.  Y.  213 ;  Church  v.  City  of  Milwaukee,  31  Wis.  512. 

In  an  action  to  recover  for  personal  injuries  received  at  a  crossing 
a  photograph  of  the  scene  of  the  accident  is  admissible,  though  a 
change  had  been  made  before  it  was  taken,  as  by  the  erection  of  a 
gate  by  the  company.  Stott  v.  New  York,  etc.,  R.  Co.,  50  N.  Y.  S. 
R.  500. 

Wherever  it  is  proper  that  the  locus  in  quo  of  any  object  be  de- 
scribed to  the  jury,  it  is  competent  to  introduce  a  photographic 
view  of  the  same,  and  to  allow  the  jury  to  examine  it  with  a  magni- 
fying glass.  Barker  v.  Perry,  67  Iowa  146 ;  I^ocke  v.  Sioux  City  & 
P.  R.  Co.,  46  Iowa  109.  Distinguishing  Hollenbeck  v,  Rowley,  8 
Allen  (Mass.)  Al^.— Followed  in  Mann  v,  Sioux  City  &  P.  R.  Co.,  46 
Iowa  637.  See  also  Cleveland,  etc.,  R.  Co.  v,  Monaghan,  3  Rap.  & 
Mack's  Dig.  857.     See  generally  18  Am.  8l  Eng.  Ency.  I^aw,  424. 

*Photograph  of  the  locus  in  quo  of  an  accident  is  admissible  in 
evidence.     Dederichs  v.  Salt  Lake  City  R.  Co.,  35  L.  R.  A.  808. 
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Leonard 

V. 

Whitcomb  et  al. 

{Supreme  Court  of  Wisconsin ^  April  7,  1897,)   • 

♦Carriers  of  Stock — Duty  to  Furnish  Cars — Defective  Cars — 
Contract  of  Exemption — Validity. — The  duty  of  a  railroad  company', 
as  a  commoti  carrier  of  live  stock,  to  furnish  suitable  cars  therefor, 
on  reasonable  notice  from  a  person  desiring-  to  ship  stock  over  its 
road,  is  absolute,  and  a  contract  exempting-  it  from  liability  for 
damag'es  arising-  from  unsuitableness  of  cars  so  furnished,  due  to  a 
failure  on  its  part  to  exercise  ordinary  care,  is  void. 

*Same — Stipulation  of  Assumption  of  Risk — Validity. — A  stipula- 
tion in  a  contract  of  shipment  of  live  stock  which  provides  that  the 
shipper  shall  inspect  the  car  and  assume  the  risk  of  defects  in  it,  is 
not  valid  where  an  unsuitable  car  is  furnished  in  which  the  defects 
are  not  obvious,  even  though  they  are  such  that  a  reasonably  care- 
ful examination  by  an  experienced  person  would  have  revealed 
them,  unless  the  shipper  accepted  the  car  with  full  knowledg-e  of 
their  existence. 

Appeal  from  Eau  Claire  county  circuit  court.  A/- 
firmed. 

This  was  an  action  to  recover  damag'es  for  injuries 
to  a  horse  shipped  over  defendants'  road.  PlaintiflF 
«    «* .  ^  applied  to  defendants'  station  ag-ent  for  a 

car  m  which  to  transport  his  horses  from 
Portagfe  to  Glidden,  this  state.  Such  agfent  designated 
a  car  for  such  purpose.  Just  what  took  place  between 
the  plaintiff  and  the  ag-ent  respecting-  the  car  does  not 
definitely  appear,  but  the  evidence  tends  to  show  that 
the  former  was  requested  to  examine  the  car,  and  see 
if  it  was  safe  for  his  purpose,  and  that  thereupon  he 
made  an  examination  to  see  if  there  were  any  holes  in 
the  floor,  or  projecting-  nails,  and  to  see  that  the  doors 
were  secure,  and  that,  not  observing  any  defects  in 
that  regard,  he  accepted  the  car,  and  placed  his  stock 

*See  notes  at  end  of  case. 
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therein.  In  the  course  of  the  shipment,  one  of  the 
horses  broke  through  the  floor,  and  was  injured.  It 
was  claimed  by  plaintiff  that  such  breaking*  happened 
by  reason  of  the  floor  being  defective,  and  on  defend- 
ants' part  it  was  claimed  that  such  breaking  was 
caused  by  the  viciousness  of  the  animal.  It  was  also 
claimed  as  a  defense  that  the  shipment  wa^*  made  under 
a  written  contract,  by  which,  among  other  things,  it 
was  agreed  that,  in  consideration  of  reduced  rates, 
plaintiff  should  assume  the  risk  of  the  horse  injuring 
himself  during  the  shipment,  caused  by  want  of  ordi- 
nary care  on  defendants'  part ;  also,  that  it  contained 
an  agreement  that  plaintiff  would,  among  other  things, 
assume  all  risk  of  insecurity  in  the  floor  of  the  car. 
The  jury  found  in  favor  of  the  plaintiff,  and  assessed 
his  damages  at  SIOO.  Judgment  was  rendered  accord- 
ingly, and,  such  proceedings  having  been  duly  taken 
before  judgment  as  were  necessary  to  preserve  defend- 
ants' exceptions  for  review,  this  appeal  was  taken  from 
such  judgment. 

Thos.  H.  Gilh  for  appellants. 
C  T.  Bundy^  for  respondent. 

Marshall,  J.  (after  stating  the  facts).  The  court 
admitted  evidence  respecting  the  inspection  which 
plaintiff  made  of  the  car  before  loading.  This  was 
objected  to  by  defendants'  counsel,  on  the  ground  that 
the  written  contract  required  plaintiff  to  inspect  the 
car,  and  to  assume  the  risk  of  defects  in  the  floor,  if 
there  were  any.  This  involves  the  question  of  whether 
the  stipulation  by  which  the  plaintiff,  in  form,  assumed 
the  risk  of  defects  in  the  car,  is  valid  and  binding  upon 
him.  There  is  some  conflict  of  authority,  more  appar- 
ent than  real,  respecting  the  validity  of  such  stipula- 
tions ;  but  the  real  principle  involved  has  been  settled 
in  this  court,  and  is  not  open  to  review.  Railroads  are 
common  carriers  of  live  stock,  with  the  attendant 
common-law  duties  and  liabilities  respecting  carriage 
of  property  generally  by  such  carriers,  subject  to  some 
restrictions  and  liabilities  arising  out  of  the  instincts. 
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habits,  propensities,  wants,  necessities,  vices,  or  loco- 
' motion  of  the  animals.  Ayers  v.  Railway  Co.,  71 
Wis.  372,  37  N.  W.  432  ;  Abrams  v.  Railway  Co.,  87 
Wis.  485,  58  N.  W.  780.  Such  duties  and  responsi- 
bilities require  railroad  companies  to  furnish  suitable 
cars  for  the  transportation  of  live  stock  on  reasonable 
notice  so  to  do,  and  render  such  companies  responsible 
for  damages  for  negligence  in  that  regard.  Contracts 
exempting  such  companies  from  the  consequences  of 
such  negligence  are  void.  Abrams  v.  Railway  Co., 
supra  ;  Loeser  v.  Railway  Co.  (Wis.),  69  N.  W.  372. 
Why  the  stipulation  in  the  written  contract  in  ques- 
tion, requiring  plaintiff  to  examine  the  car,  and  assume 

the  risk  of  its  suitableness,  does  not  come 
8tMk%ity'to*  within  the  condemnation  of  the  foregoing-, 
ftcUw'cSJi-'r^i^  is  not  perceived.  Numerous  authorities  are 
tract  of  RMBip.     cited   by  counsel  for  defendant  to  support 

tion- Validity.         .,  "i       .•  .  •     .  i  • 

the  contention  that  a  shipper  may  assume 
the  responsibility  of  the  suitableness  of  a  car  furnished 
for  his  use,  but  a  careful  examination  of  the  same 
shows  that  they  are  not  applicable  to  the  facts  of  this 
case.  Railroad  Co.  v.  Hall,  58  111.  409,  was  a  case 
where  the  shipper  refused  to  use  the  defendant's  car 
and  furnished  one  belonging  to  another  road.  The 
exemption  from  liability  was  placed  on  the  ground  that 
the  defendant  did  not  furnish  the  car,  or  agree  to,  but 
only  to  haul  it  over  the  road  ;  hence  the  defect  com- 
plained of  was  not  one  contracted  against  by  the 
company.  In  Squire  v.  Railroad  Co.,  98  Mass.  239, 
damages  from  suffocation  and  overloading  were  stipu- 
lated against ;  and  the  court  held  the  stipulation  valid, 
the  fact  being  that  the  plaintiff's  agent  caused  the 
stock  to  be  loaded  as  they  were,  and  observed  the  over- 
loading and  want  of  proper  ventilation  of  the  car  before 
the  transit  commenced,  and,  in  effect,  agreed  to  have 
such  transit  commence  and  continue  nevertheless.  In 
Railwa}^  Co.  v.  Johnston,  75  Ala.  596,  the  stipulation 
was  against  damages  from  dangers  known  to  and 
acquiesced  in  by  the  shipper,  that  had  nothing  to  do 
with  the  suitableness  of  the  car  or  the  management  of 
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it.  The  court,  in  effect,  held  that  the  duty  to  furnish 
suitable  cars  was  absolute,  and  that  contracts  limiting- 
the  common-law  responsibilities  for  loss  or  injury 
caused  by  the  carrier,  or  by  its  own  rieg'lig'ence,  are 
void.  To  the  same  effect  are  Mitchell  v.  Railway 
Co.,  68  Ga.  644,  and  Harris  v.  Railway  Co.,  20  N.  Y. 
232.  In  the  latter  case  the  shipper  selected  the  car. 
Nevertheless,  thedefendant  was  held  liable,  the  evidence 
not  showing"  that  the  shipper  had  actual  notice  of  the  de- 
fects  that  caused  the  injury.  The  court  held,  in  effect, 
that  the  defendant  was  responsible  for  the  suitableness 
of  the  car,  and  that  it  was  the  duty  of  its  agent  to  ex- 
amine the  car,  and  to  call  the  shipper's  attention  to  all 
defects  which  a  reasonably  careful  inspection  by  a  com- 
petent person  in  that  line  of  work  would  disclose ; 
that,  unless  such  defects  were  open  and  obvious,  a 
failure  of  the  agent  so  to  do  was  the  failure  of  the 
company,  and  constituted  actionable  neg-lig^ence,  for 
which  a  recovery  could  be  had,  notwithstanding*  the  in- 
spection and  acceptance  of  the  car  by  the  plaintiff. 
Numerous  other  cases  may  be  cited  to  the  same  effect. 
They  are  in  entire  harmonv  with  Railway  Co.  v.  Seligf- 
man  (Tex.  Civ.  App.)  23  "S.  W.  298,  Railway  Co.  v. 
Trawick,  80  Tex.  270,  15  S.  W.  568,  18  S.  W.  948, 
and  Hunt  y.  Nutt  (Tex.  Civ.  'App.)  27  S.  W.  1031, 
which  distinctly  hold  that  a  railway  company  cannot  by 
contract  avoid  the  consequences  of  its  negfligence,  and 
cannot  release  itself  front  the  responsibility  of  furnish- 
ing* suitable  cars,  by  stipulating*  that  the  risks  of 
defects  shall  be  assumed  by  the  shipper. 

From  the  foregoing-  we  deduce  the  following" :     It  is 
the  duty  of  a  railroad  company,  as  a  common  carrier  of 
live  stock,  to  furnish  suitable  cars  therefor,  on  reason- 
able notice  so  to  do,  from  a  person  desiring-  to  transport 
such  stock  over  its  road  ;  that  this  duty  is  absolute,  and 
a  contract  exempting-  it  from  liability  for  damag-es  aris- 
ing- from  unsuitableness  of  cars  so  furnished, 
attributable  to  a  failure  on  its  part  to  exer-  «*««-8tiHi»tiw 
cise  ordinary  care,  is  void  ;  that  if  a  car  be  wnk-ufidity. 
furnished  having  defects  rendering  it  un- 
suitable, which  defects  are  not  obvious,  or  such  as  it 
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may  be  presumed  that  an  inspection  by  an  ordinary 
person  will  brin^  to  his  knowledg-e,  and  yet  are  such 
that  a  reasonably  careful  inspection  by  a  person  expe- 
rienced in  such  business  will  lead  to  their  discovery,  an 
inspection  and  acceptance  of  the  car  by  the  shipper  will 
not  save  the  carrier  harmless  from  damages  caused  by 
such  defects,  unless  it  be  shown  that  they  were  actu- 
ally pointed  out  to  the  shipper,  and  that  he  accepted  the 
car  with  full  knowledg-e  of  their  existence. 

The  foregfoing"  conclusion  renders  it  unnecessary  to 
consider  other  questions  presented  on  the  appeal.  They 
fall  with  the  contention  that  plaintiff  was  bound  by  his 
acceptance  of  the  car,  pursuant  to  the  contract  of  car- 
riag-e.  The  jury  found  under  proper  instructions,  that 
the  car  was  unsuitable,  and  that  a  reasonably  careful 
examination  of  the  same  would  have  broug-ht  the  defects 
to  the  attention  of  the  company.  Such  defects  were 
not  obvious  or  of  such  a  character  that  they  would 
ordinarily  be  discovered  by  an  inspection  by  an  inexpe- 
rienced person.  The  station  ag-ent  was  the  instrumen- 
tality selected  by  the  company  to  desig-nate  the  car  for 
plaintiff's  use  ;  hence  it  was  his  duty  to  see  that  it  was 
suitable  for  such  use.  The  charge  of  the  learned  cir- 
cuit judge,  to  the  effect  that  it  was  the  duty  of  the 
agent  to  inspect  the  car,  and  to  discover  all  the  defects 
which  a  proper  inspection  would  disclose,  and  that  his 
neglect  so  to  do  was  the  negligence  of  the  company, 
was  proper.  No  other  question  presented  by  the  appeal 
appears  to  require  special  notice.  The  judgment  of 
the  circuit  court  is  affirmed. 


NOTES. 

Liability  of  Carrier  as  to  Cars— Right  to  Limit  Liability— Duty  to 
Furnish  Cars. — A  carrier  of  live  stock  must,  upon  demand,  fur- 
nish cars  for  the  shipment  of  live  stock.  St.  Louis,  etc.,  R.  Co. 
V,  Dorman,  72  111.  504 ;  Newport  News,  etc.,  R.  Co.  if.  Mercer,  96  Ky. 
475  ;  61  Am.  &  Eng.  R.  Cas.  340,  note;  White  v,  Missouri  Pac.  R. 
Co.,  19  Mo.  App.  400;  Gulf,  etc.,  R.  Co.  v.  Hume,  87 Tex.  211,  61  Am. 
&  Eng.  R.  Cas.  341  ;  Lawrence  v.  Milwaukee,  etc.,  R.  Co.,  84  Wis. 
427  ;  Coupland  v,  Housatonic  R.  Co.,  55  Am.  &  Eng.  R.  Cas.  380,  and 
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nofe;  Potts  v,  Wabash,  etc.,  R.  Co.,  17  Mo.  App.  394;  Chicago,  etc., 
R.  Co.  V,  Davis,  2  Am.  &  Eng-.  R.  Cas.,  N.  S.,  581,  nole;  Carriers 
of  Ivive  Stock,  5  Am.  &  Eng-.  Ency.  of  I^aw,  2iid  Ed.    • 

The  carrier  is  not  bound  to  furnish  the  safest  and  most  approved 
cars  in  use,  nor  the  best  appliances.  Western  R.  Co.  v,  Harwell,  91 
Ala.  340,  45  Am.  &  Eng.  R.  Cas.  358  ;  Union  Pac.  R.  Co.  v,  Rainey, 
19  Colo.  225,  61  Am.  &  Eng.  R.  Cas.  302;  Indianapolis,  etc.,  R.  Co. 
V.  Strain,  81  111.  504;  Betts  v,  Chicago,  etc.,  R.  Co.,  92  Iowa  343 ; 
McDaniel  v.  Chicago,  etc.,  R.  Co.,  24  Iowa  412  ;  Rhodes  v.  Louisville, 
etc.,  R.  Co.,  9  Bush  (Ky.)  688;  Great  Western  R.  Co.  v,  Hawkins, 
18  Mich.  427 ;  Harrison  v.  Missouri  Pac.  R.  Co.,  74  Mo.  364,  7  Am.  & 
Eng.  R.  Cas.  382,  41  Am.  Rep.  318:  M'Manus  v.  Lancashire,  etc.,  R. 
Co.,  4  H.  &  N.  327 ;  Blower  v.  Great  Western  R.  Co.,  L.  R.  7  C.  P. 
655,  41  L.  J.  C.  P.  268. 

Cars  which  are  reasonably  safe  and  suitable  for  the  purposes  for 
which  they  are  furnished  are  sufficient.  111.  Cent.  R.  Co.  v.  Haynes, 
63  Miss.  485;  Selby  v,  Wilmington,  etc.,  R.  Co.,  N.  Car.  588,  37  Am. 
St.  Rep.  635;  Wallingford  el  al.  v,  Columbia,  etc.,  R.  Co.,  30  Am.  & 
Eng.  R.  Cas.  48,  and  notes;  Avers  v.  Chicago,  etc.,  R.  Co.  35  Am.  & 
Eng.  R.  Cas.  679. 

Contract  of  Exemption  from  Liability  for  Damage  from  Defective 
Cars — Validity. — The  principle  stated  by  the  case  as  to  the  validity 
of  a  contract  of  exemption  from  liability  for  damage  caused  by 
defective  cars  is  in  accordance  with  the  general  rule.  Cent.  Trust 
Co.  V.  East  Tennessee,  etc.,  R.  Co.,  2  Am.  &  Eng.  R.  Cas.,  N.  S., 
677,  and  cases  there  cited  ;  notes  to  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  678 ; 
Welsh  V.  Pittsburg,  etc.,  R.  Co.,  10  Ohio  St.  65;  St.  Louis,  etc.,  R. 
Co.  V.  Lesser,  1  Rap.  &  Mack*s  Dig.  762 ;  see  generally  1  Rap.  & 
Mack's  Dig.  762,  See  also  Wilson  v,  N.  Y.,  etc.,  R.  Co.,  21  Am.  & 
Eng.  R.  Cas.  148 ;  but  in  Squire  v,  N.  Y.  Cent.,  etc.,  R.  Co.,  98  Mass. 
239,  a  contract  exempting  the  carrier  from  liability  for  damage 
arising  from  defective  car  was  held  valid.  Kimball  v,  Rutland, 
etc.,  R.  Co.,  26  Vt.  247  ;  Bissell  v,  N.  Y.  Cent.  R.  Co.,  25  N.  Y.  442; 
Wilson  V,  New  York,  etc.,  R.  Co.,  21  Am.  &  Eng.  R.  Cas.  148. 

Inspection  of  Cars  by  Shipper — Assumption  of  Risk. — When  the 
shipper  agrees,  in  the  bill  of  lading,  to  examine  the  cars  in  which 
his  stock  was  to  be  shipped  and  to  assume  all  risks  as  to  accidents 
or  losses  occurring  through  the  insecurity  of  or  defects  in  such  cars, 
he  will  be  bound  thereby,  unless  it  appears  that  he  was  given  no 
opportunity  to  inspect  the  cars  or  to  make  objection  to  them.  Such 
an  agreement  is  binding  only  when  it  is  made  in  good  faith  and  for 
the  purposes  expressed  in  it.  Squire  v.  New  York  Cent.  R.  Co.,  98 
Mass.  239,  93  Am.  Dec.  162,  55  Am.  &  Eng.  R.  Cas.  397,  note.  Com- 
pare Welsh  V,  Pittsburg,  etc.,  R.  Co.,  10  Ohio  St.  65,  75  Am.  Dec.  490. 

Shipper  Not  Charged  with  Knowledge  of  Defect  Not  Patent. — 
The  failure  of  the  shipper  to  notice  a  defect  in  the  car  not  easily 
recognized,  and  consisting  of  apertures  between  the  slats  so  large 
as  to  permit  the  feet  of  horses  to  go  through,  is  not  such  negligence 
on  his  part  as  will  preclude  a  recovery  by  him  for  injuries  to  his 
horses  resulting  from  their  getting  their  feet  through  such  aper- 
tures and  being  unable  to  get  them  back.  Union  Pac.  R.  Co.  v. 
Rainey,  19  Colo.  225,  61  Am.  &  Eng.  R.  Cas.  302.  See,  also,  as  to  a 
similar  defect  in  cars,  Haynes  v,  Wabash  R.  Co.,  54  Mo.  App.  582 ; 
Harris  v.  Northern  Ind.  R.  Co.,  20  N.  Y.  232.     See,  also,  45  Am.  & 
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Eng.  R.  Cas.  356,  abstr,;  notey  55  Am.  &  Eng-.  R.  Cas.,  395;  noU,  30 
Am.  &  Eng.  R.  Cas.  49. 

There  is  a«question  whether  it  is  not  the  duty  of  a  railroad  com- 
pany to  use  cars  that  are  secure  and  no  others.  And  it  seems  that 
there  must  always  be  considered  in  this  connection  the  fact  that  the 
company,  being  constantly  engaged  in  the  transportation  of  live 
stock,  is  presumed  to  be  more  familiar  with  the  safeguards  and 
manner  of  construction  of  cars  which  make  them  safe.  See  6regx>ry 
V,  West  Midland  R.  Co.,  2  H.  &  C.  44,  19  Cent.  L.  J.  165. 


Northern  Cent.  Ry.  Co. 

V. 

Medairy. 

{Court  of  Appeals  of  Maryland,  June  ^j,  iSgy,) 

Accident  at  Crossing  —  Contributory  Negligence  —  Question  of 
Law.* — In  an  action  against  a  railway  company  to  recover  for  per- 
sonal injury  received  at  a  crossing  there  was  uncontradicted  testi- 
mony that  the  proper  signals  were  given  and  proper  lookout  kept, 
and  there  was  overwhelming  proof  that  the  electric  signal  bell  at 
the  crossing  was  ringing.  The  plaintiff  testified  that  she  stopped 
at  a  point  near  the  crossing,  looked  and  listened,  and  neither  heard 
the  signal  nor  saw  the  train.  It  appeared  that  the  train  was  visible 
385  feet  from  the  point  where  she  claimed  to  have  stopped.  Held^ 
that  the  court  should  have  taken  the  case  from  the  jury  and  that  the 
plaintiff's  testimony,  assuming  it  to  be  true,  was  unworthy  of  con- 
sideration. 

Same — Negligence.— In  such  action  negligence  will  not  be  imputed 
to  the  defendant  from  the  fact  that  there  was  a  curve  near  the  cross- 
ing and  the  fact  that  the  train  was  behind  its  schedule  time. 

Same — Statutory  Provisions — Negligence. — Where  a  state  statute 
empowers  the  commissioners  of  a  county  to  require  railway  com- 
panies to  place  either  flagmen  or  a  system  of  electric  signal  bells, 
or  to  erect  safety  gates,  or  change  the  grade  where  a  crossing  is 
regarded  as  dangerous,  the  railway  company  which  has  adopted, 
without  notice  from  the  commissioners,  an  electric  signal  bell  at  a 
crossing,  will  not  be  held  negligent  for  failure  to  place  a  watchman 
there. 

Appeal   from   Carroll   county   circuit  court.     Re- 
versed. 

Argfued  before  McSherry,  C.  J.,  and  Bryan, 
Page,  Boyd,  Briscoe,  and  Fowler,  JJ. 

*See  notes  at  end  of  case. 
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Bernard  Carter^    William  Grason,  and  Jas.  A.  C 
Bo7idy  for  appellant. 

/oAw    /.     Yellott    and     Clabaiig'h    dc    Roberts,    for 
appellee. 

Fowler,  J.  This  is  an  action  to  recover  damag^es 
for  injuries  alleg^ed  to  have  been  sustained  throug^h  the 
negligrence  of  the  defendant,  the  Northern  Central 
Railway  Company,  by  Maud  Medairy,  a  young  girl. 
She  sues  by  her  mother  and  next  friend.  At  ^^  ^^^^ 
the  close  of  the  plaintiff's  case,  the  defend- 
ant asked  the  court  to  take  it  from  the  jury,  because, 
as  was  contended,  no  legally  sufficient  evidence  had 
been  offered  to  show  negligence  on  the  part  of  the  de- 
fendant or  its  agents.  But  the  prayer  was  refused. 
We  are  of  opinion  it  should  have  been  granted,  because 
we  are  unable  to  discover  in  the  record  any  evidence 
legally  sufficient  to  support  the  verdict  of  the  jury. 
The  first  witness  called  by  the  plaintiff  to  testify  as  to 
the  facts  of  the  accident  is  Albert  Cramer.  His  testi- 
mony is  as  follows  :  '*  I  am  employed  by  the  Northern 
Central  Railroad,  and  am  the  engineer  of  the  train  that 
killed  one  of  these  young  ladies,  and  crippled  the  other. 
My  train  is  known  as  a  second-class  train,  a  fast  freight 
train.  We  were  running  about  20  miles  an  hour,  our 
schedule  time.  Our  only  stops  were  to  take  water. 
We  were  three  minutes  late  that  night  at  Phoenix,  and 
I  was  not  trying  to  make  up  time,  but  just  used  my 
schedule  time.  I  blew  my  whistle  for  the  crossing, 
and  the  engine  bell  was  rung.  The  engine  bell  was 
rung  after  I  sounded  for  the  crossing.  I  blew  for  the 
crossing  at  the  whistling  post,  about  a  quarter  of  a 
mile  below."  On  cross-examination  witness  testified 
as  follows  :  *'!  left  Baltimore  that  afternoon,  the  9th 
of  December,  at  5:40.  I  blew  my  whistle  for  this 
crossing  at  the  whistling  post,  which  is  about  a  quar- 
ter of  a  mile  from  the  crossing,  and  is  nearer  to  Balti- 
more than  the  water  tank  mentioned  in  the  evidence. 
The  fireman  rang  the  bell.     I  kept  a  lookout  to  see  if  I 
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could  see  anything',  and  I  passed  the  engine  of  the 
other  train  comingf  south,  at  the  water  tower.  I  was 
on  the  lookout  all  the  way  up,  and  the  first  I  saw  of 
these  girls  was  just  about  the  time  I  struck  them.  I 
saw  the  packages  going  in  the  air,  but  I  could  not  tell 
whether  I  had  hit  them  or  not.  I  always  keep  a  look- 
out, especially  around  a  station.  These  girls  must 
have  been  about  the  outside  rail.  I  blew  '  Down 
brakes  !'  and  stopped  as  quick  as  I  could."  The  only 
other  witness  who  was  examined  by  the  plaintiff  to 
show  how  she  was  injured  was  the  plaintiff  herself. 
She  said  she  lived  at  Phoenix,  and  had  been  working  at 
the  factory  there  for  about  three  years.  On  December 
9,  1895,  in  the  evening,  when  it  was  quite  dark,  she 
and  her  sister  were  going  to  visit  a  neighbor  on  the 
west  side  of  the  railroad.  '  *  While  we  were  crossing  the 
bridge,  we  heard  the  south-bound  train  whistle  for  Pbce- 
nix,  and  we  walked  to  the  end,  nearly,  of  the  bridge,  and 
stopped  until  the  train  passed  ;  and  we  walked  up  and 
down  the  track,  and  listened,  and  we  heard  no  noise  ex- 
cept what  the  down  train  made,  and  we  saw  the  crossing 
clear,  and  we  started  to  cross,  and  I  remember  we  got 
over  the  first  rail,  and  I  knew  no  more."  The  bridge 
which  the  witness  mentions  is  a  part  of  the  public  road 
which  crosses  the  railroad  at  this  point,  and  the  west 
end  of  the  bridge  is  several  feet  east  of  the  track  which 
is  used  for  the  north-bound  trains.  The  plaintiff  could 
not  tell  how  long  she  stood  on  this  bridge,  waiting  iot 
the  south- bound  train  to  pass  ;  but  she  said,  when  it 
passed,  she  looked  up  and  down  the  road,  and  saw 
nothing,  and  heard  nothing  except  the  noise  of  the  train 
that  was  going  down.  She  was  unable  to  state  the 
distance  from  the  point  where  she  stood  on  the  bridge 
to  the  railroad  track  where  she  was  struck,  nor  could 
she  say  how  far  down  the  railroad  she  could  see  a  tram 
coming  at  the  time  when  she  looked.  From  this  testi- 
mony it  is  not  only  evident  that  there  is  no  proof  of  any 
act  of  negligence  on  the  part  of  the  defendant,  but  there 
is  positive  proof  contained  in  the  testimony  of  tbe  w^^' 
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ness  Cramer,  which  is  uncontradicted,  that  the  proper 
and  usual  signals  were  given,  and  the  proper 
lookout  kept  up,  as  the  train  approached  the  fij"coiitriba2Jy 
station.  The  plaintiff  does  not  undertake  to  52%;: ^""^ 
say  that  the  electric  signal  bell  at  the  cross- 
ing was  not  ringing  as  she  approached  the  track.  She 
says  she  did  not  hear  it,  and  that,  if  it  did  ring,  she  did 
not  remember  hearing  it.  In  point  of  fact,  the  bell  was 
ringing,  as  is  shown  by  the  overwhelming  proof  of  de- 
fendant's witnesses.  Nor  does  the  plaintiff  nor  any 
other  witness  say  that  the  whistle  did  not  blow,  nor 
that  the  engine  bell  did  not  ring.  The  only  noise  she 
heard,  she  says,  was  that  made  by  the  south-bound 
train.  She  says  that  she.  stood  near  the  end  of  the 
bridge  next  to  the  railroad,  and  that  she  looked  before 
attempting  to  cross,  and  saw  nothing  ;  and  yet,  accord- 
ing to  the  evidence  of  her  ow*n  witness  Allen,  she  could 
have  seen  the  engine  at  the  switch-signal  post,  which  is 
385  feet  distant  from  the  point  from  which  she  appears 
to  have  been  when  she  looked.  If  she  had  seen  the 
engine  even  half  that  distance  away,  she  certainly  could 
have  avoided  stepping  on  the  track,  and,  if  there  was  a 
point  in  her  walk  from  the  bridge  to  the  track  from 
which  she  could  see  down  the  track  far  enough  to  avoid 
danger,  it  was  her  duty  to  look  then  and  there.  But 
assuming,  as  was  contended,  that  the  plaintiff  looked 
when  and  where  she  should  have  looked,  and,  as  she 
says,  saw  nothing,  such  testimony,  as  we  said  in  the 
recent  case  of  Traction  Co.  v.  Helms  (not  yet  officially 
reported),  36  Atl.  119,  is  unworthy  of  consideration,  and 
should  not,  therefore,  be  submitted  to  the  jury. 

What  we  have  said  disposes  of  the  case,  and  it  will 
be  seen  that  we  are  of  opinion  that  the  plaintiff  has  not 
only  failed  to  offer  any  legally  sufficient  proof  of  negli- 
gence, but  one  of  her  own  witnesses,  the  engineraan, 
Cramer,  proved  that  the  usual  signals  of  warning  were 
given  by  him  and  the  fireman  as  the  train  approached 
the  station. 

In  addition  to  what  we  have  said,  perhaps,  we  should 
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correct  what  appears  to  be  a  misapprehension  as  to  the 
scope  of  the  decision  of  the  court  in  the  case  of  Rail- 
road Co.  V.  Owing-s,  65  Md.  502,  5  Atl.  329.  In  the 
case  before  us  the  court  below  was  asked  to  and  refused 
to  instruct  the  jury  that  they  could  not  infer  any  negli- 
gence on  its  part  from  the  fact  that  it  did  not  have  a 
watchman  or  flagman  at  Phoenix's  station  crossing. 
The  plaintiff  proved  and  relied  upon  this  fact  as  an  act 
of  negligence.  Owings'  Case  was  cited  to  support  this 
ruling  of  the  court  below,  but  it  will  appear  from  an 
examination  of  that  case  that  a  prayer  like  the  one 
refused  below  in  this  case  was  conceded,  and,  of  course^ 
not  considered  here.  The  language  on  which  the 
appellee  bases  her  contention  will  be  found  in  a  quota- 
tion from  the  opinion  of  the  supreme  court  of  the 
United  States  in  the  case  of  Improvement  Co.  v.  Stead, 
95  U.  S.  161.  It  is  as -follows:  "The  speed  of  a 
train  at  a  crossing  should  not  be  so  great  as  to  render 
unavailing  the  warning  of  its  whistle  and  bell  ;  and 
this  caution  is  especially  applicable  when  their  sound 
is  obstructed  by  winds  and  other  noises,  and  when 
intervening  objects  prevent  those  who  are  approaching* 
the  railroad  from  seeing  a  coming  train.  In  such  cases, 
if  an  unslackened  speed  is  desirable,  watchmen  should 
be  stationed  at  the  crossing."  It  could  not  have  been, 
and  was  not,,  intended  thus,  without  even  referring  to 
it,  to  reverse  the  previous  well-considered  decision  of 
this  court  in  the  case  of  State  to  use  of  Foy  v.  Phiia- 
delphia,  W.  &  B.  R.  Co.,  47  Md.  85,  in  which  it  was 
said  that  the  law  does  not  impose  the  obligation  upon  a 
railroad  company  to  station  persons  at  every  crossing 
of  a  public  road  to  warn  travelers  of  approaching 
trains  ;  and  the  following  language  of  Bramwell,  B., 
in  the  case  of  Stubley  v.  Railway  Co.,  L.  R.  1  Exch. 
13,  was  quoted,  as  follows  :  '*Need  there  be  any.  one 
to  warn  persons  of  a  train  which  they  can  see  so  far 
off,  that,  if  they  only  take  the  trouble  to  look  out  for 
it,  it  cannot  overtake  them  in  crossing?"  Nor  does 
the  fact  that  the  train   was  behind  time  (Foy's  case^ 
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suprd)^  nor  that  there  was  a  curve  in  the  railroad  at 
that  point,  afford  anv  evidence  of  neglig-ence 
(Railroad  Co.  v.  Puinphrey,  72  Md.  85,  19  »«-■•»»»•^••• 
Atl.  8).     But  now  the  duty  of  railroad  companies  in 
this  sfctte  in  respect  to  the  protection  to  be  given  the 
public  at  public   crossing-s   is   regulated    by  statute. 
Code,  art.  23,  §  194.     "Whenever  the  several  railroads 
of  this  state  operated  by  steam  shall  cross  any  public 
highway  at  grade  outside  the  corporate  lim- 
its of  cities,  and  any  such  highway  shall  be  Rjiwifc*''*'' 
believed  to  be  of  such  character  as  to  render 
the  passage  of  locomotives  and  trains  thereon  dangerous 
to  life  and  property,  it  shall  be  the  duty  of  the  com- 
missioners of  the  county  in  which  such  point  of  cross- 
ing shall  be  located  to  notify  the  company  owning  or 
operating  the  railroad  at  such  point,"  if,  after  certain 
proceedings,  they  shall  so  determine,  either  to  place  a 
flagman  at  such  crossing,  or  a  system  of  electric  alarm 
bells,  or  to  erect  safety  gates  or  change  the  grade 
crossing. 

If,  as  a  number  of  respectable  witnesses  testified, 
the  crossing  at  Phoenix  is  believed  to  be,  or,  in  their 
opinion,  is,  dangerous,  and  the  safety  of  persons  cross- 
ing" there  demanded  more  than  the  ordinary  and  usual 
sig'nals,  ample  means  are  provided  by  the  statute  for 
the  protection  of  the  rights  of  the  public,  as  well  as 
those  of  the  company.  The  defendant  appears  to  have 
realized  the  fact  that  at  this  crossing  it  was  its  duty  to 
exercise  more  than  ordinary  care,  for  it  adopted  with- 
out notice  from  the  county  commissioners,  so  far  as  the 
record  discloses,  one  of  the  three  expedients, — an 
electric  signal  bell,  provided  by  the  statute  for  addi- 
tional protection  at  dangerous  crossings.  Under  these 
circumstances,  and  in  view  of  the  statutory  provisions 
and  the  previous  decisions  of  this  court,  it  would  be 
impossible  for  us  to  say  that  the  failure  of  the  defend- 
ant to  place  a  flagman  at  this  crossing  constituted 
negligence.  For  the  error  committed  on  refusing  to 
grant  the  defendant's  first  prayer,   without  regard  to 
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the  other  questions  presented  by  this  appeal,  the  judg- 
ment appealed  from  must  be  reversed.  Judgment 
reversed,  without  awarding-  a  new  trial. 


NOTBS. 

Accident  at  Crossing — Contributory  Negligence  as  a  Matter  of 
Law — Evidence. — Where  the  state  of  facts  in  a  case  to  recover  for 
personal  injuries  at  a  crossing  is  such  as  to  show  conclusively  that 
the  plaintiff  could  not  have  suffered  the  injuries  if  he  had  exercised 
the  precautions  required  of  him  by  law,  he  will  be  held  gfuilty  of 
contributory  negligence  as  a  matter  of  law,  although  his  testimony 
may  be  that  he  took  such  precautions.  Payne  v.  Chicago,  etc.,  R. 
Co.,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  291;  Butler  v.  Gettysburg,  etc., 
R.  Co.,  126  Pa.  St.  160,  42  Am.  &  Eng.  R.  Cas.  192  absir.;  Cleveland, 
etc..  Ry.  Co.  v,  Elliott,  28  O.  St.  340  ;  Artz  v.  Railroad  Co.,  34  Iowa 
153,  Vol.  1  Notes  of  Cases,  No.  1,  N.  S.,  1 ;  Woodward  v.  New  York, 
etc.,  R.  Co.,  106  N.  Y.  369,  32  Am.  &  Eng.  R.  Cas.  137;  Tolman, 
Adm*x  V.  Syracuse,  etc.,  R.  Co.,  98  N.  Y.  Rep.  198,  23  Am.  &  Eng. 
R.  Cas.  313.  See  also  Fleissner  v.  New  York,  etc.,  R.  Co.,  40  N.  Y. 
S.  R.  711,  61  Hun  623. 

It  is  vain  for  a  man  to  say  that  he  looked  and  listened,  if  in  spite 
of  what  his  eyes  and  ears  must  have  told  him,  he  walked  directly  in 
front  of  a  moving  locomotive.  Holden  v,  Pennsylvania*  R.  R.,  169 
Pa.  St.  1 ;  Carroll  v,  Pennsylvania  R.  R.,  12  W.  M.  C.  348;  Pennsyl- 
vania R.  R.  V.  Bell,  122  (Penn.)  64  ;  Marland  v,  Pittsburg,  etc.,  R. 
Co.,  123  Pa.  487, 37  Am.  &  Eng.  R.  Cas.  319  abstr.:  Moore  v.  Railroad, 
108  Pa.  349 ;  Mooney  v.  Railroad,  126  Pa.  244 ;  39  Am.  &  Eng.  R. 
Cas.  612;  Aiken  v,  R.  R.  Co.,  130  Pa.  380;  41  Am.  &  Eng.  R.  Cas. 
571 ;  Irey  v,  R.  R.,  132  Pa.  563,  41  Am.  Sl  Eng.  R.  Cas.  533 ;  Kraus 
V.  R.  R.,  139  Pa.  272,  45  Am.  &  Eng.  R.  Cas.  186 ;  Hansen  v,  R.  R., 
147  Pa.  440 ;  Ash  v,  R.  R.,  148  Pa.  133 ;  Myers  v.  R.  R.,  150  Pa,  386; 
Urias  v,  R.  R.,  152  Pa.  326;  Newhard  v,  R.  R.,  153  Pa.  417  ;  I^ees  v, 
R.  R.,  154  Pa.  46 ;  Smith  v,  R.  R.,  160  Pa.  117. 

In  broad  daylight  an  adult  with  senses  of  sight  and  hearing  un- 
impaired was  about  to  cross  3  tracks  of  a  railroad,  when  a  train  was 
approaching  a  quarter  of  a  mile  distant.  She  could  see  it  70  feet 
off  before  she  set  foot  on  track  nearest  her ;  before  she  got  off  that 
track  she  could  see  it  for  160  feet,  and  before  getting  on  the  second 
track  it  was  visible  when  224  feet  distant,  and  was  visible  900  feet 
distant  before  she  stepped  on  the  third  track,  on  which  it  was 
approaching  ;  nevertheless,  she  stepped  on  the  third  track  and  was 
instantly  killed.  Held,  that  on  undisputed  facts  there  was  no  escape 
from  the  conclusion  of  contributory  negligence.  Baker  v,  Penn- 
sylvania R.  Co.,  (Pa.),  37  Atl.  Rep.  933. 

In  an  action  for  injuries  caused  by  collision  with  train  while 
plaintiff  was  crossi,ng  a  railroad  where  the  track  was  in  plain  view 
for  so  great  a  distance  that  no  one  could  fail  to  see  approach  of  the 
cars,  who  paid  the  slightest  attention  to  what  he  was  about,  the 
trial  court  properly  took  the  case  from  the  jury  on  the  grounds  of 
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contributory  neg'ligence.  Straugh  v,  Detroit,  etc.,  R.  Co.,  (Mich.), 
32  Am.  &  Bug.  R.  Cas.  164. 

The  court  is  not  bound  by  the  bare  assertion  of  the  party  that  he 
used  his  natural  faculties  to  see  and  hear  before  attempting  to  cross 
the  track,  to  submit  his  case  to  the  jury,  when  it  is  manifestly  un- 
true or  it  is  shown  that  the  observation  was  not  opportunely  made. 
Smith  V.  N.  Y.,  etc.,  R.  Co.,  44  N.  Y.  S.  R.  R.  55,  6  Hun  624. 

Plaintiff  was  struck  by  defendant's  engine  while  driving  a  gentle 
horse  over  the  track  at  a  street  crossing;  for  50  feet  before  he 
reached  the  track  defendant's  engine  with  head  light  could  be  seen 
by  him  for  a  distance  of  350  feet  from  the  crossing.  Heldy  in  view 
of  this  physical  fact,  testimony  that  he  looked  and  listened  for  an 
approaching  train  did  not  even  create  a  conflict  of  evidence  as  to 
his  contributory  negligence.  Bloomfield  v,  Burlington,  etc.,  R.  Co., 
74  Iowa  607. 

Contributory  Negligence  a  Question  of  Fact. — Though  the  injury 
and  defendant's  negligence  are  conceded,  and  the  testimony  strong- 
ly preponderates  against  plaintiff  on  his  contributory  negligence, 
;^et  if  the  plaintiff  testifies  that  before  crossing  the  track  he  slowed 
up  his  buggy  till  it  did  not  prevent  his  hearing  all  he  conld  have 
heard  if  he  had  come  to  a  full  stop,  the  case  should  go  to  the  jury. 
Masterson  z/.  Chicago,  R.  I.  &  P.  R.  Co.,  49  Mo.  App.  6. 

Although  from  the  uncontradicted  evidence  it  might  have  been 
inferred  that  if  the  traveler  had  stopped,  and  looked  and  listened, 
he  would  have  seen  the  approaching  train,  it  was  for  the  jury  to 
determine  the  fact.     Pennsylvania  R.  Co.  v,  Weber,  76  Pa.  St.  157. 

Plaintiff  while  crossing  a  track  at  night  was  struck  by  a  train  of 
gravel  cars  which  were  being  pushed  in  front  of  the  locomotive. 
There  was  no  light  on  the  foremost  car,  but  there  was  a  strong 
headlight  on  the  locomotive.  He  testified  that  before  starting  to 
cross  he  looked  up  and  down  the  track  but  did  not  see  the  train  nor 
the  headlight.  Held,  that  the  question  of  contributory  negligence 
was  for  the  jury.  Bohan  v»  Milwaukee,  L.  S.  &  W.  R.  Co.,  15  Am, 
&  Eng.  R.  Cas.  374,  58  Wis.  30,  15  N.  W.  Rep.  801. 

The  contributory  negligence  of  one  injured  at  a  crossing  should 
be  left  to  the  jury  where  the  testimony  upon  the  part  of  the  defend- 
ant tends  to  show  that  if  plaintiff,  or  any  of  his  companions,  had 
looked  and  listened,  they  could  have  seen  and  heard  the  approach- 
ing train  in  time  to  have  avoided  the  accident.  Cohen  v»  Eureka  & 
P.  R.  Co.,  14  Nev.  376. 
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Missouri  Pac.  Ry.  Co. 

V. 

Bennett's  Estate. 

{Supreme  Court  of  Kansas,  July  lo,  1897.) 

Appointment  of  Administrator* — Appeal  from  Order. — While  a  rail- 
road company  may  sug'g'est  to  the  probate  court  the  invalidity  of 
the  appointment  of  an  executor  or  administrator  who  proposes  to 
prosecute  a  claim  ag-ainst  the  company,  it  is  not  entitled  to  an  ap- 
peal from  the  decision  of  the  court  refusing-  to  revoke  such  ap- 
pointment. 

(Syllabus  by  the  Court.) 

Error  from  court  of  appeals,  Northern  department, 
Central  division.     Affirmed. 

Wagrgrener^  Norton  dc  Orr^  for  plaintiff  in  error. 
Z.  J.  Cruris^  for  defendant  in  error. 

Johnston,  J.  The  probate  court  of  Cloud  county 
appointed  Theodore  Martin  as  executor  of  the  estate  of 
Lucy  Bennett,  deceased.  Several  months  prior  to  her 
death  she  had  broug'ht  an  action  against  the  Missouri 
Pacific  Railway  Company  to  recover  damag^es  for  per- 
sonal injuries  alleged  to  have -been  caused  by  the 
negligence  of  the  company.  Shortly  after  Martin's 
appointment  as  executor,  the  railway  company  filed  an 
application  in  the  probate  court  to  vacate  the  appoint- 
ment, upon  the  ground  that  there  was  no  estate  to 
be  administered,  and  therefore  the  court  had  no 
jurisdiction  to  make  the  appointment.  The  appli- 
cation of  the  railway  company  was  denied,  and 
from  that  ruling  the  company  undertook  to  ap- 
peal. When  the  matter  was  reached  in  the  district 
court,  the  appeal  was  dismissed.  The  railway  com- 
pany  claimed   the   right  to  intervene  because  of  the 

*See  notes  at  end  of  case. 
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action  broug'ht  against  it  by  Lucy  Bennett  in  her  life- 
time, and  the  fact  that  Martin  claimed  the  rig-ht  to 
further  prosecute  the  action  as  executor  against  the 
company.  The  court  of  appeals  held  that  a  claim  for 
damages  on  account  of  personal  injuries  from  which 
death  resulted  is  assets  of  the  estate,  and  warrants  the 
appointment  of  an  executor  or  administrator,  and  as 
the  action  survived  to  the  personal  representative  -it 
was  unnecessary  to  decide  whether  the  company  had  a 
standing"  in  court  to  contest  the  validity  of  the. appoint- 
ment. The  position  taken  by  the  court  of  appeals  is 
contrary  to  the  decisions  of  this  court,  and  cannot  be 
sustained.  Martin  v.  Railway  Co.,  58  Kan.  — ,  49 
Pac.  605.  The  question  remains,  however,  whether 
the  railway  company  may  be  heard  to  challeng^e  the 
validity  of  the  appointment  of  the  executor,  and  whether 
it  w^as  entitled  to  an  appeal  from  the  ruling  of  the  pro- 
bate court  refusing  to  revoke  the  appointment.  The 
testamentary  letters  and  order  making  the  appointment 
are  prima  facie  evidence  of  all  facts  necessary  to  the 
validity  of  such  appointment.  If  there  was  no  estate 
to  be  administered,  there  was  no  jurisdiction  to  issue 
letters  testamentary,  or  to  make  an  appointment,  and 
where  the  probate  court  is  without  jurisdiction  its  acts 
in  that  respect  are  void  for  all  purposes.  Perry  v. 
Railroad  Co.,  29  Kan.  420.  Where  the  letters  are 
absolutely  void,  any  one,  however  remote  his  interest, 
may  sug-gest  the  invalidity  to  the  court.  In  such  a 
case  the  court  issuing  the  letters  may,  upon  its  own 
motion,  institute  proceedings  to  set  them  aside,  or  it 
may  be  done  on  the  suggestion  of  an  amicus  curice, 
Mallory's  Estate  v.  Railroad  Co.,  53  Kan.  557,-36  Pac. 
1059.  It  does  not  follow  from  the  fact  that  the  com- 
pany may  suggest  the  invalidity  of  the  letters  that  it 
has  an  appealable  interest.  The  general  rule  is  that 
an  appeal  can  only  be  taken  by  a  party  to  a  controversy, 
or  by  one  who  has  a  direct  interest  in  it.  A  stranger 
to  the  record,  or  a  mere  volunteer,  may  not  appeal, 
unless  expressly  authorized  by  statute.  So  it  has 
been  held  that  an  amicus  curice  cannot  appeal  from  a 
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decision  of  a  court,  althoug-h  it  may  have  allowed  him 
to  introduce  evidence  for  his  own  benefit.  2  Enc.  PI. 
&  Prac.  159,  and  cases  cited.  The  company  is  not  one 
of  those  named  in  the  act  respecting  executors  and 
administrators  as  being-  entitled  to  control  the  adminis- 
tration of  the  estate.  It  is  not  a  creditor,  and  has  no 
claim  upon  nor  interest  in  the  estate.  The  only  inter- 
est it  has  is  based  upon  an  anticipated  claim  which  it 
has  been  informed  the  estate  will  make  against  the 
company..  It  cannot  be  said  to  be  a  party  aggrieved, 
and  we  think  has  no  appealable  interest.  Nor  does  an 
appeal  appear  to  be  necessary  for  the  protection  of  the 
rights  of  the  company.  When  an  action  is  brought 
against  the  company  it  has  a  right  to  put  in  issue  the 
appointment  and  authority  of  the  executor,  and  if  it  is 
shown  that  the  probate  court  was  without  jurisdiction, 
and  the  appointment  void,  the  action  would  necessarily 
fail.  City  of  Atchison  v.  Twine,  9  Kan.  350;  Perry 
V,  Railroad  Co.,  29  Kan.  420  ;  Railway  Co.  v.  Dunden, 
37  Kan.  1,  14  Pac.  501.  We  think  the  district  court 
reached  a  correct  conclusion,  and  its  judgment  dismiss- 
ing the  appeal  will  be  aflBrmed.  All  the  justices  con- 
curring. 


NOTES. 

Appointment  of  Administrator — Right  of  Railway  Company  to  Ob- 
ject.— The  railroad  cannot  be  heard  to  object  to  the  appointment  of 
an  administrator  to  a  person  whose  sole  estate  consists  of  his  claim 
of  daniaf^es  ag-ainst  the  company  for  reason  that  suit  for  such  dam- 
ag-es  will  be  brought  against  the  company.  Augusta,  etc.,  R.  Co. 
V,  Peacock,  56  Ga.  146,  19  Am.  &  Eng.  R.  Cas.  190,  note. 

Same — Power  of  Company  to  Attacic  Collaterally. — When  a  rail- 
road company  is  sued  by  the  administrator  of  a  party  deceased  for 
causing  his  death,  it  may  defend  upon  the  ground  that  there  has 
been  no  jurisdiction  to  grant  the  letters  of  administration  to  the 
plaintiff.  Jacobs  v.  Louisville  Sl  N.  R.  Co.,  10  Bush  (Ky.)  263; 
Welch  V,  New  York  Central  R.  Co..  53  N.  Y.  610  ;  Perry  v.  St.  Joseph 
'  &  W.  R.  Co.,  29  Kans.  420.  But  see,  contra.  Holmes  v.  Oregon  & 
Cal.  R.  Co.,  7  Sawy.  380. 

And  in  Chilton  v.  Union  Pac.  R.  Co..  8  Utah  47,  29  Pac.  Rep.  963, 
the  court  held  that  the  order  appointing  an  administrator  of  the 
deceased  could  not  be  collaterally  attacked  in  a  suit  brought  by  the 
administrator  for  the  wrongful  death  of  his  decedent. 
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•  In  an  action  broug-ht  by  the  personal  representative  of  a  deceased 
minor  ag-ainst  a  railway  company  to  recover  damages  for  his  in- 
testate's death,  the  company  objected  that  the  letters  of  adminis- 
tration were  not  properly  granted  on  the  grounds  that  there  was 
no  estate  to  administer.  The  record  of  the  probate  court  showed 
that  the  minor  left  among  other  things  **  an  estate  of  personal  arti- 
cles." The  minor's  father,  upon  examination,  gave  testimony  which 
tended  to  show  that  his  child  died  without  leaving  any  estate,  //eld, 
that  the  jury  having  passed  upon  the  facts  in  issue,  including  the 
right  of  the  plaintiff  to  maintain  the  action,  the  evidence  of  the 
father  was  not  conclusive  as  against  the  general  findings  of  the 
jury  and  that  it  could  not  be  said  as  a  matter  of  law  that  the  letters 
of  administration  were  granted  without  jurisdiction.  Union  Pac. 
R.  Co.  V.  Duuden  (Kan.),  34  Am.  &  Eng.  R.  Cas.  88. 


Delaware  &  H.  Canal  Co. 

V. 

ScRANTON  &  P.  Traction  Co.  et  aL 
ScRANTON  &  p.  Traction  Co. 

V. 

Delaware  &  H.  Canal  Co. 

{Supreme  Court  of  Pennsylvania,  April  ig,  fSg^.) 

Street  Railways — Intersection  with  Railroad — Overhead  Crossing — 
Practicability.* — Assuming  that  a  state  statute  which  provides  that 
the  court  shall  by  their  process  prevent  a  crossing  at  grade,  if,  in 
their  judgment,  it  is  reasonably  practicable  to  do  so,  authorizes  the 
court,  in  considering  the  practicability  of  avoiding  a  grade  cross- 
ing, to  consider  the  question  of  the  additional  expense  of  a  grade 
crossing",  an  overhead  crossing  of  an  electric  railway  company  over 
a  four-track  steam  railway,  over  which,  at  the  point  of  intersection, 
135  freight  trains  ruir  every  24  hours,  is  reasonably  practicable 
where  there  is  no  physical  obstacle  to  such  overhead  crossing,  and 
the  additional  expense  will  be  from  $6,000  to  $8,000  only. 

Same. — ^The  fact  that  such  electric  railway  company  has  not,  by 
the  acts  under  which  it  was  chartered,  the  right  of  eminent  domain, 
thus  preventing  it  from  constructing  such  overhead  crossing,  which 
imposes  an  additional  servitude  on  the  street,  in  the  absence  of  the 
consent  of  the  abutting  owners,  cannot  be  considered  in  determin- 
ing whether  it  is  reasonably  practicable  to  avoid  a  grade  crossing. 

•See  Pennsylvania  R.  Co.  v.  Braddock  Electric  R.  Co.,  55  Am.  & 
Eng.  R.  Cas.  1,  and  nole;  Perry  County  Railroad,  etc.,  Co.  v.  New- 
port, etc.,  Co.,  55  Am.  &  Eng.  R.  Cas.  12;  Baltimore,  etc.,  Co*s  Ap- 
peal, 3  Am.  &  Eng.  R.  Cas.  242. 
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Appeal  from  Lackawanna  county  superior  court. 
Reversed  in  part. 

W.  H,  Jessup^  James  H.  Torrey^  and  W.  H.  Jcssup, 
Jr.^  for  appellant. 

Lemuel  Amerman  and  H.  W.  Palmer^  for  appellees. 

Dean,  J.  The  Delaware  &  Hudson  Canal  Company, 
appellant,  as  lessees,  operate  a  double-track  steam  rail- 
road between  the  cities  of  Scranton  and  Wilkesbarre, 
Cm  8ut«d  ^^  which  are  run  about  135  freight  trains 

every  24  hours.  Some  of  these  trains  are 
very  long*  and  heavy, — not  easily  controlled  or  stopped 
when  under  headwa5\  Besides  the  freight,  many  pas- 
senger trains  are  run  daily.  Switching  engines,  also, 
run  frequently  over  these  tracks.  At  Moosic,  in 
Lackawanna  township,  the  railroad  has  three  tracks, 
and  a  fourth  is  being  constructed.  The  Lackawanna 
Street-Rail  way  Company,  incorporated  under  Act  May 
14,  1889,  is  authorized  by  its  charter  to  build  and  oper- 
ate an  electric  railway  from  a  point  on  Center  street  at 
Scranton  city  line,  along  said  street  and  the  main  road 
to  Wyoming  avenue,  in  the  village  of  Moosic ;  and 
thence  along  the  avenue  to  the  valley  road  through 
Marcy  township  to  the  borough  of  Avoca ;  thence, 
further,  by  Wyoming  avenue,  etc.,  accomplishing  the 
circuit.  The  Scranton  &  Pittston  Traction  Company, 
organized  under  the  general  act  of  March  22,  1887,  for 
incorporation  of  motor-power  companies,  etc.,  con- 
tracted with  the  Lackawanna  Company  to  construct, 
complete,  and  operate  an  electric  railway  over  the  route 
specified  in  the  charter  of  the  Lackawanna,  and  at  once 
proceeded  with  the  work  of  construction.  The  public 
highway,  along  which,  under  the  charter,  the  Lacka- 
wanna is  authorized  to  be  constructed,  crosses  the 
steam  railroad  at  grade,  at  two  points, — one  on  Wy- 
oming avenue,  in  Moosic,  and  the  other  at  Spring 
street ;  the  two  points  being  distant  from  each  other, 
on  the  steam  railroad,  about  half  a  mile.  The  con- 
structing company,  the  appellee,  attempted  to  lay  the 
tracks  of  the  electric  railwav  at  grade  across  theap- 
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pells^nt's  ^teaus  railroad  at  these  points.  The  appellant 
objected,  and  threatened  to  prevent  the  crossings  by 
force.  Thereupon  the  traction  comjpany  filed  its  bill, 
alleging  that  any  other  than  grade  crossings  at  the 
points  named  were  impracticable,  and  praying  that  the 
steam  railroad  company  be  enjoined  from  interfering 
with  the  construction.  The  steam-railroad  company 
also  filed  its  bill  agakist  the  traction  company,  averring 
that  the  proposed  grade  crossings  would  be  highly 
dangerous,  and  that  overhead  crossings  were  palpably 
practicable  without  any  great  expense,  and  praying 
that  the  traction  company  be  enjoined  from  crossing  at 
grade.  Preliminary  injunctions  were  issued,  and  then 
a  full  hearing  had  before  Judge  Gunster,  of  the 
common  pleas,  on  the  merits,  who,  in  an  able  opinion 
filed,  enjoined  the  traction  company  from  constructing 
grade  crossings  at  either  point.  Subsequently,  on 
additional  evidence,  he  modified  the  decree,  and  dis- 
solved the  injunction  as  to  the  proposed  crossing  at 
Wyoming  avenue,  -but  leaving  it  stand  as  to  Spring 
street.  His  principal  reasons  for  modifying  the  decree 
as  to  the  Wyoming  avenue  point,  were  :  (l)  The  track  of 
the  steam  road,  from  the  crossing,  is  visible  in  one  di- 
rection for  900  feet ;  in  the  other,  1,500  feet ;  thus 
enabling  the  motorman  of  an  approaching  electric  car 
to  see  an  approaching  steam  train  at  a  long  distance, 
and  thus  avoid  a  collision.  (2)  Evidence  was  given 
tending  to  show  that  an  automatic  switch  could  be 
adopted  and  controlled  by  the  steam  road  which  would 
render  it  impossible  for  an  electric  car  to  cross  until 
the  train  had  passed  over.  (3)  An  overhead  crossing 
is  impracticable,  because  the  traction  company,  having 
no  right  of  eminent  domain,  cannot  build  an  overhead 
crossing  against  the  objections  of  abutting  property 
owners  on  the  approaches  to  the  crossing.  From  this 
decree  the  Delaware  &  Hudson  Canal  Company  took 
two  appeals  to  the  superior  court, — one  from  the  re- 
fusal of  the  court  to  enjoin  the  traction  company  from 
crossing  Wyoming  avenue  at  grade,  and  the  other  from 
that  part  of  the  decree  enjoining  it  from  interfering 


540  OVERHEAD  CROSSINGS.  Vol.  VU 

(N.  s.) 

D.  &  H.  C.  Co.  V.  S.  &  P.  T.  Co.     S.  &  P.  T.  Co.  v,  D.  &  H.  C.  Co. 

with  the  construction  of  such  grade  crossing.  The 
decree  was  affirmed  by  the  superior  court ;  two  of  the 
judges,  in  opinion  filed,  dissenting.  On  allowance  by 
this  court,  we  have  two  appeals  by  the  steam-railroad 
company  from  that  decree. 

So  in  reviewing  the  decisions  of  the  superior  court 
and  court  of  common  pleas,  we  have  for  con- 
fiKnertJorwfti  sideration  only  the  questions  raised  by  the 
KIiTmm?b*  -  ^PP^^ls  ^f  *^^  Delaware  &  Hudson  Canal 
Prictiibuit'  Company  from  that  part  of  the  decree  au- 
thorizing a  grade  crossing  at  Wyoming 
avenue.  This  brings  us  at  once  to  a  consideration  of 
the  duty  of  courts  under  the  second  section  of  the  act 
of  1871 :  **  If  in  the  judgment  of  such  court  it  is  rea- 
sonably practicable  to  avoid  a  grade  crossing,  they  shall, 
by  their  process,  prevent  a  crossing  at  grade."  So  far 
as  the  possible  may  be  considered  the  practicable,  there 
are  very  few  points  on  the  surface  of  the  state  where 
other  than  grade  crossings  are  not  practicable.  What 
a  century  ago  were  deemed  insurmountable  obstacles 
to  an  under  or  over  crossing  are  now  treated  only  as 
engineering  difficulties  which  skill  and  capital  can 
always  overcome.  But  the  legislature  has  modified 
what  might  be  deemed  a  strict  definition  of  the  word 
"practicable,"  by  prefixing  the  word  "reasonably." 
This  devolves  upon  the  courts,  in  every  contention  of 
this  kind,  an  ascertainment,  from  the  facts  of  the  par- 
ticular case,  of  what  is  "reasonable."  In  the  first 
place,  we  must  assume,  because  the  legislature  in  this 
enlightened  age  has  impliedly  so  assumed,  that  it  is  un- 
wise, if  not  reckless  and  barbarous,  to  unnecessarily 
subject  the  traveling  public  and  the  employees  of  carry- 
ing corporations  to  the  death,  maiming  and  horrors  of 
collisions,  which  inevitably  result  from  grade  crossings. 
And,  if  it  be  reasonably  practicable  to  avoid  a  grade 
crossing,  then  the  question  as  to  what  extent  the  risk 
of  such  a  crossing  may  be  reduced  is  immaterial ;  for 
the  law  assumes,  and  experience  demonstrates,  that 
extraordinary  care  by  both  parties  using  such  crossing, 
aided  by  all  the  advances  in  science  and  mechanics,  has 
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only  resulted  in  lessening*  the  risk,  not  in  abolishing*  it. 
In  deciding-,   therefore,    what  is   reasonable,    we  are 
bound  to  keep  in  mind  the  consequences  to  be  avoided. 
It  is  not  as  if  the  result  of  a  collision  were  the  injury 
to,  or  even  the  destruction  of,  property,   which,  com- 
pared with  rapid  and  cheap  travel  and  transit,  mig^ht, 
perhaps,  be  trivial ;  but  it  is  the  dang^er  to  the  persons 
of  the  public  which  is  to  be  avoided.     Safety  is  the 
object  in  view,  and  therefore,  in  determining*  w^hat  is 
reasonable,   we  must  balance   expense  and   difficulty 
against  loss  of  life  and  limb.     Now,  what  are  the  facts 
relating*    to   the   Wyoming*    avenue    crossing*?      The 
learned  judg*e  of  the  court  below,  in  answer  to  appel- 
lant's eighth  request  for  finding  of  facts,  says  that 
'*the  topography  of  the  country  is  such  at  the  crossing 
in  question  that  an  overhead  crossing  would   not  be 
more  difficult  at  this  point  than  at  any  other  overhead 
crossing  where  the  public  road  at  the  crossing  was 
nearly  level";  that  is,  there  is  no  physical  obstacle 
to  the  avoidance  of  a  grade  crossing.     As  to  the  cost 
of  avoiding  it  where  it  is  physically  practicable,  it  is 
not  clear  from  the  act  itself  that  the  legislature  in- 
tended this  fact  should  be  considered  in  determining 
what  is  reasonable.     It  may  be  argued  with  much  force 
that  this  is  a  question  for  the  projectors  of  a  new  enter- 
prise, in  determining  whether  they  will  proceed  with 
it.     The  projected  route,  by  reason  of  the  topography 
of    the  territory,   may  render  the  road  too  expensive 
in    grading ;     or,    in    the    construction    of    crossings 
of  steam  roads,  so  as  to  avoid  danger  to  passengers, 
the  expense  may  be  so   great  that  the  project  is  not 
reasonably  practicable.     Therefore,   so  far  as  cost  is 
concerned,  it  is  a  question  for  the  corporation  to  deter- 
mine,   before  attempting  construction  at  all,   what  is 
reasonably  practicable,  and  not  for  the  courts  to  decide 
on  a  comparison  of  the  amount  of  the  company's  capital 
with  the  estimated  cost  of  avoiding  a  proposed  highly 
dangerous  ct;ossing.    But,  assuming  the  question  of  cost 
may  properly  enter  into  the  question  of  reasonableness, 
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it  can  have  no  weig-ht  here  ;  for  it  is  conceded  that  the 
additional  expense  of  an  overhead  crossing*  would  not 
be  over  six  to  eight  thousand  dollars, — a  sum  not  equal 
to  the  cost  of  one  mile  of  additional  track ;  an  amount 
which,  balanced  against  the  loss  of  a  single  limb  to  a 
passenger,  is  of  no  weight  at  all.  The  practicability 
of  the  overhead  crossing  being*  thus  established,  and 
the  expense  being  but  light  when  compared  with  the 
danger  to  be  avoided,  it  is  clearly  reasonably  practica- 
ble, unless  there  be  some  other  fact  in  the  case  which 
should  impel  us  to  an  opposite  conclusion.  In  both  the 
common  pleas  and  the  superior  court,  such  fact  is 
assumed  to  exist,  and  it  prompts  the  decree  in  favor  of 
the  traction  company. 

It  appears  the  approaches  for  a  reasonably  practica- 
ble overhead  crossing  will  be  elevated  for  some  distance 

on  each  side  above  the  level  of  the  street  on 
which  property  owners  have  constructed 
their  buildings.  The  owners  allege  that  such  elevated 
structure  on  the  highway  imposes  an  additional  servi- 
tude upon  their  property,  and  they  will  not  consent 
thereto.  The  traction  company,  not  having  the  rig-ht 
of  eminent  domain  under  the  acts  of  1887  and  1^9, 
cannot,  on  payment  of  damag'es,  proceed  with  construc- 
tion, in  the  absence  of  consent.  But  it  seems  clear  to 
us  this  fact  can  have  no  weight  in  determining  what  is 
reasonably  practicable,  as  applied  to  a  grade  crossing-, 
under  the  act  of  1871.  The  traction  company,  in  eflFect, 
says  :  "We  have  no  power,  under  our  charter,  to  con- 
struct a  reasonably  practicable  overhead  crossing,  as 
required  by  law.  Therefore,  as  to  us,  a  crossing-, 
except  at  grade,  is  impracticable."  But  the  reasonably 
practicable  is  not  to  be  determined  by  want  of  corporate 
power  to  invade  the  rights  of  the  property  owner. 
The  construction  of  the  crossing  is  what  the  statute 
expressly  says  shall  be  regulated  by  the  courts,  and 
this  with  a  view  to  avoid  danger  and  protect  the  older 
franchise  from  injury  by  the  younger  one.  The  act  of 
1889  gives  the  right  to  cross  at  grade,  but  then  we  are 
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met  by  the  act  of  1871,  which  says  the  court  shall,  by 
its  process,  prevent  it,  if  an  overhead  crossing*  be  reas- 
onably practicable.  This  leaves  only  for  the  court  the 
physical  problem  to  be  solved,  by  the  inference  war- 
ranted from  the  character  of  the  two  roads,  the  business 
done  upon  them,  the  topography  of  the  territory,  and 
like  facts.  To  go  outside  of  this  class,  and  determine 
the  reasonable  practicability  of  a  grade  crossing,  be- 
cause of  the  absence  of  corporate  power  to  invade 
private  rights,  would  necessarily  lead  us  to  authorize  a 
disregard  of  the  act  of  1871,  or  into  supplying  in  the 
act  of  1889  a  power  which  the  legislature  has  not 
granted.  The  commonwealth  has  given  to  electric 
railway  companies  the  right  to  lay  their  rails  on  the 
streets  and  highways,  with  the  consent  of  the  municipal 
authorities,  and,  impliedly,  power  to  injure  private 
property  along  such  highways,  with  the  consent  of  the 
owners  ;  for,  while  the  statute  as  to  the  last  named  is 
silent,  the  constitution  is  very  expressive.  But,  if  the 
consent  of  either  be  denied,  we  can  neither  authorize 
the  companies  to  disregard  the  law,  nor  supply  a  power 
which  as  yet  they  have  not.  We  are  of  the  opinion  the 
superior  court  and  the  court  below  erred  in  importing 
into  and  determining  the  issue  bj'  a  wholly  irrelevant 
fact.  We  may  say  here  that,  if  the  act  of  1889  does 
not  confer  upon  electric  railway  companies  those  full 
powers  necessary  to  their  construction  and  corporate 
prosperity,  the  legislature  is  the  body  to  which  appli- 
cation should  be  made  for  more  extensive  grants.  And  we 
may  further  say  that  after  ample  time  for  the  most 
thorough  consideration,  we  are  determined  to  unflinch- 
ing"ly  adhere  to  the  rule  announced  in  Perry  County 
Railroad  Extension  Co.  v.  Newport  &  S.  V.  R.  Co., 
150  Pa.  St.  193,  24  Atl.  709  ;  Pennsylvania  R.  Co.  v. 
Braddock  Electric  Ry.  Co.,  152  Pa.  St.  116,  25  Atl. 
780  ;  and  subsequent  cases. 

Our  conclusion  on  this  question  relieves  us  from  the 
consideration  of  the  many  others  raised  by  the  numer- 
ous assig'nments  of  error.     That  part  of  the  decree  of 
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the  common  pleas  and  the  superior  court  vacating  the 
injunction  as  to  the  Wyoming*  avenue  crossing*,  and 
authorizing  at  that  point  a  grade  crossing,  is  reversed  ; 
and  it  is  now  ordered  that  the  Scranton  &  Pittston 
Traction  Company,  its  officers,  agents,  servants,  and 
successors,  be,  and  hereby  are,  perpetually  enjoined 
from  constructing  or  operating  at  grade  a  crossing" 
over  the  roadbed  of  the  appellant,  described  in  the  bill, 
answer,  and  decree  as  the  * 'Wyoming  Avenue  Cross- 
ing." It  is  further  ordered  that  appellee,  the  Scranton 
&  Pittston  Traction  Company,  pay  the  costs  of  these 
proceedings.  As  to  so  much  of  the  said  decrees  as 
enjoins  the  said  Scranton  &  Pittston  Traction  Company 
from  constructing  and  operating  a  grade  crossing  at 
Spring  street,  and  directs  that  said  crossing  shall  be 
under  the  roadbed  of  the  Delaware  &  Hudson  Canal 
Company,  etc.,  the  same  is  affirmed. 
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TalLtON  el  al. 

V. 

Mayor,  etc.,  of  City  of  Hoboken  ei  aL 

{Court  of  Errors  and  Appeals  of  New  Jersey^  July  14^  iSgy.) 

Municipal  Ordinance — Review — Certiorari — Private  Prosecutors. — 
Certiorari  will  not  lie  in  favor  of  private  prosecutors  to  review  a 
municipal  ordinance,  unless  it  appears  that  such  prosecutors  have 
a  personal  or  property  interest  which  will  be  specially  affected,  in 
an  injurious  manner,  by  the  enforcement  of  such  ordinance. 

Railroads  in  Streets. — A  corporation  organized  under  the  general 
railroad  law  has  not,  ordinarily,  the  right  to  occupy  highways  of 
this  state  longitudinally  with  its  railway. 

Same — Power  of  City  to  Permit. — The  power  conferred  upon  the 
city  of  Hoboken  by  its  charter,  to  regulate  its  streets,  does  not 
authorize  it  to  permit  the  construction  and  operation  of  a  railroad 
upon  its  streets  by  a  corporation  organized  under  the  general  rail- 
road law. 

Street  Railways  and  Railroads  in  Streets* — Ordinance — Construc- 
tion.— The  eleventh  section  of  the  charter  of  the  city  of  Hoboken 
authorizes  it  to  grant  permission  by  ordinance  to  any  person  or  cor- 
poration to  lay  railroad  tracks  and  run  rail  cars  thereon,  in  or  over 
any  of  the  streets  within  said  city,  subject  to  certain  conditions 
therein  specified.  Heldy  that  this  provision  is  limited  to  the  con- 
struction and  operation  of  street  railways,  and  does  not  authorize 
the  city  to  permit  the  construction  and  operation  in  its  streets  of  a 
railroad  by  a  corporation  organized  under  the  general  railroad  law. 

Dedication  of  Land — Power  to  Remove— Easement. — A  person  who 
dedicates  land  to  public  use  as  a  highway  may,  in  such  dedication, 
reserve  to  himself  and  his  assigns  the  right  to  construct  and  operate 
a  railroad  therein.  When  such  reservation  is  made,  the  public  takes 
the  highway  cum  onere. 

Use  of  Easement — Right  of  Owner. — The  owner  of  an  easement  in 
the  land  of  another  is  not  bound  to  use  it  in  the  particular  manner 
prescribed  by  the  instrument  which  creates  it.  He  may  use  it  in  a 
diflFerent  manner  if  he  so  desires,  provided  he  does  not,  in  doing  so, 
increase  the  servitude,  nor  change  it  to  the  injury  of  the  owner  of 
the  servient  tenement. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court.     Ordinance  set  aside  in 
part. 

♦See  note  at  end  of  case. 

7  (N.  S.)  A.  &  E.  R.  Cas.— 35 
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Abel  L  Smithy  Leon  Abbett^  and  Wm.  H.  Corbin, 
iqv  plaintiflFs  in  error. 

James  B.  Vredenburg-h^  Edwin  A.  S,  Lewis ^  and 
fames  F,  Minturny  for  defendants  in  error. 

GuMMERE,  J.  The  city  of  Hoboken,  by  an  ordinance 
approved  October  30,  1895,  gave  consent  and  authority 
to  the  Hoboken  Railroad,  Warehouse  &  Steamship 
Connecting-  Company  *'to  construct  and  operate  a  rail- 
.,    « *  A  way,    propelled    by   electricity,    on   certain 

Case  StaUd.  i^       \  \  •      al        -x        x  tt    i.    i 

streets  and  avenues  m  the  city  of  Hoboken, 
and  also  to  erect  poles  on  certain  of  said  streets  and 
avenues,  for  the  purpose  of  stringing*  wires  thereon, 
necessary  to  operate  its  railway  with  electric  power." 
The  plaintiffs  in  error  sued  out  a  certiorari  from  the 
supreme  court  for  the  purpose  of  contesting  the  validity 
of  that  ordinance  ;  and,  that  court  having  sustained  the 
ordinance,  and  dismissed  the  certiorari ^  its  decision  is 
brought  into  this  court  for  review.     36  Atl.  693. 

So  far  as  the  plaintiffs  in  error  other  than  John  J. 
Devitt  are  concerned,  we  do  not  think  that  they  are 
entitled  to  challenge  the  validity  of  this  ordinance  by 

certiorari.  It  has  been  frequently  held, 
J;,"jJI]!rpJ,'JJ}'_    both  in  the  supreme  court  and  in  this  court, 

PrwwS?™.''^****  ^^^^  certiorari  will  not  lie  in  favor  of  private 

prosecutors,  to  review  the  action  of  public 
officials,  unless  such  prosecutors  have  a  personal  or 
property  interest,  which  will  be  specially  and  immedi- 
ately affected  by  the  action  complained  of  ;  and,  unless 
the  person  who  applies  for  the  writ  shows  that  he  will 
suffer  a  special  injury  beyond  that  which  shall  affect 
him  in  common  with  the  remainder  of  the  public,  the 
writ  will  be  denied  him.  Kean  v,  Bronson,  35  N.  J. 
Law  468 ;  Morgan  v.  Orange,  50  N.  J.  Law  389,  13 
Atl.  340  ;  Jersey  City  v.  Traphagen,  53  N.  J.  Law  434, 
22  Atl.  190 ;  Montgomery  v.  Inhabitants  of  Trenton, 
36  N.  J.  Law  79.  There  is  nothing  in  the  evidence 
taken  to  support  the  writ  from  which  it  can  be  con- 
cluded that  any  of  the  prosecutors,  excepting  Devitt, 
had  any  personal  or  property  interest  which  the  ordi- 
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nance  complained  of  would  immediately  affect,  or  that 
they  would  suffer  a  special  injury  by  it  beyond  the 
remainder  of  the  public.  The  writ  was  therefore 
properly  dismissed  as  to  them.  Devitt,  however, 
stands  in  a  different  position.  By  the  provisions  of  the 
ordinance,  one  of  the  trolley  poles  which  the  Hoboken, 
etc..  Connecting"  Company  is  authorized  to  erect  in  the 
streets  of  Hoboken  is  to  be  placed  upon  the  property 
within  the  lines  of  one  of  those  streets.  He,  therefore, 
has  a  property  right  which  is,  apparently,  specially 
affected  by  this  ordinance,  and,  consequently,  is  entitled 
to  contest  its  validity  by  certiorari  ;  and,  if  it  shall  be 
found  that  the  ordinance  was  one  beyond  the  power  of 
the  city  of  Hoboken  to  pass,  he  is  entitled  to  have  it 
declared  invalid  so  far  as  it  injuriously  affects  him. 
Green  v.  Inhabitants  of  Trenton,  54  N.  J.  Law  92,  23 
Atl.  281. 

The  Hoboken,  etc..  Connecting  Company,  is  not  a 
street-railway  company.     It  was  incorporated  under  the 
general  railroad  law,  and  the  legislature  has 
not  conferred  upon  companies  incorporated       SSpJJu.*'  *' 
under  that  act  the  right  to  make  use  of  the 
public  highways  of  the  state,  longitudinally,  for  the 
purposes  of  their  roads.     Thompson  x\  Railroad  Co., 
59  N.  J.  Law  — ,  36  Atl.  1087.     Nor,  as  I  read  the 
charter  of  the  city  of  Hoboken,  has  the  legislature  con- 
ferred upon  that  municipality  the  power  to 
authorize  the  diversion  of  its  streets  from     S^trpeniU.*' 
the  ordinary  uses  thereof  to  the  uses  of  these 
railroad  companies.     It  is  insisted  before  us  that  the 
fortieth  section  of  the  city  charter,  which  vests  in  the 
common  council  the  regulation  of  its  streets  and  public 
squares,  authorizes  it  to  permit  such  a  diversion  of  the 
use  of  its  streets.     But  this  is  not  so.     The  grant  of 
authority  by  the  city  to  one  of  these  companies  to  use 
its  streets  longitudinally  is  not  a  regulating  of  such 
streets,  but  is  a  conversion  of  them  into  a  means  of 
transportation  with  which  the  existence  of  a  street  has 
no  natural  or  necessary  connection  within  the  purview 
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of  the  charter.     Montg-omery  v.  Inhabitants  of  Tren- 
ton,'^w^ra  ,•  Davis  V,  Mayor,  etc.,  14  N.  Y.  506. 

It  is  further  insisted  on  behalf  of  the  defendants  in 
error  that  the  necessary  power  is  conferred  upon  the 
city  by  the  eleventh  section  of  its  charter,  as  amended 
by  the  supplement  of  1861  (Pamph.  Laws  1861,  p.  526), 
which  reads  as  follows :  "  It  shall  be  lawful  for  the 

council,  by  general  ordinance,  to  grant  per- 
wiri»Sl"ir£rwu  missiou  to  any  person  or  persons  or  corpora- 
itnwtioi"""^""  ^^^^  *^  ^y  railroad  tracks,  and  run  rail  cars 

thereon,  in  or  over  any  street  or  highway 
within  said  city,  under  such  licenses,  conditions,  and 
restrictions  as  the  said  council  may  think  proper,  and 
to  alter,  change,  or  revoke  the  same  at  pleasure  ;  pro- 
vided that  no  such  granting  or  permission  shall  be  made 
or  given  until  a  majority  of  the  property  owners  along 
the  line  of  such  street  or  highway  shall  have  first  given 
their  consent  in  writing  for  the  railway  tracks  to  be 
laid."  I  do  not  think  that  this  legislative  provision  has 
the  effect  claimed  for  it.  In  my  opinion,  it  refers  solely 
to  the  construction  of  such  railroads  as  will  not  impose 
an  additional  servitude  upon  the  land  in  the  highway, 
inconsistent  with  the  purposes  for  which  it  was  origi- 
nally appropriated  to  the  public ;  in  other  words,  to 
street  railroads.  This  was  the  view  taken  by  Chan- 
cellor RuNYON  in  the  case  of  Chamberlain  z\  Cord- 
age Co.,  41  N.  J.  Eq.  43,  2  Atl.  775,  of  a  similar 
provision  in  the  charter  of  the  city  of  Elizabeth.  If 
we  should  hold  otherwise,  then  the  city  of  Hoboken,  by 
virtue  of  this  provision  of  its  charter,  has  the  power 
to  divest  the  public  of  the  use,  not  only  of  the  streets 
mentioned  in  the  ordinance  under  review,  but  also  of 
the  use  of  every  other  street  within  its  boundaries,  and 
to  devote  them  exclusively  to  railroad  uses ;  for  the 
provision  authorizes  it  to  grant  permission  to  lay  rail- 
road tracks,  and  run  cars  thereon,  in  or  over  "any 
street  or  highway  within  said  city."  To  justify  the 
conclusion  that  the  legislature  intended  to  grant  to  a 
municipality  power  to  deprive  the  public  either  wholly 
or  partially  of  its  accustomed  use  of  the  city  streets, 
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and  to  appropriate  them  to  the  private  uses  of  a  railroad 
corporation,  such  intention  should  appear  so  plainly  as 
to  be  beyond  doubt.  The  fact  that  it  does  not  so  appear 
should  be  decisive  that  the  power  does  not  exist.  The 
legfislature  not  having  granted  to  railroad  companies, 
incorporated  under  the  general  railroad  law,  the  right 
to  construct  and  operate  their  railroads  longitudinally 
on  the  public  highways  of  the  state,  and  not  having 
conferred  upon  the  city  of  Hoboken  power  to  authorize 
the  construction  and  operation  of  railroads  within  its 
streets  by  such  corporations,  it  follows  that  the  ordi- 
nance under  review,  so  far  as  it  attempts  to  authorize 
the  Hoboken,  etc.,  Connecting  Company  to  do  so,  is 
ti//ra  vires  and  void. 

But  it  is  urged  on  behalf  of  the  defendants  in  error 
that,  even  if  the  ordinance  in  question  should  be  deemed 
to  be  invalid,  the  certiorari  should  be  dismissed,  for  the 
reason  that  no  personal  or  property  interest  of  the 
prosecutor  is  injuriously  affected  by  it.  This  contention 
rests  upon  the  following  facts :  The  property  of  the 
prosecutor,  which  he  claims  is  affected  by  this  ordi- 
nance, abuts  on  Hudson  street,  and  extends  to  the  mid- 
dle line  thereof.  This  street  was  laid  out,  opened,  and 
dedicated  to  the  public  use  by  the  Hoboken  Land  & 
Improvement  Company,  Martha  B.  Stevens,  and  Mary 
P.  Lewis,  who  were  at  the  time  of  its  dedication  the 
ow^ners  of  the  soil  therein,  and  of  the  lots  abutting 
thereon.  The  dedication  was  in  the  following  words  : 
Said  street  is  * 'dedicated  as  a  public  highway  or  pas- 
sage over  the  same  by  ordinary  vehicles  and 
foot  passengers  only,  subject  to  the  right  of  ^'«m«"  •''-•■* 
the  said  company,  Martha  B.  Stevens,  and  sueaeit 
Mary  P.  Lewis  to  lay  tracks  for  horse  cars 
and  steam  cars  and  elevated  railways,  to  erect  telegraph 
poles,  electric  light  poles,  and  the  right  to  operate  and 
use  the  same,  and  also  subject  to  the  right  to  lay,  main- 
tain, and  repair  gas,  sewer,  and  water  pipes  therein  ; 
all  of  which  rights  are  expressly  reserved  unto  the  Ho- 
boken Land  and  Improvement  Company,  its  successors 
and  assigns,  Martha  B.  Stevens,  and  Mary  P.  Lewis, 
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their  heirs  and  assig'ns,  forever,  as  fully  and  entirely 
as  if  no  dedication  of  said  lands  to  any  public  use  what- 
ever had  ever  been  made."  The  prosecutor  purchased 
his  lot  from  Martha  B.  Stevens,  one  of  the  dedicators. 
Not  only  was  the  rigfht  to  lay  tracks  for  horse  cars  and 
steam  cars,  etc.,  and  to  operate  and  use  the  same,  re- 
served to  the  dedicators  and  their  assigns  by  the  terms 
of  the  dedication,  but,  by  the  agreement  for  conveyance 
made  by  Martha  B.  Stevens  to  the  prosecutor  (the 
agreement  has  not  yet  been  executed  by  the  delivery  of 
a  deed,  although  the  prosecutor  has  entered  into  pos- 
session), the  same  right  was  specifically  reserved. 
Subsequent  to  the  making  of  that  agreement,  the  Ho- 
boken Land  &  Improvement  Company,  Martha  B.  Ste- 
vens, and  Mary  P.  Leyvis  granted  and  assigned  to  the 
Hoboken,  etc.,  Connecting  Company  the  right  to  lay 
and  maintain  railroad  tracks,  and  to  erect  poles  and 
string  wires  thereon,  in  Hudson  street,  and  also  the 
right  to  use  and  operate  the  same,  which  they  had  re- 
served to  themselves  and  their  assigns  in  the  dedication 
of  that  street,  and  which  Mrs.  Stevens  had  reserved  in 
the  agreement  for  a  conveyance  made  between  herself 
and  the  prosecutor.  That  a  person  who  dedicates  land 
to  public  use  as  a  highway  may,  in  such  dedication, 
reserve  to  himself  and  his  assigns  the  right  to  construct 
and  operate  a  railroad  therein,  cannot  be  denied.  It 
has  been  so  decided  both  in  the  supreme  court  and  in 
this  court.  Ayres  v.  Railroad  Co.,  48  N.  J.  Law  44, 
3  Atl.  885 ;  Id.,  52  N.  J.  Law  405,  20  Atl.  54.  And, 
when  such  reservation  is  made,  the  public  takes  the 
highway  cum  onere.  But  even  if  the  law  was  other- 
wise, and  the  reservation  in  the  dedication  was  nugato- 
ry so  far  as  it  affects  the  public  interests  in  the  street, 
still  the  reservation  contained  in  the  agreement  for  sale 
to  Devitt  was  unquestionably  valid,  and,  so  far  as  the 
private  rights  of  Devitt  in  the  street  are  concerned, 
authorizes  the  construction  and  operation  of  a  railroad 
therein  either  by  Mrs.  Stevens  or  her  assigns. 

It  is  clear,  therefore,  that  the  ordinance  complained 
of,  so  far  as  it  authorizes  the  laying  of  railroad  tracks 
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Upon  Hudson  street,  works  no  injury  to  the  prosecutor, 
for  that  right  exists  in  the  Hoboken,  etc.. 
Connecting-  Company,  *  independent  of  the  Byf  Jyji*'*" 
ordinance.  Nor  do  I  think  that  the  prosecu- 
tor is  injuriously  affected  in  his  property  rig-hts  by 
that  portion  of  the  ordinance  which  authorizes  the 
connecting-  company  to  operate  its  railroad  by  electric 
power,  notwithstanding  the  fact  that  the  right  reserved 
in  the  dedication  and  in  the  agreement  for  a  conveyance 
to  him  is  the  operation  of  the  road  by  horse  or  steam 
power.  It  is  settled  law  that  the  owner  of  an  easement 
in  the  land  of  another  is  not  bound  to  use  it  in  the  par- 
ticular manner  prescribed  by  the  instrument  which 
creates  it.  He  may  use  it  in  a  different  manner  if  he 
so  desires,  provided  he  does  not,  in  doing  so,  increase 
the  servitude,  nor  change  it  to  the  injury  of  the  owner 
of  the  servient  tenement.  Johnston  v.  Hyde,  33  N.  J. 
Eq.  641. 

The  ordinance  also  authorizes  the  erection  of  a  trolley 
pole  upon  the  property  of  the  prosecutor,  within  the 
lines  of  the  street,  and  the  stringing  of  wires  thereon 
for  the  purpose  of  supplying  electric  power  to  the 
connecting  company's  cars.  In  this  respect,  it  seems 
to  me,  the  ordinance  injuriously  affects  the  property 
rights  of  the  prosecutor.  It  is  true  that  one  of  the 
rights  reserved  in  the  dedication  of  the  street,  and  in 
the  agreement  to  convey,  was  the  right  "to  erect  tele- 
graph poles  and  electric  light  poles,  and  to  operate  and 
use  the  same"  ;  and  it  is  suggested  that  this  reserved 
right  would  justify  the  connecting  company  in  erecting 
trolley  poles,  and  stringing  wires  thereon,  for  the 
purpose  of  carrying  power  to  its  cars.  But  such  a  use 
is  not  onlj'  different  from  that  which  was  reserved,  but 
the  character  and  intensity  of  the  electric  current  car- 
ried, as  well  as  its  greater  continuity,  when  used  for 
the  purpose  of  affording  power  to  the  company's  cars, 
would  increase  the  servitude  upon  the  prosecutor's 
property,  jto  a  slight  extent  at  least,  and,  therefore,  is 
not  warranted  by  the  reservation.  The  conclusion 
which  I  have  reached  is  that  the  prosecutor  is  entitled 
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to  have  the  ordinance  set  aside  so  far  as  it  authorizes 
the  erection  of  a  trolley  pole  upon  his  lands  in  Hudson 
street,  and  the  string-ing  of  wires  thereon,  but  that  he 
is  not  entitled  to  contest  the  legality  of  the  rest  of  the 
ordinance,  or  to  have  it  set  aside,  as  he  has  no  personal 
or  property  interest  which  is  specially  affected  by  it. 


NOTE. 

Whether  "Railroad"  Includes  Street  Railways. — It  has  often  been 
made  a  question  whether  the  g-eneral  term  **  railroad  '*  includes 
horse  or  street  railways,  or  is  confined  to  those  run  by  steam. 
There  can  be  no  definite  rule  stated  ;  the  meaning*  of  the  word  must 
depend  upon  the  context  and  the  g-eneral  intent  of  the  statute  in 
which  it  is  used.  Thus,  an  act  giving  certain  powers  to  "railroads" 
was  held  to  embrace  horse  railways  in  the  case  of  Chicago  v,  Evans, 
24  111.  52. 

A  statute  making  the  "  proprietors  of  any  railroad  liable  for  in- 
juries caused  by  the  negligence  bf  its  servants,  etc.,"  was  held  to 
include  horse  railways.  Johnson  v.  I/Ouisville  City  R.  Co.,  10  Bush 
(Ky.)  231. 

Where  the  legislature  enacted  that  no  other  railroad  than  that  of 
a  certain  corporation  should  be  constructed  within  certain  pre- 
scribed limits,  and  that  any  railroad  which  might  be  constructed  in 
any  direction  should  connect  with  the  road  of  such  corporation  on 
reasonable  terms,  it  was  held  that  the  term  "railroad"  did  not  com- 
prise street  railways,  and  that  an  injunction  could  not  be  granted 
restraining  the  construction  of  a  street  railway  or  requiring  the 
connection  of  such  a  railway  with  the  road  in  question.  Louisville, 
etc.,  R.  Co.  V,  Louisville,  etc.,  R.  Co.,  2  Duv.  (Ky.)  175  ;  2  Abbott's 
L.  Diet.  Railroad.  See  also  Moneypenny  v.  Sixth  Ave.  Co.,  4  Abb. 
Pr.,  N.  S.,  (N.  Y.)  357. 

Under  g  1957  of  Code  of  Washington,  giving  a  laborer's  lien  upon 
a  "railroad"  or  "any  other  structure,"  and  the  land  upon  which  it 
is  erected,  laborers  cannot  have  a  lien  upon  a  street  cable  railway, 
since  there  can  be  no  lien  upon  the  land,  the  fee  of  the  street  being 
in  the  city.  Front  St.  Cable  R.  Co.  v,  Johnson  (Wash.,  1891),  25 
Pac.  Rep.  1084. 

"Railroads"  include  street  railroads,  in  a  statute  prohibiting  the 
obstruction  of  railroad  tracks.    Price  v.  State,  74  Ga.  378. 

The  provision  of  the  constitution  of  a  state  exempting  stockhold- 
ers of  a  railroad  corporation  from  individual  liability  does  not 
extend  to  stockholders  in  street  railways.  Ferguson  v,  Sherman, 
(N.  J.),  6  Am.  &  Eng.  Corp.  Cas.,  N.  S.,  567. 
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V, 

Huddleston. 

{Supreme  Court  of  Indiana,  April  8 ,  /Sgy.) 

Action  for  Personal  Injuries — Examination  of  Urine. — In  an  action 
ag-ainst  a  railway  company  to  recover  for  personal  injuries,  the 
plaintiff  testified,  in  the  examination  previous  to  the  trial  of  the 
cause,  that  he  was  suffering*  from  albumen  and  sugar  in  the  urine 
as  the  result  of  the  injury.  Prior  to  the  trial  of  the  cause,  the  de- 
fendant asked  that  the  plaintiff  be  required  to  produce  in  court,  at 
such  time  as  the  court  should  order,  specimens  of  his  urinej  to  be 
examined  and  analyzed  by  the  proper  experts  and  physicians,  and 
to  file  with  his  specimens  the  sworn  affidavit  that  they  were  voided 
by  him.  If  eld,  that  such  request  should  have  been  granted,  as  no 
indignity  against  the  plaintiff's  person  was  involved,  and  he  was 
amply  protected  from  any  danger  of  manufactured  evidence,  the 
court  having  the  appointment  of  the  experts  and  the  direction  of 
the  examination. 

Appeal  from  Henry  county  circuit  court.     Reversed, 

Elliott  &  Elliott  and  M,  E,  Forkner^  for  appellant. 
Marsh    &  J  aqua  ^   E^igle   &  Parry  ^   and   Brozim  dc 
Brown^  for  appellee. 

Howard,  J.  This  was  an  action  for  damag-es 
broug-ht  by  appellee  aguinst  appellant  for  injuries 
alleged  to  have  been  received  by  reason  of  the  negli- 
g'ence  of  appellant  in  running*  one  of  its  trains  of  cars 
into  a  train  of  cars  on  the  Grand  Rapids  &  Indiana 
Railroad  at  the  crossing-  of  said  roads  in  the  city  of 
Winchester,  whereby  a  telegraph  oifice  and  building 
upon  appellant's  right  of  way,  in  which  appellee  was 
lawfully  engaged  at  the  time,  was  overturned,  and  ap- 
pellee thus  injured.  The  accident  was  the  same  as 
that  described  in  the  case  of  Railway  Co.  v.  Gray  (at 
this  term),  46  N.  E.  675.  The  appellee  (Gray)  in  that 
case  was  present  with  the  appellee  in  this  case  at  the 
time  and  place  where  both  are  alleged  to  have  been  in- 
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jured,  and  the  questions  arising-  in  both  cases  are,  to  a 
great  extent,  identical.  The  complaint  in  this  case  is 
the  same  as  the  first  paragraph  of  the  complaint  in  the 
Gray  Case,  except  in  so  far  as  the  statement  of  the  in- 
juries of  appellee  is  concerned.  The  action  of  the  court 
in  overruling-  the  demurrer  to  the  complaint  in  the  case 
at  bar  is  therefore  approved. 

Previous  to  the  trial  of  the  cause,  by  order  of  the 
court,  the  examination  of  the  appellee,  as  party  plain- 
tiff, was  taken  by  the  appellant.  In  this  examination, 
among-  other  thing-s,  the  appellee  testified  that  he  was 
suffering-  from  albumen  and  sugar  in  the  urine,  as  a 
result  of  the  injury  complained  oif.  Thereafter,  on  the 
5th  day  of  February,  1896,  15  days  before  the  opening 
of  the  trial,  the  appellant  filed  in  open  court  the  follow- 
ing verified  motion;  "The  defendant  in  said  cause 
comes  now,  by  its  attorney,  and  shows  to  the  court 
that  it  is  alleged  and  claimed,  and,  as  it  is  informed  and 
believes,  will  be  alleged  and  claimed  upon  the  trial  of 
said  cause,  that  the  plaintiff's  inj"uries  consist  of  a  dis- 
location of  the  kidney,  producing  the  secreting  of 
albumen  and  sugar  in  the  urine  ;  that  the  defendant  has 
no  means  of  meeting  any  proof  that  the  plaintiff  might 
adduce  upon  the  subject  of  his  condition  in  this  respect. 
The  defendant,  therefore,  asks  that  the  plaintiff  be 
ordered  and  required  to  produce  in  court,  at  such  time, 
at  or  in  advance  of  the  trial,  as  the  court  may  order, 
specimens  of  his  urine,  that  it  may  be  examined  and 
analyzed  by  proper  experts  and  physicians,  with  a  view 
to  determine  whether  or  not  he  is  suffering  from  the 
conditions  above  stated,  and  that  the  defendant  be  re- 
quired to  file  with  such  specimens  his  sw^orn  affidavit 
that  the  specimen  produced  is  urine  voided  by  him." 
The  appellee  objected  to  the  granting  of  the  request 
thus  made,  whereupon  the  court,  over  the  objection  and 
exception  of  appellant,  overruled  the  motion.  This, 
we  think,  was  error.  We  do  not  see  that  the  making 
of  the  order  as  requested  would  have  been  an3r  invasion 
of  the  personal  rights  of  the  appellee,  and,  if  not,  there 
can  be  no  reason  why  appellant  should   be  deprived  of 
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the  use  of  any  evidence  which  mig'ht  result  from  such 
proposed  analysis.  The  ruling  of  the  court,  it  seems, 
was  based  upon  decisions  of  this  and  other  courts  deny- 
ing* the  right  of  a  court  to  subject  a  party  to  an  exami- 
nation of  his  person  for  the  purpose  of  enabling  the 
adverse  party  to  secure  desired  evidence.  Such  exami- 
nation is  held  to  be  an  invasion  of  the  right  of  the  per- 
son,— ^an  indignity  to  which,  in  the  absence  of  a  posi- 
tive statute,  no  one  should  be  subjected  against  his  will. 
In  Kern  v.  Bridwell,  119  Ind.  226,  21  N.  E.  664,  which 
was  an  action  by  an  unmarried  woman  for  slander, 
where  it  was  alleged  that  the  defendant  had  spoken  of 
the  plaintiff  as  a  whore,  and  that  she  had  become  preg- 
nant and  had  suffered  an  abortion  to  be  procured  upon 
her,  it  was  held  that  the  defendant  was  not  entitled, 
under  a  plea  of  justification,  to  an  order  requiring  the 
plaintiff  to  submit  her  person  to  an  examination  by 
medical  experts.  In  Pennsylvania  Co.  v.  Newme5^er, 
129  Ind.  401,  28  N.  E.  860,  which  was  an  action  for 
damages  alleged  to  have  been  received  at  a  railroad 
accident,  the  trial  court  refused  to  require  the  injured 
party  to  submit  to  an  examination  of  his  person  by  sur- 
geons to  be  appointed  by  the  court  for  that  purpose, 
and  that  ruling  was  approved  by  this  court.  The  court 
there  quoted  from  Railway  Co.  v,  Botsford,  141  U.  S. 
250,  11  Sup.  Ct.  1001,  that:  ''No  right  is  held  more 
sacred,  or  is  more  carefully  guarded,  by  the  common 
law,  than  the  right  of  every  individual  to  the  possession 
and  control  of  his  own  person,  free  from  all  restraint 
or  interference  of  others,  unless  by  clear  and  unques- 
tionable authority  of  law.  *  *  *  The  inviolability 
of  the  person  is  as  much  invaded  by  a  compulsory  strip- 
ping* and  exposure  as  by  a  blow.  To  compel  any  one, 
and  especially  a  woman,  to  lay  bare  the  body,  or  to 
submit  it  to  the  touch  of  a  stranger,  without  lawful 
authority,  is  an  indignity,  an  assault,  and  a  trespass  ; 
and  no  order  or  process  commanding  such  an  exposure 
or  submission  was  ever  known  to  the  common  law,  in 
the  administration  of  justice  between  individuals,  ex- 
cept in  a  very  small  number  of  cases,  based  upon  special 
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reasons  and  upon  ancient  practice,  coming*  down  from 
ruder  ages,  now  mostly  obsolete  in  England,  and  never, 
so  far  as  we  are  aware,  introduced  into  this  country." 
See,  also,  Railroad  Co.  v.  Pinlayson  CNeb.),  49  Am. 
Rep.  724,  and  note  (s.  c,  20  N.  W.  860).  In  the 
three  cases  first  above  cited,  which  are  those  relied 
upon  to  sustain  the  action  of  the  court  in  overruling 
the  motion  here  under  consideration,  it  will  be  seen 
that  it  is  the  trespass  upon  the  sacred  privacy  of  the 
person  that  the  law  refuses  to  sanction.  But  urine 
which  has  passed  from  the  body  is  no  part  of  the  per- 
son. It  is  a  lifeless  substance,  separated  forever  from 
the  individual,  and  it  can  be  no  more  indignity  to  his 
person  to  subject  such  substance  to  examination  and 
analysis  than  it  would  be  to  require  a  like  examination 
of  the  cast-off  clothing  of  the  same  individual.  It  is 
said  in  4  Elliott,  R.  R.  §  1700,  that :  '*The  clothing  of 
one  who  is  killed  by  the  alleged  negligence  of  a  rail- 
road company  may,  it  seems,  be  exhibited  in  evidence, 
where  it  tends  to  establish  such  negligence  as  the  cause 
of  his  death  ;  and  other  'real  evidence,'  such  as  defec- 
tive machinery,  iron  rails,  and  the  like,  may  be  intro- 
duced and  exhibited  to  the  jury  in  a  proper  case."  And 
see  2  Elliott,  Gen.  Prac.  §§  682,  685.  Counsel  have 
cited  no  authority  directly  in  point  to  show  that  it  is 
any  violation  of  personal  rights  to  compel  the  produc- 
tion in  court  of  a  specimen  of  urine.  Appellee  himself 
could  not  have  considered  it  any  indignity  to  him  to 
furnish  such  specimen  to  be  used  in  evidence,  inasmuch 
as  he  voluntarily  produced  a  specimen  for  the  use  of 
his  counsel,  w^hich  was  analyzed  by  physicians  selected 
by  them,  and  the  evidence  then  detailed  in  court.  Why 
he  should  have  the  right  to  use  such  evidence,  and  yet, 
on  the  plea  of  indignity  to  his  person,  refuse  to  allow 
the  adverse  party  to  use  the  same  evidence,  is  not  at  all 
clear.  See  Haynes  v.  Town  of  Trenton,  123  Mo.  326, 
27  S.  W.  622.  It  would  seem  that  the  case  is  not  es- 
sentially different  from  that  of  a  like  examination  pre- 
paratory to  life  insurance,  where  it  has  never  been 
considered   that  insurance  companies  have  passed  the 
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bounds  of  propriety  in  requiring*  such  opportunity  to 
learn  the  physical  condition  of  an  applicant  for  insur- 
ance.    It  is  not  in  any  way  a  question  as  to  exposure  of 
the  person  or  invasion  of  privacy.     The  production  of 
the  urine,  accompanied  by  an  affidavit  that  it  was  voided 
by  appellee,  does    not    involve    any    exposure   of  the 
person.     Courts  of  equity,  as  said  in  2  Rice,  Ev.  §  416, 
proceed  on  the  principle  that  it  is  aguinst  conscience 
that  a  party  having-  knowledge,  or  the  means  by  which 
knowledge  could  be  obtained,  of  facts  material  to  the 
litigation,  should  obtain  an  advantage  to  himself,  to  the 
sacrifice  of  the  development  of  truth,  and  consequent 
working"  of  injustice,  by  withholding  and  concealing 
such  knowledge  and  means.     "Upon  this   principle," 
it  is  added,  *'a  discovery  of  books,   papers,  and  docu- 
ments is  ordered,"  and  *'the  principle  clearly  covers 
and  authorizes  the  compulsory  discovery,  in  a  proper 
case,  of  things  or  substances  other  than  books,  papers," 
etc.     As,  therefore,  no  indignity  against  the  person  of 
the  appellee  was  involved,  we  are  unable  to  discover 
any  sufficient  cause  why  he  should   not  have  been  re- 
quired to  produce  in  court  the  urine  asked  for  by  the 
motion.     All  question  as  to   the  right  of  privacy  and 
the  sacredness  of  the  person   being-  eliminated,  every 
reason  for  exclusion  of  the  proposed  evidence  disap- 
pears.    Nor  was  there  anything  unfair  in  the  manner 
of  the  request.     The  appellant  did  not  ask  that  the 
urine  should  be  given  to  appellant's  counsel,  or  to  its 
experts  or  physicians.     The  request  was  that  the  ap- 
pellee ''produce  in  court,  at  such  time,  at  or  in  advance 
of  the  trial,  as  the  court  may  order,  specimens  of  his 
urine,  that  it  may  be  examined  and  analyzed  by  proper 
experts  and  physicians."     That  was  ample  protection 
to  appellee  from  any  danger  of  manufactured  evidence. 
All  would  be  under  direction  of  the  court.      The  court 
would  determine  who  were  ''proper  experts  and  physi- 
cians."    The  request  was  certainly  a  reasonable  one. 
It  was  in  the  interests  of  a  fair  and  impartial  trial.     If 
the  analysis  made  and  testified  to  by  appellee's  experts 
were  correct,  the  analysis  to  be  made  by  experts  ap- 
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pointed  by  the  court  would  but  confirm  it.  If,  how- 
ever, there  should  be  found  error  in  the  analysis 
already  made,  it  was  but  rig-ht  that  such  error  should 
be  disclosed,  to  the  end  that  justice  might  be  done  be- 
tween the  parties.  Other  questions  discussed  by  coun- 
sel need  not,  as  we  think,  be  considered,  as  they  may 
not  arise  on  another  trial.  Judgment  reversed,  with 
instructions  to  grant  a  new  trial. 

Monks,  J.,  took  no  part  in  the  decision  of  this  case. 


Gladson 

V, 

State  of  Minnesota. 

[Supreme  Court  of  the  United  States^  April  i2y  iSgy.) 

Statute  Regulating  Stopping  of  Trains — Interstate  Comnnerce— 
Validity.* — It  is  a  reasonable  exercise  of  the  police  power  of  a  state 
and  not  an  unconstitutional  interference  with  interstate  commerce 
or  with  the  transportation  of  the  mails  of  the  United  States  or  a 
taking  of  the  property  of  a  railway  company  without  due  process  of 
law,  for  a  state  to  require  by  statute  that  every  regular  passenger 
train  running  wholly  within  the  limits  of  the  state  shall  stop  at  all 
stations  at  county  seats  directly  in  its  course  for  a  sufficient  length 
of  time  to  take  on  and  discharge  passengers  with  safety. 

In  Error  to  the  Supreme  Court  of  the  State  of 
Minnesota. 

E7nerso7i  Hadley,  for  plaintiff  in  error. 
H.  W,  Childs^  for  defendant  in  error. 

Mr.   Justice  Gray  delivered  the  opinion  of  the 
court. 

*The  Illinois  statute,  which  is  similar  to  the  above,  has  also  been 
held  not  an  interference  with  interstate  commerce.  Chicago,  etc., 
R.  Co.  V,  People,  105  111.  657,  13  Am.  &  Eng.  R.  Cas.  42 ;  Illinois  C. 
R.  Co.  V,  People,  143  111.  434,  33  N.  E.  Rep.  173,  19  L.  R.  A.  119,  6 
Rap.  &  Mack's  Dig.  67,  2  Rap.  &  Mack's  Dig.  388. 
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This  was  a  complaint  to  a  justice  of  the  peace  of  the 
county  of  Pine  and  state  of  Minnesota,  by  a  passeng"er 
on  a  regfular  passenger  train  of  the  St.  Paul  &  Duluth 
Railroad  Company,  running*  between  the  cities  of  St. 
Paul  and  Duluth  in  the  state,  and  not  being  *'a  train 
entering"  this  state  from  another  state,  or  going  from 
this  state  to  another  state,  or  a  transcontinental  train," 
against  the  engineer  of  the  train,  for  not  stopping  it  on 
July  22,  1893,  at  the  station  in  the  village  of  Pine  City, 
the  county  seat  of  Pine  county,  as  required  by  the 
statute  of  Minnesota  of  March  31,  1893,  c.  60,  by 
which  it  was  enacted  as  follows  : 

"All  regular  passenger  trains,  run  by  any  common 
carrier  operating  a  railway  in  this  state,  or  by  any 
receiver,  agent,  lessee  or  trustee  of  said  common  car- 
rier, shall  stop  a  suflScient  length  of  time  at  its  stations 
at  all  county  seats  within  this  state  to  take  on  and 
discharge  passengers  from  such  trains  with  safety ; 
and  any  engineer,  conductor  or  other  agent,  servant  or 
employee  of,  or  any  person  acting  for  such  common 
carrier,  or  for  any  receiver,  agent,  lessee  or  trustee  of 
such  common  carrier,  who  violates  any  provision  of 
this  act,  is  guilty  of  a  misdemeanor,  and  is  punishable 
by  a  fine  of  not  less  than  twenty-five  dollars  nor  more 
than  one  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  for  not  less  than  ten  days  nor  more  than 
three  months  :  provided,*  however,  that  this  act  shall 
not  apply  to  through  railroad  trains  entering  this  state 
from  any  other  state,  or  to  transcontinental  trains  of 
any  railroad."     Laws  Minn.  1893,  p.  173. 

The  defendant  was  convicted  before  the  justice  of 
the  peace,  and  appealed  to  the  district  court  for  the 
county.  Upon  the  trial  in  that  court,  the  case  appeared 
to  be  as  follows  : 

The  St.  Paul  &  Duluth  Railroad  Company  was  a 
corporation  of  the  state  of  Minnesota,  and  had  become 
vested,  under  the  laws  of  the  state,  with  the  lands 
received  by  the  state  under  the  act  of  congress  of  May 
5,  1864,  c.  79,  * 'making  a  grant  of  lands  to  the  state  of 
Minnesota  to  aid  in  the  construction  of  the  railroad 
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from  St.  Paul  to  Lake  Superior,"  and  providing  that 
'*the  said  railroad  shall  be  and  remain  a  public  highway 
for  the  use  of  the  government  of  the  United  States, 
free  from  all  toll  or  other  charge,  for  the  transportation 
of  any  property  or  troops  of  the  United  States"  ;  that 
*'the  United  States  mail  shall  be  transported  over  said 
road,  under  the  direction  of  the  post  office  department," 
at  prices  to  be  fixed  by  congress  or  by  the  postmaster 
general ;  and  that  "any  railroad  which  may  hereafter  be 
constructed  from  any  point  on  the  Bay  of  Superior  in 
the  state  of  Wisconsin  shall  be  permitted  to  connect 
with  the  said  railroad."  13  Stat.  64,  65;  Sp.  Laws 
Minn.  1865,  p.  19,  c.  2 ;  State  v.  Luther,  56  Minn.  156, 
57  N.  W.  464. 

On  the  afternoon  of  July  2,  1893,  the  complainant 
was  a  passenger  on  a  train  of  the  company  running 
from  St.  Paul  to  Duluth,  and  held  a  ticket  for  a  pass- 
age from  Rush  City  to  Pine  City,  both  being  stations 
on  the  line  between  St.  Paul  and  Duluth,  and  Pine 
City  being  a  village  of  800  inhabitants  and  the  county 
seat  of  Pine  county  ;  but,  although  he  showed  his 
ticket  to  the  conductor,  the  train  was  not  stopped  at 
Pine  Citj^  The  train  was  a  fast  express  train,  known 
as  ''The  Limited,"  carrying  passengers  and  the  United 
States  mail,  running  daily  from  St.  Paul  to  Duluth 
only,  stopping  for  wood  and  water  at  Hinckley,  and  at 
railroad  crossings  and  junctioil^  at  Rush  City  and  else- 
where, but  not  scheduled  to  stop  nor  actually  stopping 
at  Pine  City  or  other  stations  on  the  way.  The  mail 
and  about  one- third  of  the  passengers,  on  the  average, 
were  destined  for  West  Superior,  and  were  transferred 
at  West  Duluth,  in  the  state  of  Minnesota,  to  another 
train  of  the  same  company  running  thence  to  the  city 
of  West  Superior,  in  the  state  of  Wisconsin,  just  across 
the  line  between  the  two  states.  To  have  stopped  the 
train  at  Pine  City  would  have  caused  a  loss  of  time  of 
from  five  to  seven  minutes,  and  an  expense  of  from 
SI. 25  to  $1.60.  Two  passenger  trains  and  a  mixed 
train  passed  daily  each  way  over  the  road  from  St.  Paul 
to  Duluth,  stopping  at  Pine  City. 
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The  defendant,  as  stated  in  his  bill  of  exceptions, 
'* moved  the  court  for  his  discharge  on  the  ground  that 
the  statute  under  which  the  complaint  is  made  is  un- 
constitutional on  its  face,  not  falling*  within  the  legiti- 
mate scope  of  the  police  power  of  the  state,  consequently 
being  a  taking  of  the  property  of  this  railroad  company 
without  due  process  of  law  ;  that,  even  if  it  is  not 
unconstitutional  on  its  face,  it  is  unconstitutional  as 
applied  to  the  train  in  controversy, — in  the  first  place, 
being  an  attempt  on  the  part  of  the  state  to  regulate 
interstate  commerce  ;  and,  secondly,  being  an  unlawful 
interference  with,  and  an  attempt  to  regulate,  the 
United  States  mail." 

The  court  denied  the  motion,  and  submitted  the  case 
to  the  jury,  who  returned  a  verdict  of  guilty  upon 
which  judgment  was  rendered.  The  defendant  ap- 
pealed to  the  supreme  court  of  the  state,  which 
affirmed  the  judgment.  57  Minn.  390,  59  N.  W.  487. 
The  defendant  sued  out  this  writ  of  error. 

The  principles  of  law  which  govern  this  case  are 
familiar,  and  have  been  often  affirmed  by  this  court.  A 
railroad  corporation  created  by  a  state  is,  for  all  pur- 
poses of  local  government,  a  domestic  corporation,  and 
its  railroad  within  the  state  is  a  matter  of  domestic 
concern.  Even  when  its  road  connects,  as  most  rail- 
roads do,  with  railroads  in  other  states,  the  state  which 
created  the .  corporation  may  make  all  needful  regula- 
tions of  a  police  character  for  the  government  of  the 
company  while  operating  its  road  in  that  jurisdiction. 
It  may  prescribe  the  location  and  the  plan  of  construc- 
tion of  the  road,  the  rate  of  speed  at  which  the  trains 
shall  run,  and  the  places  at  which  they  shall  stop,  and 
may  make  any  other  reasonable  regulations  for  their 
management,  in  order  to  secure  the  objects  of  the  in- 
corporation, and  the  safety,  good  order,  convenience, 
and  comfort  of  the  passengers  and  of  the  public.  All 
such  regulations  are  strictly  within  the  police  power  of 
the  state.  They  are  not  in  themselves  regulations  of 
interstate  commerce,  and  it  is  only  when  they  operate  as 
such  in  the  circumstances  of  their  application,  and  con- 
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flict  with  the  express  or  presumed  will  of  congress 
exerted  upon  the  same  subject,  that  they  can  be  required 
to  gfive  way  to  the  paramount  authority  of  the  constitu- 
tion of  the  United  States.  Stone  v.  Trust  Co.,  116  U. 
S.  307,  333,  334,  6  Sup.  Ct.  334,  388,  1191 ;  Smith  v. 
Alabama,  124  U.  S.  465,  481,  482,  8  Sup.  Ct.  564  ; 
Hennin^ton  v.  Georg-ia,  163  U.  S.  299,  308,  317,  16 
Sup.  Ct.  1086 ;  New  York,  N.  H.  &  H.  R.  Co.  v.  New 
York,  165  U.  S.  628,  632,  17  Sup.  Ct.  418. 

In  Minnesota,  as  in  other  states,  the  county  seat  of  each 
county  is  the  place  appointed  for  holding*  the  meeting's 
of  the  county  commissioners  and  the  sessions  of  the 
district  court,  and  for  keeping  the  offices  of  the  clerk  of 
that  court,  the  judge  of  probate,  the  county  auditor,  the 
county  treasurer,  the  sheriff,  and  the  register  of  deeds. 
Gen.  St.  Minn.  1878,  c.  8,  §§  102,  129,  148,  174,  195, 
220,  227,  258  (Gen.  St.  1894,  §§  667,  707,  726,  760,  785, 
819,  826,  857). 

The  legislature  of  the  state  may  well  treat  it  as  one 
important  object  of  establishing  a  railroad  w*ithin  the 
state,  that  public  oflScers,  parties  to  actions,  jurors, 
witnesses,  and  citizens  generally,  should  be  enabled 
the  more  promptly  to  reach  and  leave  the  centers  to 
which  their  duties  or  business  may  call  them.  To  re- 
quire everj'  regular  passenger  train  running  wholly 
within  the  limits  of  the  state  to  stop  at  all  stations  at 
county  seats  directly  in  its  course,  for  the  few  minutes 
and  at  the  trifling  expense  needed  to  take  on  and  dis- 
charge passengers  with  safety,  is  a  reasonable  exercise 
of  the  police  power  of  the  state,  and  cannot  be  consid- 
ered a  taking  of  property  of  the  company  without  due 
process  of  law,  nor  an  unconstitutional  interference 
with  interstate  commerce  or  with  the  transportation  of 
the  mails  of  the  United  States. 

The  recent  case  of  Illinois  Cent.  R.  Co.  v.  Illinois, 
163  U.  S.  142,  16  Sup.  Ct.  1096,  cited  by  the  plaintiff 
in  error,  was  essentially  different  from  the  present  case. 

In  that  case  the  statute  of  the  state  of  Illinois,  as 
construed  and  applied  by  the  supreme  court  of  the 
state,  required  a  fast  train,  carrying  interstate  passen- 
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gers  and  thetJnited  States  mail  from  Chicago,  in  the 
state  of  Illinois,  to  places  in  other  states  south  of  the 
Ohio  river,  over  an  interstate  higfhway  established  by 
authority  of  cong-ress,  to  delay  the  transportation  of 
such  passengers  and  mails  by  turning  aside  from  the 
direct  interstate  route,  and  running  to  a  station  three 
miles  and  a  half  awa}'^  from  a  point  on  that  route,  and 
back  again  to  the  same  point,  and  thus  traveling  seven 
miles  which  formed  no  part  of  its  course,  before  pro- 
ceeding on  its  way ;  and,  as  the  court  observed,  the 
question  whether  a  statute  which  merely  required  in- 
terstate railroad  trains,  without  going  out  of  their 
course,  to  stop  at  county  seats,  would  be  within  the 
constitutional  power  of  the  state,  was  not  presented, 
and  could  not  be  decided,  upon  the  record  in  that  case.  , 
163  U.  S.  153,  154,  16  Sup.  Ct.  1096. 

But  in  the  case  at  bar  the  train  in  question  ran  whol- 
ly within  the  state  of  Minnesota,  and  could  have  stopped 
at  the  county  seat  of  Pine  county  without  deviating 
from  its  course  ;  and  the  statute  of  Minnesota  express- 
ly provides  that  "this  act  shall  not  apply  to  through 
railroad  trains  entering  this  state  from  any  other  state, 
or  to  transcontinental  trains  of  any  railroad." 

Judgment  affirmed. 

Mr.  Justice  Brewer  did  not  hear  the  argument, 
and  took  no  part  in  the  decision  of  this  case. 
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{Supreme  Court  of  California y  Feb,  17 ^  fSg/.) 

Foreign  Corporations — Linnitatlons — Oonnpliance  with  Statute— 
Burden  of  Proof. — Where  a  state  statute  provides  that  foreig-n  cor- 
porations shall  appoint  an  agent  in  the  state  upon  whom  process 
may  be.  served,  and  that  a  failure  to  comply  with  such  requirement 
shall  preclude  such  corporation  from  the  benefit  of  the  statutes  limit- 
ing- the  time  for  the  commencement  of  civil  actions,  a  foreign  cor- 
poration which  desires  to  avail  itself  of  the  statute  of  limitations  as 
a  bar  to  such  an  action  must  prove  compliance  with  such  statute. 

Carriers  of  Freight — Injury  to  Goods — Negligence.* — A  carload  of 
orange  trees  was  delivered  to  a  carrier  for  shipment.  The  carrier, 
who  was  aware  of  the  nature  of  the  goods  and  that  cold  was  injurious 
to  them,  shipped  them  by  a  northern  route  over  other  roads,  its  own 
route,  a  southern  one,  which  was  the  usual  route,  being  obstructed, 
and  the  trees  were  destroyed  by  cold.  Held^  that  the  carrier  was 
liable  for  the  damage  to  the  trees,  as  it  was  its  duty  to  hold  them 
until  the  southern,  or  some  other  safe  route  was  open,  or  to  notify 
the  consignor  or  consignees,  and  take  their  directions  in  the  prem- 
ises. 

Sanne — Stipulation  of  Exemption — Validity. — A  carrier  is  not  re- 
lieved from  liability  under  a  contract  that  he  shall  not  be  responsible 
for  negligence  of  himself  or  his  servants,  such  contract  being  con- 
trary to  public  policy. 

Sanne — Reduced  Rate — Limitation  of  Liability  to  Fixed  Value — 
Validity.* — A  stipulation  in  a  bill  of  lading  between  a  carrier  and 
shipper,  fairly  made,  whereby,  in  consideration  of  a  x'educed  freight 
rate,  the  parties  agree  upon  a  fixed  value  to  be  placed  upon  the 
shipment  in  case  of  its  loss,  is  valid,  even  though  the  negligence  of 
the  carrier  causes  the  loss  of  the  shipment. 

Same — "Invoice  Cost." — Where,  in  a  contract  of  shipment  of  trees 
cultivated  by  the  shipper,  the  carrier's  liability  is  limited  to  the 
**invoice  cost"  of  the  goods,  by  the  term  "invoice  cost"  is  meant  the 
cost  or  value  of  the  property  at  the  shipping  point. 

Same — Damages — Market  Value. — In  an  action  against  a  carrier 
to  recover  for  the  loss  of  trees  shipped  under  such  contract,  the  true 
measure  of  damages  was  the  cost  or  value  of  the  trees  at  the  point 
of  shipment. 

*See  notes  at  end  of  case. 
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Appeal  from  San  Bernardino  county  superior  court. 
Reversed.    Commissioners'  decision.    Department  1. 

A,  B.  Hotchkiss^  for  appellant. 

Chapmafi  &  Hendricks  and  Curtis^  Oster  &  Curtis^ 
for  respondent. 

Searls,  C.  Appeal  by  defendant,  the  Southern 
Pacific  Company,  a  corporation,  from  a  judg'ment  in 
favor  ot  plaintiff  for  S8,965,  interest  and  costs,  and 
from  an  order  denying-  its  motion  for  a  new  c„e8ut«d 
trial.  In  February,  1891,  the  plaintiff,  R. 
W.  Pierce,  shipped  from  Apopka,  county  of  Orange, 
Pla.,  by  the  Florida  Midland  Railway,  two  car  loads 
of  orang-e  trees,  consig^ned  to  Gulick  Bros.,  Riverside, 
Cal.  The  first  car  load  of  trees  was  shipped  February 
19,  1891,  and  was  received  at  New  Orleans  by  the 
Southern  Pacific  Company  February  25,  1891.  The 
other  car  load  was  shipped  February  24,  1891,  and  was 
received  by  the  Southern  Pacific  Company  at  New 
Orleans,  March  1,  1891.  Each  car  load  was  shipped 
under  a  bill  of  lading  signed  by  plaintiff,  R.  W.  Pierce, 
and  by  the  ag'ent  of  the  Florida  Midland  Railway.  A 
copy  of  the  bills  of  lading  was  g-iven  to  plaintiff.  They 
were  upon  printed  forms,  with  blanks,  filled  in  with 
the  names  of  the  consignors,  etc.,  in  substance  as  fol- 
lows :  "Marked  and  consigned  to  Gulick  Bros.,  River- 
side, California,  one  car  load  of  orang-e  trees,  via  South- 
ern Pacific,  20,000  weight,  car  initialed,  N.  &  L.  No. 

,*'  etc.     In  the  printed  form  it  was  provided  that 

**the  articles  and  packages"  (contents  unknown)  were  in 
**their  nature  perishable,  fragile,  or  otherwise  suscep- 
tible to  damage,"  were  shipped  at  a  rate  * 'lower  than 
the  reg"ular  tariff  charges  of  said  railway  company  and 
connections,"  and  it  was  agreed  that  the  shippers 
should  "insure  said  Florida  Midland  Railway  Company 
and  all  lines  over  which  said  shipment  may  pass,  be- 
tween points  of  shipment  and  destination,  against  claims 
by  loss  or  damag-e  incurred  by  reason  of  delay  in  trans- 
portation, or  any  other  cause  arising*  out  of  responsi- 
bility  as   master  over  its  agents  or  servants  (gross 
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neg"ligence  excepted),  incident  to  the  shipment,  and 
*that  the  actual  invoice  cost  at  point  of  shipment  will 
be  taken  as  measure  of  damag-es  to  govern  settlement 
of  any  damag-es  for  which  the  carriers  may  be  liable/ 
and  that  'claims  for  loss,  damagfe,  or  overcharg'e  aris- 
ing* out  of  this  shipment  shall  be  presented  to  agents 
of  delivery  lines  within  one  week  after  arrival  of  the 
property  at  its  destination.' "  The  rate  of  freightage 
on  the  trees  was  $1.97^  per  100  pounds.  The  South- 
ern Pacific  had  a  direct  throug-h  line  of  railroad,  owned 
or  operated  by  it,  and  by  others  in  connection  with  it, 
from  New  Orleans,  across  Texas,  New  Mexico,  and 
Arizona,  via  El  Paso  and  Yuma,  to  Colton,  Cal.  When 
the  freight  reached  New  Orleans  this  line  was  broken 
by  severe  storms  and  washouts  in  Arizona,  and  was 
not  likely  to  be  available  for  the  transportation  of 
f reig'ht  for  some  time.  Under  these  circumstances,  by 
order  of  its  g-eneral  ag-ent,  the  trees  in  question  were 
sent  north  through  Texas  to  Denver,  Colo.,  thence  to 
Ogden,  Utah,  thence  over  its  Central  Pacific  road,  etc., 
to  Colton,  Cal.,  where  the  cars  were  delivered  to  the 
Southern  California  Railway,  and  by  it  hauled  to  Riv- 
erside, a  distance  of  some  six  or  eight  miles,  arriving 
at  the  latter  point  March  12  and  March  16,  respective- 
ly, 1891.  While  in  transit  by  the  northern  route,  the 
trees  were  entirely  destroyed  by  freezing. 

PlaintiflF  avers  in  his  complaint,  among  other  things, 
in  substance  :  (1)  That  there  was  no  invoice  of  the  cost 
of  the  trees ;  that  they  had  been  grown  bj»^  him  i^ 
Florida,  and  were  shipped  to  California  for  sale.  (2) 
That  they  were  delivered  to  defendant  at  New  Orleans, 
to  be  shipped  to  Riverside  by  its  direct  and  usual  route. 
(3)  That  the  defendant  violated  the  contract  by  ship- 
ping through  a  northern  climate,  where,  at  that  season 
of  the  year,  intensely  cold  weather  was  common,  and 
hence  that  defendant  was  guilty  of  gross  negligence,etc., 
whereby  the  trees  were  frozen  and  destroyed.  These 
allegations  are  substantially  denied  by  the  answer. 
Defendant  also  set  up  the  provisions  of  subdivision  1 
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of  section  339  of  the  Code  of  Civil  Procedure  (two 
years)  in  bar  of  the  action. 

1.  The  contention  of  appellant  is  that  the  evidence 
showed  without  contradiction  that  more  than  two  years 
elapsed  between  the  negligence  complained  of  and  the 
bring-ing"  of  the  suit,  and  hence  that  the 
finding  of  the  court  against  defendant's  plea  .^^^^^s"  c^rp*"- 
of  the  statute  is  contrary  to  the  evidence.  -compiiMee  with 
We  think  this  contention  cannot  be  main-  JnSwr"""**" 
tained.  Under  our  Code  of  Civil  Procedure 
(section  458)  the  statute  of  limitations  is  suflSciently 
pleaded  by  alleging  the  bar  and  referring  to  the  sec- 
tion and  subdivision  thereof  (if  so  divided)  relied 
upon.  But  the  section  continues :  *'If  such  alle- 
gation be  controverted,  the  party  pleading  must 
establish,  on  the  trial,  the  facts  showing  that  the  cause 
of  action  is  so  barred."  The  allegations  of  the  answer 
are  to  be  deemed  controverted.  Code  Civ.  Proc.  §  462. 
It  therefore  devolved  upon  the  defendant  to  es- 
tablish the  facts  necessary  to  support  the  plea.  The 
complaint  avers,  and  the  answer  admits,  that  defendant 
'*is  a  corporation  organized  under  the  laws  of  the  state 
of  Kentucky,  and  engaged  in  the  business  of  operating 
a  railroad  as  a  common  carrier  of  freight  and  passengers 
in  the  state  of  California  and  elsewhere,  and  was  so 
engfaged  in  the  said  business  during  all  the  time  here- 
inafter mentioned."  A  statute  of  this  state  approved 
April  1,  1872,  entitled  *'An  act  in  relation  to.  foreign 
corporations"  (St.  1871-72,  p.  826),  requires  all  corpo- 
rations created  by  the  laws  of  any  other  state  to  desig- 
nate some  person  residing  in  the  county  in  which  its 
principal  place  of  business  in  this  state  is,  upon  whom 
process  issued  by  authority  of  or  under  any  law  of  this 
state  may  be  served,  and  must  file  such  designation  in 
the  office  of  the  secretary  of  state,  and  a  copy  of  such 
designation,  duly  certified,  shall  be  evidence  of  such 
appointment.  The  second  section  of  the  act  provides 
that  a  failure  to  comply  with  such  requirement  shall 
preclude  such  corporation  from  "the  benefit  of  the 
statutes  of   this  state  limiting  the  time   for  the  com- 
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mencement  of  civil  actions."  Section  3  of  the  act 
confers  the  rigfht  of  corporations  organised  under  the 
laws  of  other  states  which  have  complied  with 
the  foregoing"  requirement  to  avail  themselves  of  the 
benefits  of  our  statutes  of  limitation.  It  being*  admitted 
that  defendant  was  a  corporation  organized  under  the 
laws  of  another  state,  compliance  with  the  foreg'oing* 
statute  became  a  necessary  fact  to  be  proven  as  a 
predicate  to  its  rig-ht  to  avail  itself  of  the  benefit  of  the 
statute  of  limitation.  This  it  failed  to  do,  and  hence 
the  court  did  not  err  in  its  finding*  against  its  defense 
of  the  statute  of  limitations.  We  may  observe  that  the 
g'eneral  rule  is  that  foreigfn  corporations,  although 
havingf  ag-ents  and  transacting^  business  in  a  state,  come 
within  the  provisions  of  statutes  limiting*  the  time  for  the 
commencement  of  actions  and  making*  a  saving*  as 
against  absent  debtors.  It  is  only  by  comity  that  they 
are  permitted  to  transact  business  in  another  state  than 
that  of  their  creation.  They  are  citizens,  so  to  speak, 
of  the  state  of  their  creation,  and  are,  in  contemplation 
of  law,  absent  from  all  other  states  than  the  one  of 
their  situs.  Wood,  Lim.  p.  599.  The  statute,  then, 
is  not  a  limitation  upon  the  right  of  foreign  corporations 
to  avail  themselves  of  our  statutes  of  limitations,  but  it 
confers  that  right,  subject  only  to  the  condition  pre- 
scribed. 

2.  Appellant  contends  that  its  general  demurrer  to 
the  complaint  upon  the  ground   "that  said  complaint 

does  not  state  facts  sufficient  to  constitute  a 
PrJiih?-[inoi7  cause  of  action  against  this  defendant" 
n«BM.^^  should  have  been  sustained.     The  complaint 

as  we  think,  in  giving,  as  it  does,  a  history 
of  the  whole  transaction,  including  the  contract  made 
with  the  Florida  Midland  Company  to  ship  the  orange 
trees  to  Riverside,  Cal.,  via  the  Southern  Pacific  Com- 
pany ;  the  transportation  of  the  trees  to  New  Orleans, 
and  deliverv  to  defendant  under  the  contract ;  its  fail- 
ure  to  forward  them  by  its  usual  route,  with  a  state- 
ment of  the  route  by  which  defendant  shipped  the 
goods  ;  the  objections  to  such  route,  and  the  result  of 
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the  deviation,  etc., — sets  out  a  cause  of  action,  either 
sufficient  to  hold  defendant  as  for  a  breach  of  the 
contract,  or,  failing"  in  that,  under  its  common-law 
liability  as  a  common  carrier.  It  may  well  be  that  a 
demurrer  to  the  complaint  upon  the  ground  of  ambiguity 
or  uncertainty  would  have  been  good  ;  but  no  such 
objection  was  presented. 

3.  The  contention  of  defendant  that  it  cannot  be  held 
liable  for  the  reasons  (a)  that  the  bill  of  lading  de- 
scribed the  packages  as  "contents  unknown";  (b)  that 
it  was  not  furnished  with  the  bill  of  lading,  or  with  an 
opportunity  to  inspect  the  property,  so  as  to  inform 
itself  of  the  character  thereof,  or  its  liability  to  injury, 
— cannot  be  maintained.  It  is  true,  the  printed  portion 
of  the  bills  of  lading  uses  the  following  expression  : 
**The  following  articles  and  packages  (contents  un- 
known), marked  and  consigned  as  below,  to  wit  [then 
follows  the  description  in  each  bill  of  lading  in  writing, 
which  is  in  part  as  follows]:  1  car  orange  trees." 
Again,  the  evidence  shows  without  contradiction  that 
the  cars  were  marked  on  the  outside  with  the  names 
and  residence  of  the  consignees,  and  ''orange  trees,  " 
marked  in  big  plain  letters.  In  addition  to  this,  the 
cars  had  open  ventilators  at  each  end,  affording  an 
opportunity  to  see  and  examine  the  contents.  Defend- 
ant must,  therefore,  be  held  lo  have  known  the  contents 
of  the  cars,  or,  at  least,  to  have  had  the  means  of 
knowledge  at  hand.  "It  is  the  duty  of  the  carrier  to 
transport  the  goods  by  the  usual  direct  route,  and  for 
any  loss  which  a  departure  from  such  route  may  occa- 
sion to  them  he  is  liable."  Hutch.  Carr.  §  312.  It  is 
said,  however,  that  where  there  are  two  or  more  cus- 
tomary routes,  and  the  carrier  is  left  free  to  choose 
between  them,  he  may  take  his  choice  without  incurring 
increased  liability,  if  there  are  no  special  reasons  which 
make  the  route  chosen  unsafe.  Express  Co.  v.  Kountze, 
8  Wall.  342  ;  Maghee  v.  Transportation  Co.,  45  N.  Y. 
514.  Judging  from  the  testimonJ^  it  can  hardly  be 
said  that  the  route  by  which  defendant  shipped  the 
goods  in  this  case  was  one  of  its  customary  routes. 
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With  a  throug'h  route  of  its  own  througfh  Texas,  New 
Mexico,  and  Arizona,  it  sent  the  gfoods  many  hundred 
miles  to  the  north,  over  roads  operated  by^  other  com- 
panies, to  meet  its  Central  Pacific  road  at  Og-den,  in 
the  state  of  Utah.  Conceding",  however,  that  the 
route  was  a  usual  one,  there  were  special  reasons  for 
not  sending"  g-oods  which  were  liable  to  destruction  by 
frost  over  this  northern  route  in  winter,  w^here  defend- 
ant mig-ht  reasonably  have  expected  the  result  which 
followed.  When,  therefore,  defendant's  through 
route  via  Ft.  Yuma  was  obstructed  by  stress  of  weather, 
it  became  its  duty  to  hold  the  g'oods  until  that  or  some 
other  safe  avenue  was  opened,  or  to  notify  the  con- 
sig-nees  or  consignor,  and  take  their  directions  in  the 
premises.  The  evidence  shows  that  they  did  this  with 
another  car  of  like  orang-e  trees  at  a  date  a  little  earlier, 
and  by  direction  of  the  consig'nees  shipped  them  safely 
throug-h  by  the  Atlantic  &  Pacific  Railroad.  Where 
g'oods  are  marked  in  such  a  way  as  to  indicate  their 
character,  or  as  to  g'ive  notice  to  the  carrier  that  their 
safety  requires  that  they  must  be  carried  in  a  particular 
manner,  such  marks  must  not  be  disregarded.  Hutch. 
Carr.  §  310.  In  view  of  all  the  surrounding  circum- 
stances, w^e  are  of  opinion  that  the  defendant,  by  a 
failure  to  adopt  one  or  the  other  of  the  foreffoin|J^ 
courses,  erred  in  judgmfent,  and  became  liable  to 
plaintiflF  for  the  results  which  followed.  The  evidence 
fails  to  establish  a  case  of  gross  or  wanton  negligence ; 
but  still  does,  we  think,  show  a  want  of  that  extraordi- 
nary care  imposed  upon  common  carriers  of  goods. 

4.  A  carrier  is  not  relieved  from  responsibility  under 
a  contract  that  he  shall  not  be  responsible  if  he  has 
been  guilty  of  negligence.  Railroad  Co.  v.  Pratt,  22 
Wall.  123.  It  is  contrary  to  public  policy  to  permit  the 
carrier  to  stipulate  for  exemption  from  the  effects  of 
the  negligence  of  himself  or  his  servants.  Hutch. 
Carr.  §  260,  and  cases  there  cited  ;  Railroad  Co.  r. 
Lock  wood,  17  Wall.  357  ;  Liverpool  &  G.  W.  Steam. 
Co.  ,t'.  Phenix  Ins.  Co.,  129  IT.  S.  397,  9  Sup.  Ct.  469. 

5.  As  to  the  measure  of  damages.     The  court  below 
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awarded  damages  up  to  the  full  value  of  the  goods  at 
the  point  of  destination,  althoug-h  the  uncontradicted 
evidence  tended  to  show  that  the  value  at  the  shippings 
point  was  about  one  half  of  that  given.  It  will  be  ob- 
served that  the  contract  between  the  plaintiflF  and  the 
Florida  Midland  Railway  was  for  a  through  shipment 
of  the  goods  to  Riverside.  We  repeat  that  portion 
essential  to  the  matter  in  hand  :  "Whereas  said  railway 
company   has  agreed  that  the  cost  of   transportation 

*  *  *  shall  not  exceed  *  *  *  Sl.97^  per  100 
lbs.,  said  rates  being  lower  than  the  regular  tariff 
charges  of  said  railway  company  and  connections : 
Now,  therefore,  said  shippers,  for  themselves  and  con- 
signees, do  hereby  insure  said  Florida  Midland  Railway 
Company  and  all  lines  over  which  said  shipments  may 
pass    between    points   of    shipment    and    destination. 

*  *  *  It  is  further  agreed  that  the  actual  invoice 
cost  at  point  of  shipment  will  be  taken  as  measure  of 
damages  to  govern  settlement  of  any  damages  for  w^hich 
the  carriers  may  be  liable."  There  is  a  wide  distinc- 
tion between  a  contract  for  exemption  from  liability  in 
case  of  negligence  which  is  usually  held  in  derogation 
of  public  policy  because  tending  to  encourage  negli- 
gence, and  a  contract  fairly  made,  w^hereby,  in  considera- 
tion of  a  lower  freightage,  the  parties  agree  upon  a  fixed 
or  determinate  value  to  be  placed  upon  the  article  to  be 
shipped  in  case  of  its  loss.  Hutchinson,  at  section  250, 
after  discussing  the  question  of  total  exemption  in  case 
of  negligence,  adds  :  "  To  be  distinguished  from  these 
cases,  however, — though  the  distinction  is  not  alwa)'s 
observed, — ^are  those  cases,  obviously  different,  in  which, 
for  the  purpose  of  determining  the  shipper's  liability 
for  freight  and  the  carrier's  responsibility  for  damages, 
the  value  of  the  property  is  agreed  upon.  When  such 
is  the  case,  the  supreme  court  of  the  United  States  and 
many  of  the  state  courts  hold,  to  use  the  language  of 
Mr.  Justice  Blatchford  in  Hart  r.  Railroad  Co., 
112  U.  S.  331,  5  Sup.  Ct.  151  :  '  That  where  a  contract 
of  the  kind,  signed  by  the  shipper,  is  fairly  made, 
agreeing  on  the  valuation  of  the  property  carried,  with 
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the  rate  of  freight  based  on  the  condition  that  the  car- 
rier assumes  liability  only  to  the  extent  of  the  agreed 
valuation,  even  in  case  of  loss  or  damage  by  the  negli- 
gence of  the  carrier,  the  contract  will  be  upheld  as  a 
proper  and  lawful  mode  of  securing  a  due  proportion 
between  the  amount  for  which  the  carrier  may  be 
responsible  and  the  freight  he  receives,  and  of  protect- 
ing himself  against  extra  vagantand  fanciful  valuation.' " 
In  the  same  case  the  learned  justice  further  said  :  "The 
limitation  as  to  value  has  no  tendency  to  exempt  from 
liability  for  negligence.  It  does  not  induce  want  of 
care.  It  exacts  from  the  carrier  the  measure  of  care 
due  to  the  value  agreed  on.  The  carrier  is  bound  to 
respond  in  that  value  for  negligence.  The  compensa- 
tion for  carriage  is  based  on  that  value.  The  shipper 
is  estopped  from  saying  that  the  value  is  greater.  The 
articles  have  no  greater  value  for  the  purpose  of  the 
contract  of  transportation  between  the  parties  to  that 
contract.  *  *  *  There  is  no  violation  of  public 
policy.  On  the  contrary,  it  would  be  unjust  and  unrea- 
sonable, and  would  be  repugnant  to  the  soundest  prin- 
ciples of  fair  dealing  and  of  the  freedom  of  contracting, 
and  thus  in  conflict  with  public  policy,  if  a  shipper 
should  be  allowed  to  reap  the  benefit  of  the  contract  if 
there  is  no  loss,  and  to  repudiate  it  in  case  of  loss." 
We  understand  full  well  that  there  are  many  cases 
holding  a  contrary  doctrine  to  that  enunciated  in  Hart 
V.  Railroad  Co.,  supra,  but  we  think  that  case,  which 
is  cited  as  a  leading  one,  is  founded  upon  reason  and 
justice,  and  that  the  trend  of  judicial  opinion  is  to  the 
doctrine  there  enunciated.  See  cases  cited  in  Hart  v. 
Railroad  Co.,  112  U.  S.,  at  page  342,  5  Sup.  Ct.  156. 
Respondent  objects,  and  urges  that,  as  the  trees  in 
question  were  cultivated  by  the  plaintiflF,  there  was  not 
and  could  not  be  any  "invoice  price."  The  evident 
answer  is  that  by  the  term  "  invoice  price  "  was  meant 
the  cost  or  value  of  the  property  at  the  shipping  point. 
That  it  had  a  fixed  value  at  that  point  was  attested  by 
the  evidence.  One  of  the  definitions  of  an  invoice  is : 
"A  writing  made  on  behalf  of  an  importer,  specifying 
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the  merchandise  imported,  and  its  cost  or  value." 
Black,  Law  Diet.  Plaintiff  sued  upon  his  special  con- 
tract, and  averred  that  defendant  received  the  g^oods 
thereunder.  Defendant  averred  in  its  answer  "that  it 
duly  performed  its  duty  under  the  contract  set  out  in 
the  complaint."  We  think  the  demand  for  damages 
from  defendant  was  in  due  time,  and  sufficiently  speci- 
fic, in  the  absence  of  any  demand  by  defendant  of  an 
invoice,  to  comply  with  the  contract.  We  think  the 
court  erred  in  overruling-  the  objection  of  defendant  to 
proof  of  the  market  value  of  the  trees  at  Riverside,  in- 
stead of  confining  the  inquiry  to  the  cost  or  value  of 
the  trees  at  the  point  of  shipment  in  Florida,  as  per 
contract,  which,  with  the  freight  paid,  was  the  true 
measure  of  damages.  For  this  error  we  recommend 
that  the  judgment  and  order  appealed  from  be  reversed, 
and  a  new  trial  ordered. 

We  concur:  BeLtCHER,  C;  Britt,  C. 

Per  Curiam.  For  the  reasons  given  in  the  forego- 
ing opinion,  the  judgment  and  order  appealed  from  are 
reversed,  and  a  new  trial  ordered. 


NOTES. 

Loss  by  Deviation. — The  undertaking-  of  the  common  carrier,  in 
the  absence  of  any  special  contract,  is  to  transport  the  property  to 
the  place  of  destination  by  the  most  usual,  safe,  direct,  and  expedi- 
tious route.  Failing-  in  any  of  these,  unless  prevented  by  inevitable 
accident,  he  must  be  held  liable  for  loss.  Merchants'  Dispatch,  etc., 
Co.  V.  Kahn,  76  111.  520;  Crosby  v.  Fitch,  12  Conn.  410;  Powers  v, 
Davenport,  7  Blackf.  497 ;  Hand  v.  Baynes,  4  Whart.  203  ;  Hales  v. 
London,  etc.,  Co.,  4  B.  &  I.  66,  32  L.  J.  Q.  B.  292,  11  W.  R.  856,  8  L. 
T.  421,  2  Rap.  &  Mack's  Di^.  32  ;  Blitz  z/.  Union  Steamboat  Co.,  51 
Mich.  558,  2  Rap.  &  Mack's  Digr-  32  ;  Phillips  v.  Brigham,  26  Ga.  617 ; 
Alabama,  etc.,  R.  Co.  v.  Brichette,  72  Miss.  891. 

1.  LIMITATION  OF   LiABILITY   TO    FIXED   AMOUNT    IN    CONSIDERATION  OP 

REDUCED  RATES. 

Cases  Holding  that  It  Does  Not  Affect  Validity  of  Limitation.— See 
notes  to  18  Am.  &  Eng.  R.  Cas.  613 ;  21  Am.  &  Eng^.  R.  Cas.  91  ;  35 
Am.  &  Engr.  R-  Cas.  614  ;  40  Am.  &  Eng.  R.  Cas.  107 ;  42  Am.  A 
Eng-.  R.  Cas.  397 ;  45  Am.  &.  Eng.  R.  Cas.  319 ;  45  Am.  &  Eng.  R. 
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Cas.  390  ;  and  see  g-enerally  under  title  **  Carriers  of  Goods,"  5  Am. 
&  Engr.  Encycl.  (2d  Ed.),  pp.  307,  328. 

(a)  United  Stales,— Hsirt  v.  Pennsylvania  R.  Co.,  112  U.  S.  331,  18 
Am.  <&  Eng^.  R.  Cas.  604,  and  note. 

(b)  Arkansas,— ^t,  Louis,  etc.,  R.  Co.  v.  Weakly,  50  Ark.  397,  7 
Am    St.  Rep.  104,  35  Am.  &  Eng.  R.  Cas.  381. 

(c)  Connecticut, — Coupland  v,  Housatonic  R.  Co.,  61  Conn.  531,  55 
Am.  <&  Eng.  R.  Cas.  381. 

(d)  Kansas, — Pacific  Exp.  Co.  v.  Foley,  46  Kan.  457,  26  Am.  & 
Eng*.  R.  Cas.  690,  and  note.  Compare  Kansas  City,  etc.,  R.  Co.  v. 
Simpson,  30  Kan.  645,  46  Am.  Rep.  104,  16  Am.  &  Eng*.  R.  Cas.  158. 

(e)  Massachusetts, — Hill  v,  Boston,  etc.,  R.  Co.,  144  Mass.  284,  28 
Am.  &  Eng.  R.  Cas.  87  ;  Graves  v,  Lake  Shore,  etc.,  R.  Co.,  137 
Mass.  33,  50  Am.  &  Eng.  R.  Cas.  282 ;  Squire  v.  New  York  Cent.  R. 
Co.,  98  Mass.  245,  93  Am.  Dec.  162. 

(f)  Michigan, — Smith  v,  American  Exp.  Co.,  (Mich.  1896),  66  N. 
W.  Rep.  479. 

(g)  Minnesota, — In  Alair  v.  Northern  Pac.  R.  Co.,  53  Minn.  160, 
39  Am.  St.  Rep.  588,  55  Am.  &  Eng.  R.  Cas.  357,  a  contract  for  the 
carriage  of  live  stock  provided  that  the  liability  of  the  company 
should  not  exceed  a  stated  amount,  viz,,  "one  hundred  dollars  for 
each  horse,  $50  for  each  ox,"  etc.  Upon  a  demurrer  to  the  shipper's 
declaration,  claiming  a  large  sum  as  damag'es,  the  court  held  that  if 
the  contract  was  freely  and  fairly  entered  into  by  the  shipper,  and 
the  stipulation  as  to  the  value  of  the  property  **  fairly  and  honestly 
made  as  the  basis  of  the  carrier's  charges  and  responsibility,  then 
we  think  it  ought  to  be  upheld  as  a  just  and  reasonable  mode  of  se- 
curing a  du£  proportion  between  the  amount  for  which  the  carrier 
will  be  held  responsible  and  the  freight  he  receives,  and  of  protect- 
ing himself  against  extravagant  and  fanciful  valuations."  The 
court  held  further  that  it  made  no  difference  whether  the  value  was 
fixed  at  a  specified  sum  or  **  not  more  than  "  such  a  sum  ;  nor  was  it 
material  whether  the  valuation  was  one  previously  named  by  the 
shipper  or  inserted  in  the  contract  by  the  carrier.  In  any  event,  if 
the  contract  was  fairly  made,  it  limited  the  liability  of  the  carrier, 
regardless  of  whether  the  loss  occurred  through  its  neg'lig'ence  or 
not.  Cases  holding  differently  in  that  state  were  distinguished. 
See,  also,  J.  J.  Douglas  Co.  v,  Minnesota  Transfer  R.  Co.,  62  Minn. 
288.  Compare  Boehl  z/.  Chicago, 'etc.,  R.  Co.,  44  Minn.  191,  45  Am. 
&  Eng.  R.  Cas.  351 :  Moulton  v,  St.  Paul,  etc.,  R.  Co.,  31  Minn.  86, 
47  Am.  Rep.  781,  12  Am.  &  Eng.  R.  Cas.  13. 

(h)  New  Hampshire. — Duntley  v.  Boston,  etc.,  R.  Co.,  66  N.  H. 
277,  45  Am.  &  Eng.  R.  Cas.  327. 

(i)  New  York, — dimmer  v.  New  York  Cent.,  etc.,  R.  Co.,  137  N. 
Y.  460,  55  Am.  &  Eng.  R.  Cas.  354,  note, 

(j)  Pennsylvania, — If  the  valuation  is  an  agreed  one,  made  in  con- 
sideration of  reduced  charges,  it  will  bind  the  shipper.  But  other- 
wise any  stipulation  fixing  the  limit  of  the  carrier's  liability  in  case 
of  loss  or  injury  is  void  if  the  loss  is  the  result  of  the  carrier's  neg- 
ligence. Elkins  V,  Empire  Transp.  Co.,  81  Pa.  St.  315 ;  Grogan  v. 
Adams  Exp.  Co.,  114  Pa.  St.  523,  60  Am.  Rep.  360,  30  Am.  &  Eng.  R. 
Cas.  10 ;  Pennsylvania  R.  Co.  v,  Weiller,  134  Pa.  St.  310, 19  Am.  St. 
Rep,  700,  42  Am.  &  Eng.  R.  Cas.  390,  26  W.  U.  C.  (Pa.)  27  ;  Adams 
Exp.  Co.  V,  Holmes,  (Pa.  1887),  9  Atl.  Rep.  166,  30  Am.  A  Eng.  R. 


Am.  &  Eng.  CARRIERS  OF  FREIGHT.  575 

R.  Cas. 

Notes. 

Cas.  14 ;  American  Exp.  Co.  v.  Sands,  55  Pa.  St.  140 ;  Franklin  v. 
Railroad  Co.,  55  Pa.  St.  53. 

(k)  Rhode  Island.— B^XIom  v,  Earle,  17  R.  I.  441,  33  Am.  St.  Rep. 
881,  48  Am.  &  Eng.  R.  Cas.  31. 

(1)  South  Carolina. — Johnstone  v.  Richmond,  etc.,  R.  Co.,  39  S. 
Car.  55,  55  Am.  &  Eng.  R.  Cas.  346. 

(m)  Tennessee, — Louisville,  etc.,  R.  Co.  v.  Sowell,  90  Tenn.  17,  49 
Am.  &  Eng.  R.  Cas.  166  ;  Starnes  v.  Ivouisville,  etc.,  R.  Co.,  91 
Tenn.  516,  55  Am.  &  Eng.  R.  Cas.  355,  note.  Compare  Louisville, 
etc.,  R.  Co.  V.  Wynn,  88  Tenn.  330,  45  Am.  8l  Eng.  R.  Cas.  312. 

(n)  Virginia, — Richmond,  etc..  R.  Co.  v,  Payne,  86  Va.  481,  42  Am. 
&  Eng.  R.  Cas.  370. 

(o)  West  Virginia, — Zouch  v,  Chesapeake,  etc.,  R.  Co.,  36  W.  Va. 
524,  49  Am.  &  Eng.  R.  Cas.  712. 

2.  CASES  HOLDING  THAT  NEGLIGENCE  RENDERS  LIMITATION  VOID. 

(a)  Georgia, — Georgia,  etc.,  R.  Co.  v.  Keener,  93  Ga.  808  ;  Wood 
V,  Southern  Exp.  Co.,  95  Ga.  451. 

(b)  Illinois. — Chicago,  etc.,  R.  Co.  v.  Chapman,  133  111.  96,  23  Am. 
St.  Rep.  587,  42  Am.  &  Eng.  R.  Cas.  392 ;  Adams  Exp.  Co.  v,  Stet- 
taners,  61  111.  184,  14  Am.  Rep.  57;  Chicago,  etc.,  R.  Co.  v,  Hannon, 
12  111.  App.  54. 

(c)  Indiana, — Rosenfeld  v,  Peoria,  etc.,  R.  Co.,  103  Ind.  121,  53  Am. 
Rep.  500,  21  Am.  Sl  Eng.  R.  Cas.  89 ;  Adams  Exp.  Co.  v.  Harris,  120 
Ind.  73,  16  Am.  St.  Rep.  315,  40  Am.  &  Eng.  R.  Cas.  150. 

(d)  Iowa, — McCune  v.  Burlington,  etc.,  R.  Co.,  52  Iowa  600. 

(e)  AV«/«r^jK.— ^Baughman  v,  Louisville,  etc.,  R.  Co.,  94  Ky.  150; 
Louisville,  etc.,  R.  Co.  v,  Owen,  93  Ky.  201 ;  Adams  Exp.  Co.  v.  Hoe- 
ing, 88  Ky.  373  ;  OrndorfF  v.  Adams  Exp.  Co.,  3  Bush  (Ky.)  194,  % 
Am.  Dec.  207. 

(f )  Mississippi, — Chicago,  etc.,  R.  Co.  v,  Abels,  60  Miss.  1024,  21 
Am.  &  Eng.  R.  Cas.  105 ;  Chicago,  etc.,  R.  Co.  v.  Moss,  60  Miss. 
1003,  45  Am.  Rep.  428 ;  Southern  Exp.  Co.  v.  Seide,  67  Miss.  613,  42 
Am.  Sl  Eng.  R.  Cas.  398. 

(g")  Missouri, — Whether  the  limitation  of  the  carrier's  liability  to 
a  specified  amount  is  effectual  depends,  in  this  state,  upon  how  the 
agreement  is  made.  If  the  valuation  is  clearlv  fixed  and  the  shipper 
is  granted  an  actual  bona  fide  reduced  rate  m  consideration  of  the 
limitation,  then  the  limitation  is  binding.  But  all  these  essentials 
must  appear.  McFadden  v.  Missouri  Pac.  R.  Co.,  92  Mo.  343,  1  Am. 
St.  Rep.  721,  30  Am.  &  Eng.  R.  Cas.  17  ;  Witting  v,  St.  Louis  &  S. 
F.  R.  Co.,  101  Mo.  631,  45  Am.  A.  Eng.  R.  Cas.  369. 

(h)  Nebraska.— Chicdi^o,  etc.,  R.  Co.  v.  Witty,  32  Neb.  275,  29  Am. 
St.  Rep.  436,  49  Am.  &  Eng.  R.  Cas.  169,  note. 

(i)  Ohio.— v.  S.  Express  Co.  v.  Backman,  28  Ohio  St.  144  ;  Am- 
bach  v»  Baltimore,  etc.,  R.  Co.,  30  Ohio  L.  J.  111. 

(j)  Terras, — St.  Louis,  etc.,  R.  Co.  z/.  Robbins,  4  Tex.  App.  Civ. 
Gas.,  §43  ;  Southern  Pac.  R.  Co.  v.  Maddox,  75  Tex.  300,  42  Am.  &. 
Eng*.  R.  Cas.  528. 

(k)  lVisconsin,—Bla,c\i  v,  Goodrich  Transp.  Co.,  55  Wis.  319,  42 
Am.  Rep.  713.  See,  also,  Abrams  v,  Milwaukee,  etc.,  R.  Co.,  87 
Wis.  485,  41  Am.  St.  Rep.  55  ;  Boorman  v.  American  Exp.  Co.,  21 
Wis.  154. 

The  decisions  in  Alabama  on  this  question  are  conflicting.    Louis- 
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ville,  etc.,  R.  Co.  v.  Sherrod,  35  Am.  &  Eng-.  R.  Cas.  611  and  note, 
84  Ala.  178 ;  Western  Railway  of  Alabama  v,  Harwell,  97  Ala.  341, 
45  Am.  &  Eng*.  R.  Cas.  351 ;  Alabama,  etc.,  R.  Co.  v.  Little,  71  Ala. 
611,  12  Am.  &  Eng".  R.  Cas.  37.  Cofnpare  South,  etc.,  R.  Co.  i\  Hen- 
lein  &  Barr,  56  Ala.  368;  Central,  etc.,  R.  Co.  v.  Smith,  85,  Ala.  47; 
Georg-ia  Pac.  R.  Co.  v,  Hug^hart,  90  Ala.  36. 


Martin 

V. 

Missouri  Pac.  Ry.  Co. 

'{Suprefne  Court  of  Kansas^  July  lo^  iSgj.) 

Action  for  Personal  Injuries — Survival*. — An  action  for  personal 
injuries  not  resulting-  in  death  survives  to  the  personal  representa- 
tives under  section  420  of  the  Civil  Code,  where  the  injured  person 
dies  from  other  causes.  If  death  results  from  the  injuries,  an  action 
cannot  be  maintained  by  the  personal  representative  of  the  deceased 
for  the  benefit  of  the  estate,  but  may  be  broug-ht,  under  section  422 
of  the  Civil  Code,  for  the  benefit  of  the  next  of  kin.  McCarthy  r. 
Railroad  Co.,  18  Kan.  46  ;  City  of  Eureka  v.  Merrifield,  37  Pac.  113, 
53  Kan.  794. 

(Syllabus  by  the  Court.) 

Error  from  Cloud  county  district  court.     Afflrmed, 

L,  J.  Crans^  for  plaintiff  in  error. 

Wag-gener,  Horton  &  Orr^  for  defendant  in  error. 

Johnston,  J.  On  September  18,  1893,  Lucy  Ben- 
nett was  struck  and  injured  at  a  street  crossing  in 
Concordia  by  a  movingf  train  of  the  Missouri  Pacific 
Railway  Company.  On  the  following-  day  she  brought 
an  action  against  the  company  to  recover  for  injuries 
sustained  by  her,  alleging  that  they  were  caused  by  the 
negligence  of  the  company.  On  December  7,  1893,  she 
died,  leaving  a  husband,  L.  D.  Bennett,  but  no  chil- 
dren. Some  time  before  she  had  made  a  will,  in  which 
Theodore  Martin  was  named  as  executor.  The  will 
was  admitted  to  probate,  and  letters  testamentary 
issued  thereon.     Subsequently  an  attempt  was  made  to 

*See  note  at  end  of  case. 
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revive  the  action  begfun  by  Lucy  Bennett,  and  an  order 
was  made  reviving*  the  same  in  the  name  of  Theodore 
Martin,  as  executor,  but  the  order  was  made  over  the 
objection  of  the  surviving*  husband.     In  an  amended 
petition  filed  by  Martin  he  averred  that  the  injuries  to 
Lucy  Bennett  were  caused  by  the  wrongful  act  and 
neg"lect  of  the  company,  and  specifically  alleged  that 
her  death  resulted  wholly  from  such  injuries.     Several 
defenses  were  set  up  by  the  company,  and  among  them 
was  one  that  the  letters  testamentary  and  appointment 
of  Theodore  Martin  were  wholly  void,  because  at  the 
time  of  her  death  she  left  no  property  or  estate  what- 
soever subject  to  administration  or  distribution  under 
the  law.     When  the  case  was  called  for  trial  the  plaint- 
iff restated  that  the  injuries  for  which  a  recovery  was 
soug"ht  were  caused  by  the  wrongful  act  and  neglect  of 
the  railway  company,  and  that  the  injuries  so  inflicted 
resulted  in  the  death  of  Lucy  Bennett.     The  company 
conceded  that  the  death  was  the  result  of  the  injuries 
sustained,  but  it  denied  that  the  injuries  were  caused 
by  the  neglect  of  the  company.     On  the  part  of  the 
plaintiff  it  was  claimed  that  the  action  was  brought  for 
the  benefit  of  the  estate,  and  that  under  section  420  of 
the  Civil  Code  it  survived,  and  might  be  continued  by 
the  personal  representative.     On  the  part  of  the  com- 
pany it  was  contended  that,  the  plaintiff  having  pleaded 
and  stated  that  the  death  of  Lucy  Bennett  resulted  from , 
injuries  wrongfully  inflicted  by  the  company,  the  action 
did  not  survive,  and  could  not  be  maintained  for  the 
benefit  of  the  estate  ;  that  in  such  a  case  there  was  a 
cause  of  action  in  favor  of  the  next  of  kin,  under  section 
422  of  the  Code.     It  being  conceded  that  the  action  was 
not  brought  for  the  benefit  of  the  next  of  kin,  under 
section  422,  the  court  excluded  the  evidence  offered  by 
plaintiff,  and  dismissed  the  action. 

The  ruling  of  the  court  must  be  sustained.  In  an 
early  case  an  interpretation  was  given  to  these  provisions, 
where  it  was  held  that,  having  been  enacted  at  the 
same  time,  they  must  be  construed  in  pari  materia.  It 
was  there  contended  that  a  cause  of  action  for  injury  to 

7  (N.  S.)  A.  &  E.  R.  Gas.— 37 
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the   person   survived,   and  that  an   action    mig-lit   be 
brought  by  the  personal  representative  for  the  benefit 
of  the  estate,  although  the  injury  resulted  in  death. 
The   court  held,    however,   that:     "The   purpose  of 
section  422  is  evidently  not  only  to  fix  the  amount  of 
damages,  and  limit  them  to  the  use  of  the  widow  and 
children  or  next  of  kin,  but  to  take  away  the  right  of 
the  administrator  to  sue  for  the  benefit  of  the  estate 
generally,    where   death   resulted   from  the    injuries. 
Section  420,  as  construed  with  section  422,  only  causes 
the    actions    to    survive    for     injury     to    the    person 
when  the  death    does  not  result    from    such  injury, 
but  does  occur  from  other  circumstances.     The  right 
of  action  under  section  422  is  exclusive,   and   an  ad- 
ministrator could  not  maintain  an  action  under  sections 
420  and  422  for  the  same  injury.     When  death  results 
from  wrongful  acts,  section  422  is  intended  solely  to 
apply."     McCarthy  v.    Railroad    Co.,    18    Kan.    46. 
Since  that  time  the  McCarthy  Case  has  generally  been 
regarded  as  a  controlling-  decision  by  the  courts  of  the 
state,  and  the  construction    there  placed   upon    these 
provisions  a  correct  one.     Quite   recently   the    same 
question  was  re-examined,  and  the  ruling  then  made 
re-aflSrmed.     Citv  of  Eureka  v.  Merrifield,  53    Kan. 
794,  37  Pac.  113."    It  was  held  that  section  420   only 
permits  actions  to  survive   for   injury  to  the  person 
when  death  does  not  result  from  the  injury,  but  occurs 
from   other  causes.     Where,    however,   death  results 
from  the  wrongful  act  or  omission  of  another,  section 
422  is  exclusive.     As  tending  to  sustain  that  view,  the 
following  cases  are  cited  :    Andrews  v.  Railroad  Co., 
34  Conn.  57 ;  Reed  v.  Railway  Co.,  L.  R.  3  Q.  B.  555; 
Railroad  Co.  v.  O'Connor,  19  111.  App.  591  ;  Holton  v. 
Daly,  106  111.  131 ;  Railroad  Co.  v.  O'Connor,  ll9  111. 
586,  9  N.  E.  263;    Tiff.   Death  Wrongf.   Act,   §   119. 
The  correctness  of   this  interpretation  is  again  chal- 
lenged,  but  we  think  the   view  so  early  taken,  and 
which  has  been  generally  accepted  and  acted  upon  ever 
since,    should    be   upheld.     It  is  to    be    noted    that, 
although  the  rule  was  announced  more  than  20  years 
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agfo,  and  has  been  followed  by  the  courts  ever  since 
that  time,  the  legfislature  has  not  amended  the  law,  nor 
attempted  to  modify  the  rule  which  the  court  an- 
nounced. We  think  the  rule  should  be  upheld,  and  do 
not  feel  warranted  in  entering  anew  upon  a  discussion 
of  its  correctness.  The  judgment  of  the  district  court 
will  be  affirmed.     All  the  justices  concurring. 

NOTE. 

Action  for  Personal  Injuries — Survival. — Where  the  plaintiff ,  pend- 
ing- an  action  brdug-ht  by  him  to  recover  for  a  personal  injury  re- 
sulting- from  neglig'ence,  dies  from  some  other  cause  than  such  in- 
jury, the  action  will  survive,  and  may  be  prosecuted  in  the  name  of 
his  addiinistrator.  Chicago,  etc.,  R.  Co.  v,  O'Connor,  119  111,  586,  9 
N.  E.  Rep.  263.     See,  also,  Clark  v.  Manchester,  62  N.  H.  577. 

The  right  to  sustain  a  personal  action  for  damages  to  the  person 
did  not  survive  to  the  personal  representatives  at  common  law,  but 
exists  in  Delaware  by  force  of  the  statute.  Parvis  v,  Philadelphia, 
'etc.,  R.  Co.  (Del.),  17  Atl.  Rep.  702.  See  generally  1  Rap.  &  Mack's 
Dig^.  11. 


EpHLtAND 

V. 

Missouri  Pac.  Ry.  Co. 

{Supreme  Court  of  Missouri,  Div,  No,  /,  Dec^  /,  i8g6*) 

Carriers  of  Passengers — Negligence  of  Brakeman — Liability.* — 
The  negligent  and  terrifying  acts  and  exclamations  of  a  brakeman 
in  the  caboose  of  a  mixed  freight  and  passenger  train  were  such  as 
to  reasonably  cause  a  passenger  in  the  caboose  to  believe  that  a 
wreck  was  imminent,  and  he  jumped  from  the  train  and  was  injured. 
It  appeared  that  the  brakeman  had  no  express  duty  to  perform  in  or 
about  the  caboose,  nor  in  the  direction  of  the  passengers,  and  that 
there  was  no  reason  for  his  alarm.  Held,  that  the  railway  company 
was  liable  for  the  injuries. 

Appeal  from  Henry  county  circuit  court.    Affirmed. 

R.  T.  Railey  and  Lon  O.  Hocker,  for  appellant. 
Graves  &  Clarke  for  respondent. 

*See  note  at  end  of  case. 
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MacFarlane,  J.  This  action  is  for  damag-es  on  ac- 
count of  bodily  injuries  sustained  by  plaintiff  on  account 
of  the  allegfed  negligence  of  defendant.  The  case  has 
been  twice  tried,  each  trial  resulting"  in  a  judgment  for 
plaintiflF.  On  appeal  the  first  judgment  was  reversed 
by  the  Kansas  City  court  of  appeals.  57  Mo.  App.  147. 
Defendant  also  appealed  from  the  second  judgment  to 
the  same  court,  and  the  case  was  certified  to  this  court ; 
the  opinion,  which  resulted  in  an  affirmance  of  the  judg- 
ment, and  which  w^as  agreed  to  by  a  majority  of  the 
court  of  appeals,  being  deemed  by  one  of  the  judges  to 
be  in  conflict  with  certain  decisions  of  the  supreme 
court.  Only  one  point  is  insisted  upon  by  defendant  as 
ground  for  reversal,  and  the  facts  need  only  be  briefly 
stated  :  Defendant  operates  a  railroad  from  Butler, 
south.  On  the  morning  of  the  12th  day  of  March,  1892, 
it  ran  a  mixed  train  out  of  Butler  on  said  road.  The 
train  was  composed  of  some  freight  cars  ;  a  combina- 
tion car  for  carrying  passengers,  their  baggage,  and 
the  mail ;  and  a  caboose  for  the  convenience  and  accom- 
modation of  the  trainmen.  The  last  named  was  the 
end  car  of  the  train,  and,  by  permission  of  the  com- 
pany, was  used  by  passengers  for  a  smoking  car.  It 
was  constructed  in  the  usual  manner,  with  a  cupola  in 
the  front  end.  The  brake  ran  up  into  the  cupola  on 
the  right  or  west  side,  near  which  a  seat  for  the  rear 
brakeman  was  provided.  The  cupola  on  the  left  side  was 
provided  with  two  seats, — one  for  the  conductor,  and  the 
other  for  the  use  of  the  other  brakeman  when  not  actu- 
ally engaged  in  his  duties  on  the  train.  The  car  was 
designed  for  use  in  freight  trains.  From  the  seats  in 
the  cupola  the  movements  of  the  train  could  be  observed 
by  the  conductor  and  brakeman.  The  position  of  the 
brakeman  in  charge  of  the  brakes  was  in  view  of  the 
passengers,  but  the  two  seats  on  the  opposite  side  were 
not.  The  train  on  this  morning  was  in  control  of  a 
conductor,  and  he  had  under  him  two  brakemen,  named 
Lamb  and  Little.  The  duties  of  the  latter  were  on  the 
hind  end  of  the  train,  and  his  proper  position  while  the 
train  was  moving  was  at  the  brake  in  the  cupola.     Lamb 
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is  denominated  by  the  witnesses  as  a  "swing*  brake- 
man."     His  duties,  as  defined  by  the  conductor,  were 
to  take  charg'e  of  the  train,  and  do  the  switching,  in  the 
conductor's  absence.     The  conductor  testified  :  ''When 
we  arrive  at  a  station,  the  station  ag-ent  has  a  switch 
list,  which  he  g'ives  the  conductor,  and  the  bills  which 
are  to  go,  and  gives  the  switch  list  to  the  swing  brake- 
man,  and  while  the  conductor  attends  to  the  other  part 
in  loading  freight,  and,  if  he  gets  car  out,  to  go ;  the 
swing  brakeman  does  this  with  the  assistance  of  the 
front  brakeman."     This  brakeman  had  no  duty  to  per- 
form in  the  caboose  ;  had  nothing  to  do  with  directing 
passengers  or  calling  out  stations.     On  starting  the 
train  from  Butler,  Little  took  his  proper  position  at  the 
brake  in  the  cupola,  on  the  west  side.     The  conductor 
and  Brakeman  Lamb  occupied  the  cupola  on  the  left  or 
east  side.     These  positions   were   retained   until  the 
occurrence  of  the  circumstances  in  which  plaintiff  was 
injured.     Plaintiff  and  three  other  persons  were  passen- 
gers riding  in  the  caboose.     In  order  to  fairly  present 
the   question    for    decision,   the   foregoing    facts    are 
assumed  to  be  true,  though  the  evidence  is  conflicting 
as  to  whether  Brakeman  Lamb  or  Little   was  at  the 
brake  on  the  right  side  of  the  cupola.     After  the  train 
had  run  two  or  three  miles  south,  a  single  short  blast 
of  the  whistle*  was  sounded   by  the  engineer.     This 
sig'nal  meant  that  the  train  must  be  stopped,  and  called 
for  the  assistance  of  the  brakemen.     On  hearing  this 
sig'nal,  it  became  the  duty  of  the  brakeman  to  promptly 
apply  the  brakes.     The  evidence  tends  to  prove  that,  on 
hearing  this  signal.  Little  commenced  turning  the  brake 
in   the  cupola,  which,  in  taking  up  the  slack  in  the 
chain,   made  a  rattling   ndise,  and   Brakeman   Lamb 
shouted,  in  an  excited  voice,  "  Jump  off!"  "Jump  for 
your  lives  !"  or  words  of  similiar  import,  and  himself 
came  hastily  down  from  the  cupola,  and  ran  through 
the  car  and  out  at  the  front  door.     This  exclamation 
and  action  of  Lamb  excited  the  passengers  in  the  caboose, 
and  one  of  them  called  out,  "  Let  us  get  out  of  here," 
or  words  to  that  effect,  and  ran  and  jumped  from  the 
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rear  end  of  the  car.  PlaintiflF  followed,  and  also  jump- 
ed oflF,  the  car  being*  at  the  time  in  rapid  motion,  and 
received  the  injuries  for  which  he  claims  damages  in 
this  suit.  Counsel  insist  that  Lamb,  when  making*  the 
negligent  exclamation  and  act,  was  not  acting  in  the 
line  of  his  duty,  or  within  the  scope  of  his  authority, 
and  defendant  is  not,  therefore,  answerable  for  the  dam- 
age resultingr  therefrom. 

A  number  of  errors  are  assigned  by  appellant,  but 
one  only  is  now  insisted  upon.  It  resolves  itself  into 
this  :  Is  a  railroad  company,  while  running  a  train  de- 
signed for  carrying  both  freight  and  passengers, 
answerable  for  damage  resulting  to  a  passenger  from 
jumping  from  the  train  on  account  of  the  negligent  and 
terrifying  acts  and  exclamations  of  one  of  the  brakemen, 
made  in  the  car  in  which  he  was  being  carried,  and 
from  which  he  might  reasonably  infer  that  a  wreck  of 
the  train  was  imminent,  though  such'brakeman  had  no 
express  duty  to  perform  in  or  about  such  car,  or  in  the 
direction  of  passengers.  There  can  be  no  doubt  of  the 
correctness  of  the  abstract  proposition  of  law  invoked 
by  counsel, — that  the  master  is  only  answerable  for  the 
wrongs  of  his  servant  which  are  committed  in  the  course 
of  the  service,  and  for  the  master's  benefit.  But  the 
scope  of  a  servant's  duties  may  be  implied  from  the 
nature  and  circumstances  of  the  employment,  and  the 
end  to  be  accomplished.  Defendant  was  a  carrier  of 
passengers,  and  its  duty  to  those  carried  required  great 
care  in  the  running  and  management  of  its  trains. 
Lamb  was  employed  as  a  brakeman  on  the  train.  It  is 
true,  the  expressed  duties  required  of  him  were  limited, 
and  did  not  include  that  of  directing  passengers,  or  of 
managing  the  passenger  cars.  Under  ordinary  circum- 
stances, it  may  be  agreed  that  he  had  no  implied 
authority  to  perform  such  duties.  But  he  was  employed 
to  assist  in  accomplishing  the  end  the  master  had  ifl 
view,  namely,  the  safe  carriage  of  the  passengers  atid 
freight  intrusted  to  its  care.  A  brakeman  would  cer- 
tainly have  the  implied  authority,  in  order  to  save  a 
train  and  the  passengers,  to  set  brakes,  or  perform  ^^J 
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other  duty,  though  not  in  the  ordinary  course  of  those 
expressly  assigned  to  him.  Had  a  wreck  of  the  train 
really  been  imminent,  and  passengers  could  have  been 
saved  by  timely  warning,  who  can  doubt  the  duty  and 
authority  of  any  one  employed  upon  the  train,  to  assist 
in  its  management,  to  give  the  warning  ?  This  would  be 
a  duty,  not  merely  of  humanity,  which  all  humane  per- 
sons would  perform,  but  a  duty  to  the  master,  and  in 
furtherance  of  his  business.  In  such  an  emergency,  in 
which  the  avoidance  of  the  threatened  danger  required 
prompt  action,  a  brakeman  who  discovered  the  peril 
would  surely  not  be  required  to  hunt  up  the  employee 
who  was  expressly  authorized  to  direct  passengers,  in 
order  that  the  warning  might  be  regularly  given.  If, 
in  case  of  such  an  emergency,  any  brakeman  on  the 
train  could,  in  the  name  of  the  company,  give  the  pas- 
sengers warning  of  the  danger,  they  would  have  the 
right  to  rely  and  act  upon  such  warningf.  It  could 
make  no  difference  that  no  real  danger  was  imminent, 
as  in  this  case.  If  the  brakeman  had  authority  to  give 
the  warning  in  case  of  ac:j;ual  danger,  the  passengers 
had  the  right  to  rely  and  act  upon  one,  though  there 
was  really  no  danger,  and  he  had  in  fact  no  good  reason 
for  apprehending  it.  While  the  terrifying  acts  and 
exclamations  of  Lamb  may  not  have  been  done  in  the 
ordinary  course  of  his  employment,  it  was,  in  the  cir- 
cumstances, within  the  scope  of  his  employment,  and 
plaintiff  had  the  right  to  act  upon  them  ;  and  defendant 
is  answerable  for  the  results,  unless,  in  acting,  plaintiff 
was  himself  negligent.  It  is  said  by  Shear.  &  R.  Neg. 
§  148,  "The  act  causing  the  injury  must  have  been  one 
within  the  scope  of  the  authority  which  the  servant  had 
from  the  master,  or  which  the  master  gave  the  servant 
reasonable  cause  to  believe  he  had,  or  which  the  ser- 
vants employed  in  the  same  capacity  usually  have,  or 
which  third  persons  have  a  right  to  infer  from  the 
nature  and  circumstances  of  the  employment."  This 
ruling  we  do  not  think  in  conflict  with  the  general  rule 
before  announced,  or  the  numerous  decisions  of  this 
court,  applying  it  to  particular  facts.     In  case  of  emer- 
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gfency,  in  which  the  lives  of  passeng'ers  and  the  destruc- 
tion of  property  are  threatened  and  are  imminent,  the 
nature  and  purpose  of  the  employment  of  a  brakeman 
implies  the  duty  to  give  aid  whenever  necessary,  in 
preventing"  the  threatened  disaster ;  and  in  circum- 
stances of  peril,  frig*ht,  and  panic,  passengers  have  the 
right  to  rely  on  his  directions.  The  scope  of  authority 
is  determined  from  the  general  nature  of  the  employ- 
ment, and  the  emergency  calling  for  its  exercise,  as 
shown  by  the  evidence  in  the  particular  case.  We 
know  of  no  contrary  ruling  of  this  court  under  the 
same  or  similar  circumstances.  The  judgment  of  the 
court  of  appeals  is  aflSrmed.     All  concur. 


NOTE. 

Carriers  of  Passengers — Liability  for  Injuries  Received  by  Passen- 
ger through  Fright. — A  passenger  is  never  required  to  understand 
and  heed  any  signal  given  by  the  whistle  of  the  locomotive  engine  : 
and  where  a  passenger  on  a  train  which  was  stopped  by  a  snow 
bank  saw  the  light  of  an  approaching  engine,  which  he  and  other 
passengers  supposed  was  on  the  same  track  with  them,  and  at  the 
same  time  the  engine  of  the  train  he  was  on  gave  certain  sharp, 
keen  whistles,  which  they  took  for  signals  of  alarm,  and  he  there- 
upon jumped  from  the  train,  and  was  caught  in  a  snow-plough 
attached  to  the  approaching  engine,  which  was  on  another  track, 
heldf  that,  the  whistle  not  being  for  passengers,  the  sounding  was 
not  negligence,  and  the  company  was  not  liable.  Chicago,  etc.,  R. 
Co.  V.  Felton,  33  Am.  &  Eng.  R.  Cas.  533. 

A  railway  company  is  not  liable  to  a  person,  whether  passenger 
or  trespasser,  who  in  a  state  of  panic  or  fear  jumps  out  of  a  train  in 
motion,  and  is  injured  thereby ;  in  the  absence  of  proof  that  such 
panic  or  feaf  was  caused  or  inspired  by  word  or  act  of  an  agent  or 
employee  of  the  company.  .Reary  v.  Louisville,  etc.,  R.  Co.,  34  Am. 
&  Eng.  R.  Cas.  277.  See,  also,  3  Am.  &  Eng.  R.  Cas.  364,  no/e  / 
Pittsburgh,  etc.,  R.  Co.  v,  Rohrman,  (Pa.),  12  Am.  &  Eng.  R.  Cas. 
176  and  note ;  16  Am.  &  Eng.  R.  Cas.  351,  note  ;  Woolery  v.  LfOuis- 
ville,  etc.,  R.  Co.,  27  Am.  &  Eng.  R.  Cas.  210  and  note. 
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City  of  Cape  May 

V. 

Cape  May,  D.  B.  &  S.  P.  R.  Co. 

{Courl  of  Errors  and  Appeals  of  New  Jersey  ^  July  /,  iSgj,) 

Street  Railways— Removal  of  Tracks  by  City.* — The  city  council  of 
Cape  May  by  an  ordinance  granted  permission  to  a  railway  company 
to  lay  its  tracks  on  certain  streets  (naming-  them),  and  also 
to  construct  all  necessary  switches  and  turnouts.  Held,  that  turn- 
outs built  in  pursuance  of  such  authority,  unless  it  clearly  appears 
that  the  authority  has  been  exceeded,  are  not  such  an  obstruction  of 
the  streets  as  to  warrant  their  summary  and  forcible  removal  by 
police  intervention  without  notice  or  a  hearing. 

Same — Notice. — Notice,  either  actual  or  constructive,  should  be 
given  to  all  who  are  interested,  before  the  adoption  of  an  ordinance 
which  affects  and  practically  adjudicates  property  rights.  An 
unreasonable  ordinance  will  not  be  sustained. 

Same — Validity  of  Resolution. — A  resolution  by  a  city  council  de- 
claring the  turnout  of  a  street  railway  to  be  an  unlawful  obstruction, 
and  directing  the  street  committee  to  employ  counsel  and  take  legal 
measures  to  remove  it,  is  not  objectionable. 

(Syllabus  by  the  Court.) 

Grror  •to  supreme  court.  Judgfinent  setting*  aside 
the  ordinance  affirmed^  but  reversed  as  to  resolution. 

David  J.  Pancoast^  for  plaintiff  in  error. 
Edward  A.  Armstron^^  for  defendant  in  error. 

Nixon,  J.     This  writ  of  error  brings  here  for  review 
the  judgment  of  the  supreme  court  setting  aside  both 
a  resolution  and  an  ordinance  passed  by  the  council  of 
the  city  of  Cape  May.     The  resolution  was         ctieguM 
adopted  June   4,   1895,  and  is  as  follows  : 
"Whereas,  the  Cape  May,  Delaware  Bay  and  Sewell's 
Point  Railroad  Company,   without  the  sanction  or  au- 
thorit}'^  of  the  city  council,  on  the  twenty-eighth  day  of  . 
May  last,  made  an  extension  of  its  road  by  laying  an  • 
additional  track  on  Beach  avenue,  from  the  Sea  Breeze 

*See  note  at  end  of  case. 
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Hotel  westward  to  the  end  of  Beach  Avenue  drive,  a 
distance  of  about  fifteen  hundred  feet,  the  effect  of 
which  is  injurious  to  the  said  Beach  avenue  and  the 
rig-ht  of  the  traveling*  public  therein  :  Now,  therefore, 
be  it  resolved,  that  the  said  railroad  company  be  notified 
and  requested  to  remove  the  said  extension  at  once, 
and  if  they  shall  refuse  to  comply  with  such  notice  and 
request  that  said  committee  shall  be  empowered  and 
directed  to  employ  counsel  and  take  legal  measures  in 
behalf  of  the  city  to  enforce  the  same."  The  ordinance 
was  introduced  June  3,  and  adopted  June  13,  1895,  and 
is  as  follows : 

'*An  ordinance  relating  to  the  railroad  encroachments 
and  obstructions  in  Beach  avenue. 

''Section  1.  Be  it  ordained  and  enacted  by  the  inhab- 
itants of  the  city  of  Cape  May,  in  city  council  assembled, 
and  it  is  hereby  enacted  by  the  authority  of  the  same, 
that  the  extension  to  their  street  railroad  which  the 
Cape  May,  Delaware  Bay  and  Sewell's  Point  Railroad 
Company  made  on  the  twenty-eighth  day  of  May,  1895, 
on  Beach  avenue,  from  the  Sea  Breeze  Hotel  westward 
to  the  end  of  Beach  Avenue  drive,  without  the  sanction 
or  authority  of  city  council,  is  an  unlawful  obstruction 
and  incumbrance  in  and  upon  the  said  avenue  ;  and  the 
street  committee  is  hereby  authorized  and  directed  to 
remove  the  same,  and  the  mayor  of  the  city  is  hereby 
requested  to  aid  and  assist  the  said  committee  in  the 
enforcement  of  this  ordinance  according  to  the  duty 
imposed  upon  him  by  the  city  charter. 

"Sec.  2.  And  be  it  ordained  and  enacted  by  the 
authority  aforesaid,  that  this  ordinance  shall  take  effect 
immediately." 

The  principal  question  raised  by  the  writ  relates  to 
the  validity  of  this  ordinance,  and  it  is  important  to 
first  note  the  relation  of  the  parties  to  the  controversy. 

The  defendant  in  error  is  a  railway  corpora- 
jtmt  *^»"«xy«-    tion  formed  by  the  merger  and  consolidation, 
by  cHy'.  *    ^  '  Under  the  laws  of  this  state,  of  three  com- 
panies, and  has  been  for  several  years  past 
operating"  a  street  railway  in  and  through  the  city  ^^ 


Am.  &  Eng.  STREET  RAILWAYS.  587 

R.  Cas. 

City  of  Cape  May  v.  Cape  May,  &c.,  R.  Co. 

Cape  May  to  adjacent  points  ;  and  a  map  of  this  con- 
solidated road  is  on  file  in  the  office  of  the  secretary  of 
state,  showing"  the  true  location  of  the  same  as  required 
by  law.     The  validity  of  this  consolidation  and   the 
right  of  the  new  corporation  to  exercise  all  the  privi- 
leges and  franchises  possessed  by  the  constituent  roads 
out  of  which  it  was  formed  by  the  merger,  are  not 
challenged  in  these  proceedings.     The  city  council  of 
Cape  May,  the  plaintiff  in  error,  by  an  ordinance  dated 
June   29,    1892,   granted  to  the  Cape  May  &  Schel- 
lenger's  Landing  Railroad  Company,  one  of  the  three 
companies   merged    into  and   now   forming  the  Cape 
May,  Delaware  Bay  &  Sewell's  Point  Railroad  Com- 
pany,   "  permission   to   lay,    construct,    maintain,  and 
operate  a  railroad,    with  the  necessary  switches  and 
turnouts,   upon  and  adjoining  the   board    walk   from 
Madison  avenue,   in  the  city  of  Cape  May,  to  Wood 
street,  in  said  city,  and  from  Wood  street,  crossing  the 
said  board  walk  to  the  southerly  side  of  Beach  avenue, 
and  thence  extending  inside  and  adjoining  the  board 
walk  along  the  same  to  Broadway,  and  thence  to  the 
northwardly  side  of  Beach  avenue  and  extending  to  the 
boundary  line  of  the  city  of  Cape  May."     Other  pro- 
visions follow,  providing,  among  other  things,  that  the 
propelling  power  for  its  cars  shall  be  electric  motors, 
and  also  that  the  company  shall  file  its  acceptance   of 
the  ordinance  with  the  city  recorder,  which  was  done. 
It  will  be  perceived  that  the  ordinance  gives  permission 
to  conduct  and  operate  the  railroad,  with  the  necessary 
sw^itches  and  turnouts,  and  also  that  the  route  includes 
Beach  avenue,  from  which  that  part  of  the  defendant's 
road  described  in  the  resolution  and  ordinance  was  to 
be  removed.     After  the  passage  of  this  ordinance  the 
company  laid  its  tracks  and   two  turnouts   on    Beach 
avenue,   and   the  road   had  been  operated  with  these 
sidings  for  over  tw^o  years  without  objection,  when,  in 
May,  1895,  the  two  were  connected  by  the  addition  of 
about  470  feet,  and  thus  converted  into  one  turnout  of 
about  1,500  feet  in  length.     This  act  on  the  part  of  the 
company  gave  occasion  for  the  passage  of  the  ordinance 
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in  question,  and  also  the  resolution.  The  purport  of 
the  ordinance  is  to  adjudge  this  turnout,  or  ''exten- 
sion," as  it  is  termed  in  the  ordinance,  an  unlawful 
obstruction,  amounting  to  a  nuisance,  and  to  direct  its 
removal  as  such.  This  is  the  status,  as  claimed  by 
counsel  for  the  plaintiff  in  error,  who,  in  his  brief, 
says,  "  On  the  4th  of  June  city  council  passed  a  resolu- 
tion directing"  the  street  committee  to  take  legal  meas- 
ures for  the  removal  of  said  extension,  and  on  the  13th 
of  the  same  month  passed  an  ordinance  declaring  the 
said  extension  to  be  a  nuisance,  and  ordering  its  re- 
moval." 

The  general  proposition  that  the  municipal  authori- 
ties of  a  city  may,  in  certain  cases,  remove  in  a  sum- 
mary manner  obstructions  from  its  streets,  will  not  be 
controverted  by  any  one.  Power  to  do  this  is  given  to 
the  council  of  Cape  May,  Laws  1875,  p.  206,  §  19. 
But  such  action  without  notice  or  hearing  should  be 
exercised  only  in  cases  of  nuisances /^r  se^  and  which 
are  unquestioned  and  obvious,  such  as  obstructions  on 
a  street  which  impede  travel,  or  endanger  the  safety  of 
persons  using  it.  A  street  railway  is  not  such  an 
unlawful  obstruction  as  can  be  summarily  and  forcibly 
removed  by  police  intervention,  when  its  construction 
has  been  authorized  by  the  city  council,  and  it  does  not 
clearly  appear  that  the  authority  has  been  exceeded. 
In  such  a  case  some  less  summary  remedy  should  be 
sought,  if  any  grievance  exists.  The  ordinance  passed 
by  the  city  council  in  1892  empowered  the  company  to 
construct  all  necessary  turnouts.  It  is  in  evidence  and 
uncontradicted  that  the  business  of  the  company  made 
this  lengthened  turnout  necessary  in  order  that  its  cars 
might  be  properly  operated  at  this  point.  Two  turn- 
outs had  been  in  use  at  this  place  since  1893  without 
protest  from  any  one,  and  the  act  complained  of  merely 
connected  the  two  by  an  addition  of  470  feet ;  making 
one  siding  of  about  1,500  feet,  instead  of  1,000  feet  in 
the  two  old  ones.  It  does  not  appear  how  this  turnout, 
only  about  one-third  longer  than  the  two  previously 
used,  could  have  so  interfered  with  the  public  ^fety  or 
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convenience  as  to  require  its  immediate  and  forcible 
removal  without  notice  or  a  hearing*  piven  to  the  com- 
pany. In  Wood,  Nuis.  (3d  Ed.)  977,  it  is  said,  **The 
fact  thlt  a  particular  thing"  is  declared  a  nuisance  by  an 
ordinance  does  not  make  that  use  of  property  a 
nuisance  unless  it  is  in  fact  so,  and  comes  within  the 
common-law  or  statutory  idea  of  a  nuisance."  Further- 
more, the  adoption  of  this  ordinance  by  the  city  council 
was  at  once  both  an  adjudication  of  the  rights  and  a 
condemnation  of  the  property  of  the  defend-  gtae-i.tiee 
ant  company  without  an  opportunity  to  be 
heard  ;  for  it  is  not  claimed  that  any  previous  notice, 
either  actual  or  constructive,  was  given  to  the  company 
of  the  action  of  the  council.  It  being-  an  ordinance 
which  affected  property  rights,  the  defendant  in  error 
was  entitled  to  notice  before  its  passage. 

This  ordinance  cannot  be  sustained,  on  still  another 
ground.  It  is  unreasonable.  It  will  be  perceived  that 
it  directs  the  removal  of  the  extension  to  the  street 
railroad  made  on  the  28th  of  May,  1895,  from  the  Sea 
Breeze  Hotel  westward  to  the  end  of  Beach  Avenue 
drive.  This  distance  includes  the  whole  of  the  turn- 
out, both  the  old  part  and  the  new.  That  this  was  the 
purpose  of  the  council  is  made  clear  by  the  resolution 
introduced  concurrently  with  the  ordinance,  in  which 
the  extension  is  described  in  the  same  manner,  and  the 
words,  *'a  distance  of  about  fifteen  hundred  feet,"  are 
added.  It  thus  contemplated  the  forcible  removal,  as 
an  unlawful  obstruction  of  the  street,  of  the  whole 
1,500  feet,  the  entire  turnout  of  the  defendant  company 
on  Beach  avenue,  two-thirds  of  which  had  been  used 
for  more  than  two  years  without  protest  from  the 
city  council,  or  any  private  citizen  or  property  owner, 
and  which  was  laid  under  authority  from  the  city  to 
construct  **all  necessary  switches  and  turnouts."  In 
47  N.  J.  Law,  288,  in  Pennsylvania  R.  Co.  v.  Jersey 
City,  the  late  Chief  Justice  Beasi^ey  said  :  "The 
third  and  last  ground  was  that  the  ordinance  in  ques- 
tion is  unreasonable,  and  the  stress  of  the  argument 
was  properly  laid  on  this  point.     If  this  by-law   be 
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subject  to  this  imputation,  there  can  be  no  doubt  that 
it  would  be  the  duty  of  this  court  to  pronounce  it  a 
nullity."  We  think  this  ordinance  is  subject  to  that 
imputation. 

We  do  not,  however,  concur  with  the  judgement  of 
the  supreme  court  in  setting-  aside  the  resolution.     It 

only  provides  that  the  street  committee  shall 
SReMittiSl"'      notify  and  request  the  railroad  company  to 

at  once  remove  the  extension  of  its  track  on 
Beach  avenue  from  the  Sea  Breeze  Hotel  to  the  end  of 
Beach  Avenue  drive,  a  distance  of  about  1,500  feet,  and 
instructs  them,  in  case  of  refusal  to  comply  with  such 
notice,  to  employ  counsel  and  take  legal  measures  to 
enforce  its  removal.  We  think  it  was  clearly  within 
the  power  of  council  to  pass  such  a  resolution.  It  did 
not  of  itself  affect  any  property  right  of  the  railroad 
company,  and,  therefore,  no  notice  was  required  to  be 
given  before  passing  it.  By  its  terms  it  was  only  a 
notice  and  request.  No  summary  or  arbitrary  action 
was  advised  or  suggested,  but  rather  the  contrary  ; 
for  the  committee  is  directed  to  employ  counsel  and  to 
take  legal  measures  to  accomplish  the  object  proposed. 
It  is  always  lawful  to  employ  counsel  and  take  legal 
measures  to  remedy  a  real  or  supposed  grievance, 
whether  public  or  private,  and  we  think  the  instruc- 
tions to  the  committee  were  unobjectionable.  Our 
conclusion  is  that  the  judgment  of  the  supreme  court 
setting  aside  the  ordinance  should  be  affirmed,  but, 
with  respect  to  the  resolution,  it  should  be  reversed. 


NOTE. 

Power  of  City  to  Remove  Tracks  of  Street  Railway. — Affirming 
State  V,  City  of  Cape  May,  (N.  J.),  3  Am.  &  Kng.  R.  Cas.,  N.  S., 
952. 

A  street-railway  company  laid  its  tracks  with  *•  T  "  rails  at  a  time 
when  there  was  no  city  ordinance  prohibiting-  it,  and  no  objection 
was  made  by  the  city  authorities.  An  ordinance  was  afterward 
adopted  requiring  street-railway  companies  to  conform  to  surveys 
and  gradients  established  by  law,  and  to  submit  all  plans,  courses, 
and  styles  of  rails,  and  the  manner  of  laying  the  same,  either  as  to 
repairs,  extension,  or  construction  for  the  approval  of  the  highway 
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department.  Part  of  the  company's  railroad  was  taken  up,  without 
notice  to  it,  by  a  city  contractor  for  the  purpose  of  making  a  change 
in  the  grade  of  the  street.  The  city  refused  to  relay  the  track,  and 
served  a  notice  on  the  company  not  to  relay  it  with  **  T  *'  rails.  The 
company,  however,  relaid  the  **T  '*  rails,  and  the  city,  through  its 
officers  and  agents,  proceeded  to  tear  them  up.  It  was  held  that  an 
injunction  would  issue  against  the  action  of  the  city.  Appeal  of 
Ea«ton,  etc.,  R.  Co.,  (Pa.),  43  Am.  &  Eng.  R.  Cas.  253.' 

Although  a  street-railway  track  constructed  without  authority 
may  be  technically  a  nuisance,  yet  where  there  is  no  general  law  of 
the  city  declaring  such  railway  a  nuisance  and  authorizing  its 
abatement,  the  city  is  not  authorized,  under  a  charter  provision 
empowering  it  **  to  cause  any  nuisance  to  be  abated,**  to  tear  up 
such  tracks.  Spokane  St.  R.  Co.  v,  Spokane  Falls,  6  Wash.  521,  33 
Pac.  Rep.  1072. 

When,  under  an  ordinance  arbitrarily  annulling  the  license  grant- 
ed by  a  city,  under  its  charter  powers,  to  a  street-railway  company 
to  construct  a  branch  road,  the  cit3'  attempts  by  force  to  prevent  the 
completion  of  such  road,  then  in  process  of  construction,  injunction 
will  issue  restraining  the  city  from  such  interference.  Asheville, 
etc.,  Ry.  Co.  v.  City  of  Asheville,  109  N.  Car.  688. 


Nebraska  Meal  Mills 

V. 

St.  Louis  S.  W.  Ry.  Co. 

{Supreme  Court  of  Arkansas,  June  5,  1897,) 

Carriers  of  Goods — Delivery  to  Consignee — Non-Production  of 
Bill  of  Lading — Liability  of  Carrier.* — The  bill  of  lading  under 
which  goods  were  forwarded  by  a  railway  company  stipulated  that 
they  were  to  be  transported  to  their  destination,  and  there  delivered 
to  the  consignee.  The  consignor,  without  notice  to  the  company, 
drew  a  sight  draft  on  the  consignee  for  the  price  of  the  meal,  and 
attached  it  to  the  bill  of  lading,  forwarding  them  to  a  third  party 
for  collection.  The  company  had  no  notice  of  any  intention  on  the 
part  of  the  consignor  to  retain  ownership  and  control  of  the  ship- 
ment, and  delivered  it  to  the  consignee  without  requiring  production 
of  the  bill.  Held  J  that  the  company  was  justified  in  presuming 
that  the  consignee  was  the  owner,  and  was  discharged  by  a  delivery 
to  him  at  the  destination  specified  in  the  bill  of  lading. 

S^me — Statutory  Provisions. — A  state  statute  provided  that  bills 
of  lading  given  for  goods,  etc.,  should  be  negotiable  by  written  en- 
dorsement, and  that  the  transferee  should  be  deemed  the  owner  of 
such  goods,  etc.,  so  far  as  to  give  validity  to  any  pledge,  lien  or 
transfer  given  or  made  on  the  faith  thereof,  and  that  no  property 
should  be  delivered  except  up>on  the  surrender  and  cancellation  of 
such  bill.    Held,  that  such  statute  does  not  render  liable  a  railway 

*Sec  notes  at  end  of  case. 
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company  which  has  delivered  g^^xx^s  to  a  consigfnee  without  his  pro- 
ducing the  bill  of  lading-,  where  there  has  been  no  transfer  of  such 
bill. 

Appeal  from  Jefferson  county  circuit  court.  A/- 
firmed. 

The  appellant  corporation  delivered  to  the  Missouri 
Pacific  Railway  Company  a  car  load  of  meal  for  ship- 
^    ., ,  ^  ment  to  E.  D.  Russell,  at  Altheimer,  Ark. 

The  railway  company  thereupon  gave  to 
said  consig"nor  a  bill  of  lading-,  in  which  it  was  stipu- 
lated that  said  meal  was  to  be  transported  from  Stella, 
Neb.,  to  Altheimer,  Ark.,  and  there  delivered  to  the 
consignee,  E.  D.  Russell.  The  appellant  then,  with- 
out notice  to  the  railway  company,  drew  a  sight  draft 
on  said  Russell  for  S182.30,  the  price  of  the  meal,  and 
attached  it  to  the  bill  of  lading,  and  had  the  same  for- 
warded to  a  bank  at  Pine  Bluff,  Ark.,  for  collection. 
The  bank  presented  the  draft  for  payment,  but  Russell 
was  insolvent,  and  failed  to  pay.  The  St.  Louis  South- 
western Railway  Company,  which  had  received  the 
meal  as  connecting  carrier,  having  no  notice  that  a  draft 
had  been  drawn  on  Russell  and  sent  for  collection,  or 
that  Russell  was  insolvent,  or  that  the  consignor  de- 
sired to  retain  control  of  the  meal  until  the  draft  was 
paid,  delivered  the  meal  to  him  without  requiring"  the 
production  of  the  bill  of  lading.  The  appellant  broug-ht 
this  suit  against  the  railway  company  to  recover  dam- 
ages, alleging  that  the  delivery  under  such  circum- 
stances was  wrongful  and  resulted  to  its  injury.  The 
finding  and  judgment  were  in  favor  of  the  defendant. 

Bridg-es  &  Wooldridg-e^  for  appellant, 
y.  M.  &  y.  G.  Taylor^  for  appellee. 

RiDDiCK,   J.  (after  stating  the  facts).     The  bill  of 
lading  under  which  the  meal  was  forwarded  by  defend- 
ant railway  company  stipulated  that  it  was 
carriem  jf  (B6od«- to  be  transported  to  Altheimer,  Ark.,  and 
'  iifnee-Hon-Pro-    there  delivered  to  the  consignee,  E.  D.  Kus- 
uiiiV/      *     sell.    It  is  admitted  that  the  railway  company 

performed  their  contract  in  strict  accordance 
with  its  terms.  But  it  is  said  that  the  consignee,  Russell, 
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had  not  paid  for  the  meal ;  that  the  consigfnof  had  drawn 
upon  him  for  the  price  of  the  meal,  and  had  forwarded 
the  draft,  with  the  bill  of  lading*  attached  thereto,  to  a 
bank  for  collection,  thus  showing  an  intention  that 
Russell  should  not  have  the  meal  without  first  paying 
for  it.  The  answer  to  this  argument  is  that,  if  it  be 
true  that  the  consignor  did  not  intend  that  the  meal 
should  be  delivered  until  the  payment  of  the  purchase 
price,  yet  it  is  also  true  that  the  railway  company  had 
no  notice  of  such  intention.  The  meal  was  billed 
••straight"  to  the  consignee,  and,  as  the  railway  com- 
pany had  no  notice  of  the  intention  of  the  consignor  to 
retain  the  ownership  and  control  of  the  property,  it  was 
justified  in  presuming  that  the  consignee  was  the  owner 
thereof,  and  was  discharged  by  a  delivery  to  him  at  the 
place  specified  in  the  bill  of  lading.  Sweet  v.  Barney, 
23  N.  Y.  235  ;  O'Dougherty  v.  Railroad  Co.,  1  Thomp. 
&  C.  477 ;  Lawrence  v.  Minturn,  17  How.  100 ;  Mc- 
Ewen  V.  Railroad  Co.,  33  Ind.  368;  Hutch.  Carr.  § 
130;  Elliott,  R.  R.  §  1426. 

It  is  argued  for  appellant  that  the  railway  carrier  had 
no  right  to  deliver  to  the  consignee  except  upon  a  pro- 
duction of  the  bill  of  lading.  To  this  argument  we 
reply  that  the  carrier  must  deliver  in  accordance  with 
the  bill  of  lading,  and  if  it  delivers  without  requiring  the 
production  of  the  bill  of  lading  it  assumes  the  conse- 
quence of  a  wrong  delivery.  But  in  this  case  the  de- 
livery was  made  strictly  in  accordance  with  the  require- 
ment of  the  bill  of  lading  which  evidenced  the  contract 
made  with  plaintiff,  and  he  therefore  has  no  right  to 
complain.  Counsel  for  appellant  have  cited  Furman  v. 
Railroad  Co.,  106  N.  Y.  579,  13  N.  E.  587,  and  Trans- 
portation Co.  V.  Merriam,  111  Ind.  6,  11  N.  E.  954,  as 
sustaining  the  contention  that,  under  the  circumstances 
here,  the  railway  company  was  guilty  of  negligence  in 
making  the  delivery  without  requiring  a  production  of 
the  bill  of  lading.  But  a  broad  distinction  between 
those  cases  and  the  one  at  bar  is  that  in  neither  of  those 
cases  were  the  goods  billed  "straight,"  and  in  neither 
of  them  were  the  goods  delivered  to  the  person  to  whom 

7  (N.  s.)  A.  &  E.  R.  Cas.— 38 
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the  bill  of  lading"  stipulated  the  delivery  should  be 
made.  In  the  case  of  Furman  v.  Railroad  Co.,  supra^ 
the  goods  were  delivered  to  Lucca  Bros.,  who  the  court 
held  were  not  the  consignees.  In  the  second  case  cited 
(Transportation  Co.  v,  Merriam)the  goods  were  shipped 
from  Boston  consigned  to  G.  &  C.  Merriam,  Louisville, 
Ky.  After  they  arrived  at  Louisville  they  were 
delivered  by  the  carrier  to  Turner,  without  requiring* 
the  production  of  the  bill  of  lading.  The  company 
was  held  liable  because  it  delivered  the  goods  to  the 
wrong  person.  In  both  of  these  cases  it  was  said  that 
the  carrier  was  guilty  of  negligence  in  not  requiring 
the  production  of  the  bill  of  lading  before  delivery  of 
the  goods,  for  the  reason  that  such  bill  would  have  shown 
that  the  person  to  whom  delivery  was  made  was  not  the 
consignee.  In  each  of  those  cases  the  carrier  failed  to 
deliver  the  goods  in  accordance  with  the  terms  of  the 
bill  of  lading.  The  delivery  was  made  to  a  person  not 
named  as  consignee  in  the  bill  of  lading,  and  the  car- 
rier was  held  liable  for  a  wrong  delivery.  But  those 
cases  can  be  no  authority  for  holding  a  carrier  liable 
for  a  delivery  made  to  the  person  named  as  consignee 
in  the  bill  of  lading  and  in  exact  accordance  with  its 
terms.     It  is  further  said  that,  apart  from  the  common 

law,  the  railway  company  is  liable  under 
RrTiilm.*'***^    the  provisions  of  our  statute.     Sand.  &  H. 

Dig-  §§  509,  510.  These  sections  provide 
that  warehouse  receipts  and  bills  of  lading  given  for 
goods,  wares,  merchandise,  cotton,  grain,  and  other 
commodity,  shall  be  negotiable  by  written  indorsement, 
and  that  '*any  and  all  persons  to  whom  the  same  may 
be  transferred  shall  be  deemed  and  held  to  be  the 
owner  of  such  goods,  wares,  merchandise,  cotton, 
grain,  flour  or  other  produce  or  commodity  so  far  as  to 
give  validity  to  any  pledge,  lien  or  transfer  given, 
made  or  created  thereby  or  on  the  faith  thereof,  and  no 
property  *  *  *  specified  in  such  bills  of  lading  or 
receipts,  shall  be  delivered  except  on  surrender  and 
cancellation  of  such  receipts  and  bills  of  lading  :  pro- 
vided, that  all  such  receipts  and  bills  of  lading  which 


Am.  &  Eng.    CARRIERS  OF  GOODS — DELIVERY.  595 

R.  Cas. 

Nebraska  Meal  Mills  v,  St.  Louis  S,  W.  Ry.  Co. 

shall  have  the  words,  *Not  negotiable/  plainly  written 
or  stamped  on  the  face  thereof,  shall  be  exempt  from 
the  provisions  of  this  act."  But  we  are  of  the  opinion 
that  this  act  does  not  afffect  the  rig-ht  of  the  carrier  to 
deliver  except  in  those  cases  where  the  bill  of  lading- 
has  been  transferred.  Bills  of  lading-  are  frequently 
transferred  as  security  for  loans  and  advances,  and  the 
purpose  of  this  statute  was  to  protect  those  who  make 
advances  upon  the  faith  of  such  transfers.  The  case 
of  Colgate  V.  Pennsylvania  Co.,  102  N.  Y.  120,  6  N. 
E.  114,  cited  by  counsel  for  appellant,  arose  under  a 
statute  similar  to  our  statute.  But  in  that  case  the  bill 
of  lading"  had  been  transferred  by  the  consignee  named 
therein,  and,  as  it  was  issued  without  the  words,  "Not 
negotiable,"  upon  it,  the  court  said  that  the  carrier 
was  bound  to  know  that  it  "may  have  passed  into  other 
hands  and  become  the  property  of  other  than  the  con- 
sig'nee."  The  carrier  was  held  liable  because  by  an 
assignment  of  the  bill  of  lading  the  title  of  the  property 
had  been  transferred  from  the  consignee  to  the  plaintiff 
in  that  case.  The  case  thus  came  squarely  within  the 
scope  of  the  statute,  which,  to  protect  purchasers  and 
others  advancing  money  upon  bills  of  lading,  required 
the  carrier  to  deliver  only  upon  surrender  of  such  bills 
of  lading.  But  in  this  case  the  bill  of  lading  was  not 
transferred,  the  rights  of  no  third  party  are  involved, 
and  neither  the  statute  nor  the  decision  just  referred  to 
has  any  bearing  upon  the  question  to  be  determined  : 
and  so,  without  discussing  them,  we  may  say,  of  the 
other  cases  cited  by  counsel  for  appellant,  they  do  not, 
in  our  opinion,  sustain  the  contention  that  the  railway 
company  is  liable  under  the  facts  of  this  case. 

If,  as  counsel  for  appellant  contends,  the  bill  of  lad- 
ing represented  the  meal,  and  the  ownership  of  the 
meal  was  in  appellant  so  long  as  it  held  the  bill  of 
lading,  still,  as  such  owner,  it  unconditionally  directed 
the  carrier  to  deliver  the  meal  to  Russell.  It  would 
seem  unreasonable  to  believe  that  the  legislature  in- 
tended to  impose  a  liability  upon  the  carrier  in  favor  of 
the  consignor  for  obeying  and  carrying  out  the  direc- 
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tions  of  such  consignor  in  regard  to  the  delivery  of  the 
consigned  property,  for  such  intention  would  be  con- 
trary to  common  principles  of  reason  and  justice.  To 
justify  the  court  in  arriving  at. such  a  conclusion,  the 
language  of  the  act  to  that  effect  should  be  so  plain  and 
direct  that  it  would  not  be  reasonable  to  give  it  a  differ- 
ent meaning.  The  language  of  this  act  does  not,  in  our 
opinion,  justify  any  such  conclusion.  On  the  contrary, 
the  purpose  of  it,  as  before  stated,  was  to  protect  per- 
sons not  parties  to  the  bill  of  lading  originally,  but 
who  for  a  valuable  consideration  acquired  an  interest 
in  the  property  represented  by  it  through  transfer  of 
the  bill  of  lading  to  them.  There  was  certainly  no 
occasion  for  an  act  of  this  kind  to  protect  the  rights  of 
the  consignor,  for  he  is  a  party  to  the  contract  of  ship- 
ment, and  can  protect  himself  by  stipulations  therein. 
In  this  case  the  appellant  could  have  protected  itself 
against  the  failure  of  the  consignee  to  pay  for  the  meal 
by  making  the  consignment  to  its  own  order,  or,  after 
the  meal  had  been  consigned  to  Russell,  it  might,  upon 
discovery  of  his  insolvency,  have  effected  the  same 
purpose  by  stoppage  i7t  trajisitu^  and  notice  to  the  rail- 
way company  not  to  deliver  until  payment  of  the  draft 
to  which  the  bill  of  lading  had  been  attached.  But  the 
appellant  failed  to  do  this,  and  the  railway  company  in 
good  faith  delivered  the  meal  in  accordance  with  its 
contract  and  the  directions  of  appellant,  as  shown  by 
the  bill  of  lading.  Under  such  circumstances,  it  seems 
to  us,  notwithstanding  the  able  argument  of  counsel 
for  appellant,  that  this  claim  for  damages  has  neither 
the  letter  of  the  law  nor  any  principle  of  justice  to 
sustain  it.     Judgment  affirmed. 

Battle,  J.,  dissents. 

NOTES. 

Delivery  of  Goods  without  Requiring  Presentation  of  Bill  of  Lad- 
ing.— A  railroad  company  can  excuse  a  delivery  of  g-oods  to  a  con- 
signee without  production  of  the  bill  of  lading*  where  they  were  bill- 
ed to  the  consignee,  and  not  to  the  consignor's  order,  by  showing  a 
custom  to  deliver  goods  so  billed  without  the  production  of  the  bill 
of  lading,  where  the  carrier  is  satisfied  with  the  identity  of  the  con- 
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signee,  relying  upon  the  waybills ;  and  in  such  case  the  delivery 
will  be  good  as  against  parties  who  had  made  advances  to  the  con- 
signee and  held  the  bill  of  lading  as  security.  Forbes  v.  Boston, 
etc.,  R.  Co.,  9  Am.  &  Eng.  R.  Cas.  76  and  80,  133  Mass.  154. 

The  delivery  of  goods  by  a  common  carrier  to  the  consignee 
thereof  is  made  at  the  peril  of  the  carrier,  unless,  when  made,  the 
consignee  surrenders  the  bill  of  lading,  either  made  or  endorsed  to 
himself.  Union  Pac.  R.  Co.  v.  Johnston,  (Neb.),  2  Am.  &  Eng.  R. 
Cas.,  N.  S.,  601 ;  Gates  v.  Railroad  Co.,  42  Neb.  379. 

A  carrier  who  makes  delivery  of  goods  for  which  a  bill  of  lading 
is  outstanding  is  liable  to  a  subsequent  innocent  purchaser  of  the 
bill  when  it  fails  to  require  a  surrender  of  the  bill  at  the  time  of 
making  delivery  ;  a  delivery  to  the  consignee  in  accordance  with 
the  shipper's  express  direction  will  be  no  defense  unless  such  deliv- 
ery took  place  prior  to  the  transfer  of  the  bill  of  lading  by  the 
shipper. 

In  Ratzer  v.  Burlington,  etc.,  R.  Co.,  (Minn.  1896),  66  N.  W.  Rep. 
968,  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  55,  a  shipper  forwarded  goods  by 
a  railroad  company,  consigned  to  himself.  This  company  delivered 
the  goods  to  a  connecting  line  which,  at  the  shipper's  request,  deliv- 
ered the  goods  to  him  at  an  intermediate  point,  but  failed  to  require 
a  surrender  of  the  bill  of  lading.  The  shipper  negotiated  the  bill  to 
an  innocent  purchaser  who  bought  before  the  time  at  which  the 
goods  were  due  to  arrive  at  their  destination.  The  court  held  that 
the  connecting  line  was  liable  to  the  innocent  holder  in  the  amount 
paid  by  him  to  the  shipper.  See  also  Peoria  First  Nat.  Bank  v. 
Northern  R.  Co.,  58  N.  H.  203;  Houston,  etc.,  R.  Co.  v,  Adams,  49 
Tex.  748,  30  Am.  Rep.  116. 

But  it  seems  that  the  carrier  is  not  liable  in  such  a  case  where  the 
transfer  of  the  bill  of  lading  takes  place  after  the  delivery  to  the 
consignee.  The  innocent  purchaser  takes  only  such  title  and  rights 
as  his  transferror  had  and  the  latter's  right  being  extinguished  by  a 
delivery  in  accordance  with  his  direction,  his  transferee  takes  noth- 
ing.    Alabama  Nat.  Bank  v.  Mobile,  etc.,  R.  Co.,  42  Mo.  App.  284. 

The  rule  that  the  carrier  is  liable  to  an  innocent  purchaser  was 
applied  in  an  extreme  case  in  Walters  v.  Western,  etc.,  R.  Co.,  56 
Fed.  Rep.  369,  61  Am.  &  Eng.  R.  Cas.  162,  note.  It  appeared  that  a 
firm  doing  business  at  A.  had  extensive  interests  in  a  country  dis- 
trict and  secured  the  establishment  there  of  a  small  station,  called 
M.,  for  the  more  easy  shipment  of  their  lumber.  A  member  of  the 
firm  at  M.  was  made  station  agent  there  and  all  the  business  of  the 
company  was  done  in  the  firm's  office,  the  business  being  very  lim- 
ited. Goods  were  constantly  shipped  from  the  main  office  of  the 
firm  at  A.  to  the  office  at  M.  and  the  member  of  the  firm  at  M. 
received  and  took  charge  of  them  without  ever  waiting  for  the  bill 
of  lading.  The  firm  at  A.,  in  several  instances,  after  such  delivery 
at  M.,  negotiated  the  bills  of  lading  to  innocent  third  parties.  It 
was  held  that  such  purchasers  might  hold  the  carrier  liable  on  such 
bills.  The  court  distinguished  the  case  of  Friedlander  v,  Texas,  etc., 
R.  Co.,  130  U.  S.  416. 

Carrier  Always  Assumes  Risk. — A  carrier,  in  delivering  goods  to  a 
party  claiming  them,  without  requiring  him  to  produce  the  bill  of 
lading,  always  assumes  the  risk  of  the  bill's  having  been  previously 
transferred  to  an  innocent  purchaser.  Midland  Nat.  Bank  v,  Mis- 
souri, etc.,  R.  Co.,  1  Mo.  App.  Rep.  417  ;  Gates  v.  Chicago,  etc.,  R. 
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Co.,  42  Neb.  379,  61  Am.  &  Eng.  R.  Cas.  218;  Pennsylvania  R.  Co. 
V.  Stern,  119  Pa.  St.  24,  4  Am.  St.  Rep.  626.  See  note,  1  Am.  A  Eng. 
R.  Cas.,  284;  Forbes  v.  Boston,  etc.,  R.  Co.,  and  nole^  9  Id.  76-82; 
Garden  Grove  Bank  v.  Humeston,  etc.,  R.  Co.,  23  Id.  695. 

A  carrier  is  not  bound  to  forward  goods  to  the  person  who  claims 
to  be  the  consignee,  if  they  are  not  accompanied  with  any  instruc- 
tions or  bill  of  lading,  and  the  claimant  produces  no  authority  from 
the  consignor  for  their  delivery,  although  they  are  marked  with  the 
initials  of  the  claimant's  name.  Finn  v.  Western  R.  Co.,  102  Mass. 
283. 

In  Libby  v.  Ingalls,  124  Mass.  503,  A.  marked  goods  with  B.'s 
name,  and  sent  them  by  railroad  to  B.,  taking  therefor  a  railroad 
receipt,  in  which,  under  the  heading  **  marks  and  consignees,**  were 
**  B.,"  order  A."     A.  indorsed  the  receipt  in  blank,  drew  a  draft  on 

B.  for  the  price,  attached  the  draft  to  the  receipt,  and  forwarded 
both  by  an  express  company  for  collection.  The  railroad  company 
delivered  the  goods  to  C.,  another  common  carrier,  to  transport  to 
their  destination,  with  a  freight  bill  containing  the  words  **  Order 
A.  Notify  B,'*  and  the  express  company  gave  the  receipt  with  the 
draft  attached  to  C.  for  collection.  Hela,  that  C,  by  delivering  the 
goods  to  B.  without  the  authority  of  A.,  and  before  the  payment  of 
the  draft  by  B.,  was  liable  to  A.  for  the  conversion  of  the  goods; 
and  that  the  fact  that  the  receipt  and  the  draft  were  not  received  by 

C.  until  after  he  received  the  goods,  was  immaterial. 

In  McEwen  v.  Jeffersonville,  etc.,  R.  Co.,  33  Ind.  368,  A.  delivered 
to  a  railroad  company  at  a  station  on  its  road  a  quantity  of  flour 
owned  by  him,  which  was  there  placed  on  the  cars  of  said  company, 
to  be  shipped  to  B.  at  another  station  on  said  road,  in  pursuance  of 
a  contract  between  A.  and  B.  for  the  sale  of  said  flour  by  the  former 
to  the  latter,  to  be  so  delivered  on  cars  at  said  former  station,  and 
to  be  paid  for  on  receipt  of  the  bills  of  lading.  At  the  time  of  said 
delivery  B.  was  insolvent,  and  A.  received  from  the  station  agent 
of  said  company,  authorized  to  receive  and  forward  freights  and 
furnish  with  blank  bills  of  lading,  at  the  station  where  the  flour  was 
so  delivered,  a  bill  of  lading  containing,  besides  the  usual  clauses,  a 
provision,  inserted  at  the  request  of  A.,  that  said  flour  should  be 
delivered  to  B.  upon  the  presentation  of  a  duplicate  of  said  bill  of 
lading,  and  received  also  a  second  bill  of  lading  in  usual  form, 
marked  **  duplicate  *'  across  the  face  thereof,  in  which  the  clause  in 
relation  to  presentation  of  duplicate  was  omitted  by  mistake  of  the 
agent.  A.  made  his  draft  on  B.  for  the  purchase-money  of  the  flour, 
and  attached  said  duplicate  thereto,  and  negotiated  said  draft  to  C, 
who  in  faith  paid  value  therefor,  knowing  the  form,  character,  and 
contents  of  said  original  bill  of  lading,  which  was  then  endorsed  and 
delivered  by  A.  to  C.  as  collateral  security  for  the  payment  of  said 
draft ;  and  C.  deposited  said  draft,  with  said  duplicate  attached,  at 
the  bank  at  which  it  was  made  payable,  and  the  cashier  of  said  bank 
presented  the  same  to  B.  before  the  delivery  of  the  flour  to  him,  who 
failed  and  refused  to  pay  said  draft  or  any  part  of  it,  but  accepted 
it  by  endorsement  across  the  face  thereof ;  and,  three  days  of  grace 
having  been  granted,  said  draft  was  protested  for  non-payment,  and 
the  next  day  C.  produced  said  original  bill  of  lading  and  said  dupli- 
cate at  the  ofiice  of  said  railroad  company,  at  the  station  to  which 
said  flour  was  to  be  shipped  as  aforesaid,  and  demanded  the  flour 
thereon ;  but  said  company  failed  and  refused  to  deliver  the  flour, 
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having  delivered  it  to  B.,  who  was  insolvent,  and  so  continued  to 
be,  and  who  had  shipped  the  flour  out  of  the  State.  Held,  that  the 
railroad  company  was  liable  to  C.  for  the  loss  occasioned  him  by 
the  delivery  of  the  flour  to  B. 

The  New  York  statute  makes  it  the  duty  of  a  carrier  not  to  deliver' 
except  upon  the  production  and  cancellation  of  the  bills  of  lading*, 
and  for  a  delivery  to  a  consignor  without  the  production  of  the  bill 
of  lading,  which  provided  for  a  delivery  to  him  but  which  he  had  in 
the  meantime  indorsed  and  negotiated,  the  carrier  is  liable.  Fur- 
man  V.  Union  Pac.  R.  Co.,  106  N.  Y.  579,  32  Am.  &  Eng.  R.  Cas.  500 ; 
Colgate  V,  Pennsylvania  Co.,  102  N.  Y.  120;  Bank  of  Commerce  v, 
Bissell,  72  N.  Y.  615. 


Casey 

V. 

Northern  Pac.  R.  Co.  et  al. 

{Supreme  Court  of  Washington,  Nov,  p,  i8g6.) 

Receivers — Liability  for  Prior  Contracts.* — Recovery  cannot  be  had 
of  the  receivers  of  a  railway  company  for  failure  to  perform  a  con- 
tract of  carriage  made  by  the  company  prior  to  their  appointment. 

Appeal  from  Spokane  county  superior  court.  Re- 
versed. 

John  R.  Mc Bride  and  Ashton  &  Chapman^  for  ap- 
pellants. 

Phnnmer  &  Thayer  and  Winston  &  Wittston^  for 
respondent. 

HoYT,  C.  J.  It  appeared  from  the  complaint  filed 
in  this  action  that  the  plaintiff  was  the  holder  of  a 
ticket  issued  by  the  Northern  Pacific  Railroad  Com- 
pany ;  that  the  defendants,  Oakes,  Paine,  and  Rouse, 
were  the  duly-appointed  receivers  of  such  company  ; 
that  the  other  defendant,  A.  H.  Simmons,  was  an 
employee  of  the  receivers  at  and  around  the  depot  of 
the  railroad  company  in  the  city  of  Spokane ;  that 
plaintiff  sougfht,  by  virtue  of  this  ticket,  to  pass  to  the 

•See  note  at  end  of  case. 
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cars  of  the  company,  to  be  transported  as  agreed 
therein  ;  that  the  defendant  Simmons  refused  to  allow 
him  to  do  so,  and  abused  and  assaulted  him  in  the  depot 
building  of  said  company  ;  that,  by  reason  of  this  action 
of  said  Simmons,  he  had  been  deprived  of  his  rigfhts 
under  the  contract  for  transportation  contained  in  the 
ticket,  and  had  been  greatly  injured  in  his  person  and 
feelings,  to  his  damage  in  the  sum  of  $1,900.  After 
the  evidence  was  all  in,  a  motion  to  dismiss  was  made 
by  each  of  the  defendants.  This  motion  was  granted 
as  to  the  railroad  company  and  Simmons,  but  denied  as 
to  the  receivers  of  the  railroad  company,  against  whom 
a  verdict  was  rendered  by  the  jury.  The  court  could 
only  have  rightfully^  dismissed  the  action  as  to  the 
railroad  company  and  Simmons,  and  refused  to  dismiss 
it  as  to  the  receivers,  if,  in  its  opinion,  the  action  was 
upon  the  contract  contained  in  the  ticket.  Its  action 
would  not  have  been  justified  if,  in  its  opinion,  the 
action  was  one  of  tort.  If  any  of  the  defendants  were 
guilty  of  a  tort,  the  defendant  Simmons,  who  did  all 
that  was  done,  would  certainly  have  been  guilty.  But 
the  court  took  the  case  from  the  jury  as  to  him.  Hence 
it  must  have  found  either  that  the  action  was  rfot  one  of 
tort,  or  that  there  had  been  no  evidence  introduced  to 
show  that  a  tort  had  been  committed.  In  either  case 
the  receivers  would  have  been  entitled  to  a  dismissal, 
if  the  defendant  Simmons  was.  It  must  follow  that 
the  case  was  submitted  to  the  jury  by  reason  of  the 
court's  being  of  the  opinion  that  the  receivers  were 
liable  by  reason  of  their  failure  to  carry  out  the  contract 
entered  into  by  the  company  before  their  appointment. 
But  that  they  were  not  so  liable  was  directly  ruled  by 
this  court  in  the  case  of  Scott  v.  Railway  Co.,  13 
Wash.  108,  42  Pac.  531.  Hence,  under  the  theory 
adopted  by  the  court  in  the  trial  of  the  cause,  it  should 
not  have  been  submitted  to  the  jury,  but  should  have 
been  dismissed  as  to  the  receivers,  as  it  was  as  to  the 
other  defendants.  The  judgment  will  be  reversed, 
but,  by  reason  of  the  fact  that  something  has  been  said 
in  appellants*  brief  as  to  the  dismissal  as  to  Simmons 
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having"  been  by  consent, — tMough  what  is  there  said  is 
not  borne  out  by  the  record, — the  cause  will  be  re- 
manded for  a  new  trial. 

Anders  and  Scott,  JJ.,  concur. 

NOTE. 

Liability  of  Receiver  on  Prior  Contracts  of  Company. — See  Spencer 
V.  Brooks,  (6a.),  5  Am.  &  Eng*.  R.  Cas.,  N.  S.,  202 ;  Sunflower  Oil 
Co.  V,  Wilson,  (U.  S.),  48  Am.  &  Eng.  R.  Cas.  664  ;  Brown  v.  War- 
ner, (Tex.),  45  Am.  &  Eng.  R.  Cas.  95,  nole ;  78  Tex.  543 ;  39  Am.  & 
Eng.  R.  Cas.  593,  note  ;  Wabash,  etc.,  R.  Co.  v.  Central  Trust  Co., 
17  Am.  &  Eng.  R.  Cas.  261 ;  Woodruff  v.  Erie  R.  Co.,  (N.  Y.i,  16 
Am.  &  Eng.  R.  Cas.  501 ;  United  States  Trust  Co.  v,  Wabash  West- 
ern R.  Co.,  150  U.  S.  287,  14  Sup.  Ct.  86;  Central  Trust  Co.  v. 
Marietta,  etc.,  R.  Co.,  16  L.  R.  A.  90 ;  Southern  Exp.  Co.  v.  Western, 
etc.,  R.  Co.,  99  U.  S.  200.— See,  contra,  Howe  v.  Harding,  42  Am.  & 
Eng.  R.  Cas.  1,  76  Tex.  17. 


State 

V, 

Davis. 

{Supreme  Court  of  Missouri,  Div,  No,  2,  March  10,  i8g/,) 

Breaking  into  Car — Indictment — Averment  of  Ownership  of  Car.* — 
Where  a  state  statute  makes  it  a  felony  for  any  person  to  break  into 
any  railroad  car,  in  which  there  shall  be  at  the  time  some  human 
being,  or  any  goods  or  other  valuable  thing  kept,  with  intent  to 
steal  or  commit  any  felony  therein,  an  indictment  drawn  thereunder 
which  does  not  allege  ownership  of  the  car  broken  into  is  defective. 

Appeal  from  Vernon  county  circuit  court.  7?e- 
versed. 

E,  E.  Davis  and  Dong-las  Wig-ht,  for  appellant. 

E.  C  Crow,  Atty.  Gen.,  and  ^S".  B.  Jeffries,  for  the 
State. 

Burgess,  J.  At  the  April  term,  18%,  of  the  circuit 
court  of  Vernon  county,  the  defendant  was  indicted  by 

*See  note  at  end  of  case. 
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the  grand  jury  of  said  county,  and  charged  with  burg- 
lary in  the  second  degree,  by  breaking  into  a  "railroaxi 
freight  box  car,"  and  stealing  therefrom  three  bottles 
of  whisky.  The  indictment,  leaving  off  the  formal 
parts,  is  as  follows  :  '*The  grand  jurors  for  the  state 
of  Missouri,  impaneled,  sworn,  and  charged  to  inquire 
within  and  for  the  body  of  the  county  of  Vernon  and 
state  of  Missouri,  upon  their  oath  present  and  charge 
that  Frederick  Davis,  on  or  about  27th  day  of  April, 
1896,  at  the  countv  of  Vernon  and  state  of  Missouri, 
did*then  and  there  feloniously  and  burglariously  break 
into  and  enter  a  certain  railroad  car  there  situate,  by 
then  and  there  forcibly  breaking  the  seal  and  drawing 
out  the  bolt  which  held  the  door  of  said  car,  the  same 
being  a  freight  box  railroad  car,  in  which  divers  goods, 
merchandise,  and  other  valuable  things  were  then  and 
there  kept  and  deposited,  with  intent  the  goods,  mer- 
chandise, chattels,  and  other  valuable  things  in  said 
railroad  box  car  then  and  there  being,  then  and  there 
feloniously  and  burglariously  to  steal,  take,  and  carrj' 
away,  and  three  bottles  of  Gunckheimer  rye  whisky, 
of  the  value  of  two  and  75-100  dollars,  of  the  personal 
property,  goods,  and  chattels  of  one  Peter  Fischback, 
then  and  there  in  the  said  freight  box  railroad  car  being 
found,  did  then  and  there  feloniously  and  burglariously 
steal,  take,  and  carry  away,  contrary  to  the  form  of  the 
statutes  in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Missouri."  There- 
after, at  the  same  term  of  said  court,  defendant  demurred 
to  said  indictment  upon  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  any  offense  against 
the  laws  of  this  state.  The  demurrer  was  overruled. 
The  defendant  was  then  put  upon  his  trial  before  a 
jury,  found  guilty,  and  his  punishment  fixed  at  impris- 
onment in  the  penitentiary  for  three  years.  He  then 
filed  his  motion  in  arrest,  which  being  overruled,  he 
appealed,  and  brings  the  case  here  for  review. 

The  indictment  is  drawn  under  section  3526,  Rev. 
St.  1889,  by  which  it  is  made  a  felony  for  any  person 
to  break  into  **any  railroad  car,  in  which  there  shall  be 
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at  the  time  some  human  being*,  or  any  goods,  wares, 
merchandise  or  other  valuable  thing-  kept  or  deposited, 
with  intent  to  steal  or  commit  any  felony  therein."  It 
is  insisted  by  defendant  that  the  indictment  is  defective 
in  that  it  does  not  allege  ownership  of  the  car  broken 
into.  At  common  law  the  breaking  to  constitute 
burg-lary  was  confined  to  a  dwelling  house  or  mansion 
house  of  another,  and  it  was  necessary  to  charge  owner- 
ship in  the  building  in  some  person  other  than  the  de- 
fendant, because  no  one  could  be  guilty  of  burglary  by 
breaking  into  his  own  house.  Whart.  Cr.  Law,  §  1610. 
But  our  statute  has  greatly  enlarged  upon  the  common 
law,  and,  under  it,  it  is  made  burglary  to  feloniously 
break  into  almost  every  kind  of  structure  used  by  man, 
including  railroad  cars,  for  the  purpose  of  stealing  any 
goods  or  valuable  thing  deposited  therein.  The  rule  of 
pleading,  however,  has  not  been  changed,  and  it  is  as 
necessary  to  allege  ownership  in  the  one  case  as  in  the 
other.  There  exists  no  apparent  reason  why  it  should 
not  be  so.  It  is  true  that  the  statute  which  makes  it 
burg'lary  to  break  into  a  dwelling  house  uses  the  words 
"of  another,"  while  the  section  of  the  statute  making 
it  burglary  to  break  into  a  railroad  car  does  not,  but 
this  does  not  obviate  the  necessity  of  alleging  owner- 
ship in  the  latter  case.  For  aught  that  appears  from 
the  indictment,  defendant  may  have  been  the  owner  of 
the  car  broken  into.  There  is  no  allegation  in  the  in- 
dictment that  he  was  not.  We  think  the  authorities  are 
uniform  in  holding  that  in  an  indictment  for  burglary  the 
name  of  the  owner  of  the  building  must  be  charged,  if 
known,  and,  if  not  known,  then  that  fact  must  be  set 
out.  State  zf.  Morrissey,  22  Iowa,  158 ;  State  v. 
Fockler,  22  Kan.  542 ;  Pells  v.  State,  20  Fla.  774  ; 
Jackson  zr.  State,  55  Wis.  589, 13  N.  W.  448.  In  Com. 
V.  Perris,  108  Mass.  1,  defendant  was  indicted  for 
burglarizing  a  building  known  as  ** Warren  Block." 
The  indictment  alleged  that  the  defendants  "on  the 
25th  day  of  October  in  the  year  eighteen  hundred  and 
seventy,  in  the  night  time  of  said  day,  at  Grafton, 
in  said  county,  the  building  known  as  *  Warren  Block,* 
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there  situate,  did  break  and  enter,  with  intent  the  money, 
goods,  and  chattels  in  the  same  building-  then  and  there 
to  steal,  take,  and  carry  away."  It  nowhere  alleg^ed 
the  ownership  of  the  building.  The  statute  upon  which 
the  indictment  was  founded  provides  that  "whoever 
breaks  and  enters,  in  the  night  time,  a  building,  ship 
or  vessel,  with  intent  to  commit  the  crime  of  murder, 
rape,  robbery,  larceny,  or  any  other  felony,  shall  be 
punished  by^  imprisonment  in  the  state  prison  not  ex- 
ceeding twenty  years."  The  court  said  :  *'It  is  true, 
this  section  does  not  use  the  words  *the  building  of 
another,'  and  it  is  seen,  upon  an  examination  of  the 
whole  chapter,  that  this  form  of  expression  is  not  used 
in  any  of  those  sections  which  provide  for  the  various 
grades  of  burglary  or  housebreaking,  nor  in  most  of 
those  providing  for  the  different  degrees  of  larceny. 
The  reason  is  that  the  terms,  'burglary,'  'breaking  and 
entering,'  and  'stealing,'  from  their  nature,  imply  that 
the  crime  designated  thereby  can  only  be  committed 
upon  the  property  of  another."  It  was  necessary  to 
prove,  and  therefore  to  allege,  that  the  car  entered  was 
the  car  of  another  ;  and,  as  the  indictment  failed  to  so 
allege,  it  is  fatally  defective.  The  judgment  is  re- 
versed and  the  dause  remanded.     All  concur. 


NOTE. 

Breaking  into  Car — Indictment — Averment  of  Ownership. — Under 
section  4344  of  the  Code  of  1876,  declaring  that  the  breaking-  and 
entry  into  a  railroad  car,  iu  which  goods,  merchandise,  or  other 
valuable  things  are  kept  for  use,  deposit,  or  transportation  as 
freight,  with  the  intent  to  steal  or  to  commit  a  felony,  is  burglary, 
it  is  essential  that  the  indictment  should  allege  the  ownership  of 
the  car.  Johnson  v.  State,  73  Ala.  483.  See  also  Nicholls  v.  State, 
68  Wis,  416,  32  N.  W.  Rep.  543  ;  State  v,  Parker,  68  Nev.  79.  In  an 
indictment  for  burglary  from  a  railroad  car,  the  ownership  of  the 
property  may  be  charged  as  unknown,  and  that  the  car  was  in  the 
care,  possession  and  custody  of  a  certain  railroad  company.  State 
V.  Mclntyre,  59  Iowa  264,  52  Am.  &  Eng.  R.  Cas.  656,  adslr. 


Am.  &  Bng.  ACCIDENT  AT  CROSSING.  605 

R.  Cas. 

Robertson  v,  Pennsylvania  R,  Co. 


Robertson 

V. 

Pennsyi^vania  R.  Co. 

{Supreme  Court  of  Pennsylvania,  Jan,  2$,  iSgj,) 

Crossings — Care  Required  of  Bicyclist. — The  general  rule  as  to 
the  care  to  be  exercised  at  railway  crossing-s  by  persons  crossings 
requires  that  one  riding  a  bicycle  must  dismount,  or,  at  least,  bring 
his  wheel  to  such  a  stop  as  will  enable  him  to  look  up  and  down  the 
track  and  listen,  in  the  manner  required  of  a  pedestrian,  and  is  not 
complied  with  by  one  who  makes  a  "bicycler's  stop"  by  riding 
around  in  circles  near  the  track. 

AppEAir  from  Philadelphia  county  court  of  common 
pleas.     Affirmed. 

Henry  Budd^nd,  B.  P.  Gilkeson^  for  appellant. 
David  W.  Sellers^  for  appellee. 

Mitchell,  J.  The  facts  in  regard  to  the  decedent's 
neg-ligence  are  not  disputed.  He  was  ridingf  a  bicycle, 
and  when  he  came  to  defendant's  road,  which  at  that 
point  had  four  tracks,  a  freigfht  train  was  passing*,  for 
which  he  had  to  wait.  He  did  not  dismount,  but  made 
what  the  appellant  calls  a  **  bicycler's  stop,"  by  cir- 
cling- on  his  wheel  round  and  round,  at  a  distance  of 
five  to  ten  yards  from  the  track  ;  and,  when  the  freig-ht 
train  had  passed,  he  started  across,  without  dismount- 
ing, and  was  struck  by  a  train  coming-  in  the  opposite 
direction,  on  another  track.  Passing-  by  the  questions 
raised  as  to  ability  to  see  the  coming  train  from  other 
points,  it  is  admitted  that,  before  reaching  a  position  of 
actual  danger,  there  was  a  space  of  not  less  than  seven 
feet  between  the  toolhouse  and  the  nearest  track,  from 
which  an  unobstructed  view  of  the  train  could  have 
been  had.  It  was  the  duty  of  the  deceased  to  stop 
there,  and  to  dismount,  in  order  to  make  his  stop  effec- 
tive for  the  purpose  of  looking  and  listening.     The 
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real  contention  of  the  appellant  is  embodied  in  the  propo- 
sition that  the  circling*  round  and  round  constituted  a 
legal  as  well  as  a  bicycler's  stop.  No  such  proposition 
can  be  entertained  for  a  moment.  In  so  circling-,  the 
rider  must  to  some  extent  have  his  attention  fixed  on 
his  wheel,  and,  at  parts  of  the  circle,  must  have  his 
back  to  the  track  which  he  is  professing-  to  watch.  The 
law  requires  a  full  stop,  not  only  for  the  sake  of  time 
and  opportunity  for  observation,  but  to  secure  undivided 
attention,  and  the  substantial,  and  not  merely  perfunc- 
tory, performance  of  the  duty  to  look  and  listen.  Rid- 
ing round  and  round  in  large  or  small  circles,  waiting- 
for  a  chance  to  shoot  across,  is  not  a  stop  at  all,  either 
in  form  or  substance.  Considering  the  ease  of  dis- 
mounting, and  the  control  of  the  rider  over  his  instru- 
ment, a  bicycler  must,  under  all  ordinary  circumstances, 
be  treated  as  subject  to  the  same  rules  as  a  pedestrian. 
We  do  not  say  that  there  may  not  be  cases  of  accident 
by  broken  gearing  or  steep  grade  or  other  casualty 
which  will  require  a  modification  of  the  application  of 
such  rules  ;  but  these  cases  will  be  exceptional,  and 
must  be  decided  on  their  own  facts  when  they  arise. 
The  general  rule  to  be  applied  requires  that  a  bicycler 
must  dismount,  or,  at  least,  bring  his  wheel  to  such  a 
stop  as  will  enable  him  to  look  up  and  down  the  track, 
and  listen,  in  the  manner  required  of  a  pedestrian.  It 
is  plain  that  the  deceased  in  the  present  case  did  not  do 
this,  and  that  his  failure  to  do  it  was  an  efficient  ele- 
ment of  the  unfortunate  accident  by  which  he  lost  his 
life.     Judgment  affirmed. 
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Louisville  &  N.  R.  Co. 

V. 

Tarter  et  al. 

(Court  of  Appeals  of  Kentucky ^  March  ij,  iSgj.) 

Carriers  of  Live  Stock — Contract — Evidence — Error. — In  an  action 
ag^ainst  a  railway  company  to  recover  for  delay  in  the  shipment  of 
stock,  where  the  plaintiffs,  after  a  part  of  the  testimony  has  been 
heard,  offer  .to  file  a  reply  controverting,  the  averments  of  the  an- 
swer, and  attacking  the  contract  of  shipment  relied  on  in  the  an- 
swer for  fraud  in  its  execution,  and  they  are  not  allowed  to  do  so,  it 
is  error  to  allow  evidence  conducing  to  show  fraud  in  the  execution 
to  go  before  the  jur^. 

Same — Extraterminal  Liability  of  Carrier — Limitation.* — Where  the 
contract  of  shipment  of  stock  beyond  a  carrier's  line  provides  that 
there  shall  be  no  extraterminal  liability  for  damage  to  the  stock, 
such  liability  will  not  be  held  to  exist  against  the  carrier. 

Appeal  from  Green  county  circuit  court.     Reversed. 

John  Mc  Chords  H.    W.  Bruce ^  and  Jeff  Henry ^  for 
appellant. 
J,  D.  Wilson^  for  appellees. 

Hazelrigg,  J.  A.  W.  and  S.  T.  Tarter  broug-ht 
this  action  against  the  railroad  company  for  damages 
for  unreasonable  delay  in  transporting  and  delivering  a 
jackass,  alleged  to  have  been  received  for  shipment  at 
Greeusburg,  Ky.,  destined  for  Cleburne,  cwguted 
Tex.,  and  by  which  delay  the  usefulness  of 
that  animal  was  greatly  impaired.  Judgment  resulted 
in  their  favor  for  the  sum  of  $400.  The  company  denied 
it  undertook  to  carry  the  jack  further  than  Memphis, 
Tenn.,  the  point  on  its  road  where  the  animal  must 
have  been  consigned  to  another  carrier  in  the  ordinary 
course  of  travel  from  Greensburg  to  Cleburne  ;  that  it 
did  carry  him  to  that  point  safely,  and  in  good  condi- 
tion, and  there  offered  him  to  the  connecting  lines  lead- 

♦See  note  at  end  of  case. 
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ing"  to  his  destination  ;  that  all  of  them  refused  to  receive 
him,  because  not  accompanied  by  an  attendant ;  that  it 
then  had  him  comfortably  cared  for  until  the  owners 
were  notified.  The  company  further  pleaded  that 
under  the  terms  of  the  contract  of  shipment  its  liability 
ceased  at  the  point  where  the  animal  was  to  be  turned 
over  to  any  connecting  line.  The  contract  under  which 
the  company  claimed  the  shipment  was  made  was  in 

writing-,  and  purporting-  to  be  sig-ned  by  the 
SS*"c«itmt-  consignor,  A.  W.  Tarter,  and  was  filed  with 
RrMoice-Bmr.    the  answer.      No  reply  was  filed,   but  by 

consent  the  averments  of  the  answer  were 
ti*aversed  of  record.  On  the  trial,  the  plaintiffs  attempt- 
ed to  show  that  the  jack  was  shipped  under  a  verbal 
agreement  with  the  compaily's  agent,  whereby  it  under- 
took to  transport  and  deliver  him  at  Cleburne  ;  and, 
after  a  part  of  the  testimony  had  been  heard,  they  offer- 
ed to  file  a  reply  controverting  the  averments  of  the 
answer,  and  attacking  the  writing  relied  on  in  the 
answer  for  fraud  and  mistake  in  its  execution  and  pro- 
curement. This  was  not  allowed  to  be  filed,  but,  never- 
theless, proof  conducing  to  show  fraud,  misrepresenta- 
tion, and  mistake  in  the  execution  of  the  contract  was 
permitted  to  go  to  the  jury,  over  the  objection  of  the 
company.  This  was  error.  Moreover,  under  the 
pleadings,  and  in  the  absence  of  proof  showing  default 
on  the  part  of  the  company  in  transporting  the  animal 
to  Memphis,  the  defendant  was  not  liable,  according  to 
the  express  terms  of  the  written  contract.  The  gen- 
eral rule  is  that  a  carrier  is  not  liable  beyond 
!lff»rL?»bmtJ'if  ^ts  own  line  unless  by  contract  to  that  effect, 
{[«.*"""■***■    express  or  implied.     Elliott,  R.  R.  §  1433  ; 

Bryan  v.  Railroad  Co.,  11  Bush  597.  It  is 
held  in  most  of  the  courts  that  the  mere  acceptance  of 
goods  directed  to  a  point  off  the  carrier's  line  is  not  a 
sufficient  basis  for  the  implication  of  a  contract  for  ex- 
traterminal  liability ;  but,  whether  so  or  not,  it  has 
never  been  held  that  such  liabili^  existed  in  the  face 
of  a  contract  to  the  contrary.  This  is  not  a  case  of 
attempted  limitation  of  liability  for  negligence ;  hence 
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the  cases  cited  by  appellee's  counsel  do  not  apply. 
Elliott,  R.  R.  §  1435.  It  follows,  therefore,  that  with 
this  contraqt  unimpeached,  the  defendant  was  entitled 
to  the  peremptory  instruction  asked  for  at  the  close  of 
the  testimony.  It  is  not  necessary  to  notice  the  instruc- 
tions alleged  to  be  erroneous,  as  upon  the  return  of  the 
case,  if  a  reply  is  filed,  quite  a  different  case  will  be 
presented.  Judgement  reversed  for  proceedings  con- 
sistent herewith. 


NOTE. 

Right  of  Carrier  to  Limit  Its  Liability  to  Its  Own  Line. — A  railway 
company  may  limit  its  liability  to  its  own  line,  and  a  contract  with 
the  shipper  to  that  effect  is  valid.  Texas,  etc.,  R.  Co.  v,  Hawkins, 
(Tex.  Civ.  App.),  30  S.  W.  Rep.  1113,  2  Am.  &  Engr-  R-  Cas.,  N.  S., 
213,  2  Am.«&  Eng.  R.  Cas.,  N,  S.,  649,  note  ;  Grand  Trunk  R,  Co.  of 
Canada  v,  McMillan,  16  Can.  Stip.  Ct.  Rep.  543,  42  Am.  &  Eng.  R. 
Cas.  468  ;  Hunter  v.  Southern  Pac.  R.  Co.,  (Tex.),  42  Id.  501 ;  Geor- 
g-ia  Pac.  R.  Co.  v.  Hughart,  (Ala.),  8  So.  Rep.  62,  45  Am.  &  Eng.  R. 
Cas.  323,  note  ;  East  Tennessee,  etc.,  R.  Co.  v.  Brumley,  6  Id.  356  ; 
Gulf,  etc.,  R.  Co.  V,  Grolding,  23  Id.  732 ;  Berg  v,  Atchison,  etc.,  R. 
Co.,  16  Id.  229,  and  note;  Galveston,  etc.,  R.  Co.  z/.  Allison,  12  Id.. 
28  ;  Deming  z/.  Norfolk,  etc.,  R.  Co.,  16  Id.  232  ;  Piedmont  Manuf'g* 
Co.  V.  Columbia,  etc.,  R.  Co.,  16  Id.  194;  Weinburg  v.  Railroad  Co., 
18  Id.  597.  In  Texas,  etc.,  R.  Co.  v.  Adams,  (Tex.),  14  S.  W.  Rep. 
66S,  it  was  held  that,  on  a  shipment  of  goods  from  a  point  without  a 
state  to  a  pdint  within,  a  provision  in  a  through  bill  of  lading  limit- 
ing the  liability  to  the  carrier  by  whom  the  damage  was  occasioned 
was  valid.  Tolman  v.  Abbot,  (Wis.),  47  N.  W.  Rep.  264 ;  Gulf,  etc., 
R.  Co.  V,  Thompson,  (Tex.  Civ.  App.),  21  S.  W.  Rep.  186  ;  Gulf,  etc., 
R.  Co.  V.  Tennant,  (Tex.  Civ.  App.) ,  22  S.  W.  Rep.  761 ;  Gulf,  etc.,  R. 
Co.  V.  Gatewood,  (Tex.) ,  14  S.  W.  Rep.  913  ;  International,  etc.,  R.  Co. 
V.  Mahula,  1  Tex.  Civ.  App.  182,  20  S.  W.  Rep.  1002 ;  International, 
etc.,  R.  Co.  V,  Thornton,  3  Tex.  Civ.  App.  197,  22  S.  W.  Rep.  67.  But 
see  contra  Indianapolis,  etc.,  R.  Co.  v.  Strain,  81  111.  504,  where  it 
was  held  that  the  fact  that  a  special  contract  provided  that  the  initial 
carrier  should  not  be  liable  beyond  its  own  line  would  not  relieve 
the  carrier  from  such  liability.  See  also  Potts  v,  Wabash,  etc.,  R. 
Co. ,  17  Mo.  App.  394. 

7  (N,  s.)  A.  &  E.  R*  Cas.— 39 
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State  ex  reL  Stone,  Atty.  Gen., 

V. 

Burlington,  C.  R.  &  N.  Ry.  Co. 

{Supreme  Court  of  Iowa  y  October  26 ,  iSg6.) 

Construction  of  Farm  Crossings — Statute. — A  state  statute  pro- 
vided that  '*  when  any  person  owns  land  on  both  sides  of  any  rail- 
way, the  corporation  owning  the  same  shall,  when  requested  to  do 
so,  make  and  keep  in  g'ood  repair  one  cattle  g'uard  and  one  cause- 
way or  other  adequate  means  of  crossing*  the  same  at  such  reason- 
able place  as  may  be  desig-nated  by  the  owner."  //eld,  that  the 
intent  of  such  section  ^as  that  the  landowner  was  entitled,  upon  his 
request,  to  one  adequate  grade  crossing*,  properly  guayled,  or  if  a 
g-rade  crossing  was  inadequate,  to  such  other  or  additional  means  of 
crossing*  as  was  adequate. 

Same — Adequate  Crossing.* — Under  such  statute,  where  an  ade- 
quate g'rade  crossing  has  been  provided,  a  railway  company  will  not 
be  compelled  to  put  in  another  crossing-  for  the  convenience  and 
profit  of  the  landowner,  and  such  crossing  will  not  be  held  inade- 
quate and  the  company  compelled  to  put  in  an  additional  crossing 
merely  because  the  owner's  land  is  so  located  as  to  impose  on  the 
landowner  the  inconvenience  of  opening  and  closing  the  gates  at 
the  crossing  whenever  he  crosses  the  railroad  and  whenever  he 
drives  his  stock  to  water. 

Appeal  from  Keokuk  county  district  court.  JRe- 
versed. 

Woodin  d:  So??,  S.  K,  Tracy,  and  Robert  Mather, 
for  appellant. 

Milton  Rcmley,  Atty.  Gen.,  C  G.  Johnson,  and  Z. 
C  Blanchard,  for  appellee. 

Given,  J.  1.  Appellant's  counsel  state  as  their 
first  contention  that  the  order  made  and  affirmed  is 
•'unreasonable  and  unjust ;  that  the  crossing-  now  used 
by  complainant  is  g'ood,  sufficient,  adequate,  and  located 
at  a   reasonable   place."     Appellee's   counsel  contend 

gtifed  that,  under  the  facts,  the  crossing  now  used 

is  not  adequate,  and  that  said  order  is  reason- 
able.    The    relief  asked  by  Mr.    Warnock   is    under 

*See  note  at  end  of  case. 
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section  1268  of  the  Code,  and,  to  determitie  this  conten- 
tion, we  first  inquire  to  what  he  is  entitled  under  said 
section,  which  section  is  as  follows :  "When  any 
person  owns  land  on  both  sides  of  any  railway,  the 
corporation  owning-  the  same,  shall,  when  requested  to 
do  so,  make  and  keep  in  lafood  repair  one 
cattle  g-uard  and  one  causeway  or  other  crSS^-Suute. 
adequate  means  of  crossing-  the  same  at 
such  reasonable  place  as  may  be  desig-nated  by  the 
owner."  The  words  *'one  cattle  guard,"  as  here  used, 
do  not  mean  a  single  structure  on  one  side  of  a  cause- 
way, such  as  is  usually  known  as  a  * 'cattle  guard," 
for  such  an  arrangement  would  fail  to  serve  the  intended 
purpose,  and  be  perilous  to  stock  and  to  the  operation 
of  trains.  *'One  cattle  guard,"  as  here  used,  manifest- 
ly means  such  guard  as  will  prevent  stock  from  going 
from  the  causeway  onto  the  track  on  either  side.  '*A 
'causeway' is  defined  by  Webster  to  be  a  way  raised 
above  the  natural  level  of  the  ground,  by  stones,  earth, 
timber,  fascines,  etc.  As  applied  to  a  railroad,  it  must 
mean  a  way  raised  above  the  road.  A  way  so  raised  and 
properly  constructed  the  law  recognizes  as  adequate. " 
Gray  v.  Railroad  Co.,  37  Iowa  123.  In  State  r. 
Chicag^o,  M.  &  St.  P.  Ry.  Co.,  86  Iowa,  at  page  310, 
53  N,  W.  254,  it  is  said  *'that  grade  crossing-s  are  the 
rule  in  this  state. "  Owing  to  the  topography  of  the 
state  and  the  usual  size  of  farms,  grade  crossings  are 
usually  adequate,  and  hence  **are  the  rule  in  this  state." 
Unquestionably,  Mr.  Warnock  is  entitled  to  one  cattle 
guard  and  one  causeway,  as  defined  above,  that  will 
afford  him  adequate  means  of  crossing,  and  if,  from 
any  cause,  he  cannot  have  a  cattle  guard  and  causeway 
that  are  adequate,  he  is  entitled  to  other  adequate 
means  of  crossing.  The  intent  of  section  1268  plainly 
is  that,  when  requested,  the  landowner  is  entitled  to  a 
causeway,  a  grade  crossing,  properly  guarded,  that 
will  be  adequate  means  of  crossing  ;  and  when,  from 
any  cause,  this  cannot  be,  he  is  then  entitled  to  have 
such  other  means  of  crossing  as  will  be  adequate. 
''Adequate  ;  equal  to  what  is  required  ;  suitable  to  the 
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case  or  occasion;  fully  sufficient;  proportionate." 
Standard  Diet.  Eng*.  Language  ;  And.  Law  Diet.  It 
has  never  been  held  under  this  statute  that  a  landowner 
was  entitled  to  more  than  one  means  of  crossing.  In 
State  V,  Chicago,  M.  &  St.  P.  Ry.  Co.,  su-pra,  where- 
in an  overhead  crossing  had  been  ordered,  it  is  said  : 
*'We  do  not  determine  that  there  may  not  be  cases 
where  an  overhead  crossing  may  properly  be  required." 
In  case  of  Gfay  v.  Railroad  Co.,  supra ^  the  right  of 
way  deed  contained  this  clause  :  ''Provided  the  said 
company  make  and  keep  in  good  repair  two  causeways 
or  other  adequate  means  of  crossing,  if  I  should  require 
it."  It  was  held  that,  in  accepting  the  deed,  the  com- 
pany undertook  to  make  and  keep  in  repair  two  cause- 
ways or  other  adequate  means  of  crossing  ;  that  one  of 
the  crossings  provided  was  not  adequate  ;  and  that  the 
plaintiff  was  entitled  to  have  it  an  open  grade  crossing, 
as  a  means  of  passing  to  and  from  his  residence  to  the 
public  highway.  In  view  of  the  provision  in  said  deed, 
this  case  is  not  authority  for  holding  that  a  landowner 
may  be  entitled  to  more  than  one  means  of  crossing. 
Our  view  of  section  1268  is  that  adequate  means  of 
crossing  is  what  the  landowner  is  entitled  to,  and, 
when  that  cannot  be  provided  by  a  surface  crossing  at 
a  reasonable  place,  it  must  be  by  such  other  or  addi- 
tional means  as  are  adequate.  As  tending  to  support 
this  view,  see  Curtis  v.  Railway  Co.,  62  Iowa  418,  17 
N.  W.  591  ;  Boggs  v.  Railroad  Co.,  54  Iowa  435,  6N. 
W.  744;  Gray  v.  Railroad  Co.,  supra  \  State  r. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  supra. 

2.  With  these  views  of  the  law  in  mind,  we  now  en- 
quire whether,  under  the  facts,  the  order  as  made  and 
affirmed  is  reasonable. 

The  commissioners  made  a  full  finding  of  the  facts, 
the  correctness  of  which  is  not  disputed,  and  which  are 
as  follows  :  That  the  complainant,  Alexander  Warnock, 
is  the  owner  in  fee  and  in  possession  of  the  S.  E.  %  of 
section  20,  in  township  77  N.,  of  range  12  W.  of  fifth 
P.  M.,  Iowa,  in  the  county  of  Keokuk  ;  that  said  prem- 
ises are  all   inclosed  and   under  cultivation,  and   the 
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owner  raises  and  sells  cattle  and  horses,  milk,  and 
makes  butter  for  market  from  a  number  of  cows,  rang- 
ing- from  4  at  some  seasons,  to  14  at  others,  and  he  uses 
said  premises  as  a  stock  and  dairy  farm  ;  that  his  entire 
herd  of  cattle,  including  milk  cows,  will  average  about 
20  head,  and  his  average  number  of  horses  about  15 
head  ;  that  the  defendant,  the  Burlington,  Cedar  Rapids 
&  Northern  Railway  Company,  owns  and  operates  a 
line  of  railway  which  crosses  said  quarter  section  of 
land  owned  by  plaintiff  east  and  west,  near  the  centre 
of  the  same  ;  that  on  this  line  of  railroad  on  said  prem- 
ises, and  about  20  rods  west  of  the  east  line  of  said 
quarter  section,  there  is  a  fill  or  embankment  about  11 
feet  in  height  or  depth  ;  that  about  45  rods  west  of  the 
east  line  of  said  premises  there  is  a  grade  crossing  for 
the  use  of  plaintiff ;  that  said  line  of  railroad  is  fenced 
its  entire  length  through  or  across  said  premises,  and 
plaintiff's  only  means  of  access  to  said  grade  crossing 
is  through  gates  placed  in  the  line  of  the  fence  on  each 
side  of  the  railroad  right  of  way  opposite  said  crossing ; 
that  said  gates  are  16  feet  in  length,  composed  of  6 
boards  about  6  inches  in  width,  running  lengthwise, 
with  crosspieces  of  same  material,  and  said  gates  are 
hung  on  a  crosspiece  nailed  to  two  posts  set  near 
together,  and,  to  open  the  same,  the  gates  are  shoved 
back  on  this  crosspiece,  and  then  carried  around  out  of 
the  way  by  the  person  opening  the  same  ;  that  said 
gates  are  heavy  and  somewhat  unwieldy  and  difficult  to 
handle,  but  are  substantially  such  as  are  quite  com- 
monly used  by  farmers  in  that  locality,  as  well  as  by 
said  railroad  company  at  farm  crossings ;  that  said  farm 
crossing  at  grade  for  plaintiff  is  in  good  condition  in 
every  respect,  except  as  to  said  gates,  and  the  same  is 
in  a  good  and  convenient  place  for  plaintiff ;  that  the 
defendant  is  ready  and  willing  to  repair  or  replace 
said  gates  by  proper  and  suitable  ones,  and,  if  that 
is  done,  plaintiff's  present  crossing  is  fully  up  to 
the  standard  of  the  usual  and  ordinary  farm  cross- 
ing at  grade  as  ordinarily  constructed  in  this  state  ; 
that  there  is  no  cattle  guard  upon  either  side  of  said 
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crossing";    that    plaintiff's   dwelling*    house  and    farm 
buildings  are  situated  near  the  center  of  the  soutHeast 
40  acres  of  said  quarter  section  in  question,  and.    his 
permanent  supply  of  water  for  stock,  consisting-    of  a 
w^ell  and  two  artificial  ponds,  also  g"rove  used  for  shade 
and  shelter  to  stock,  with  yards  and  other  improve- 
ments for  the  convenient  prosecution  of  his  business, 
are  all  located  or  situated  near  to  said  dwelling-  house, 
on  the  same  40  acres,  and  all  on  the  south  part  of   said 
premises  as  divided  by  said  line  of  railroad  ;  that  t  fa  ere 
is  a  hig-hway  on  the  east,  and  also  on  the  south  line  oi 
said  quarter  section,  and  to  reach  the  hig-hway,  as   'the 
plaintiff  usually  travels  from  his  dw^elling-  house »     ^^ 
g-oes  south  about  30  rods  to  the  east  and  west  hig-h^v^^y 
on  the  south  line  of  said  quarter  section  ;  that  the   d*^' 
tance  from  the  plaintiff's  dwelling-*  house  to  the  f^^^^ 
crossing-  he  now  has  over  the  railroad  is  about  55  ro^^' 
and  from  said  crossing-  to  plaintiff's  watering-  place    *^^^ 
his  stock  is  about  40  rods ;  that,  to  rotate  his  crops  ^^ v 
properly  carry  on  his  farming-  operations,  it  is  neces&^/V 
for  plaintiff  to  have,  during-  some  seasons,  pasture  f^p 
his  stock  on  the  north  side  of  said  railroad,  and  durj^ 
the  present  season,  and  for  several  prior  thereto,  plaii^ 
tiff's  pasture  for  stock  has  been  on  that  side  of  said 
railroad  ;  that  during-  a  larg-e  part  of  the  season  all  the 
water  for  plaintiff's  stock  was  obtained  by  driving-  the 
same  across  said  railroad  from  the  north  to  the  south 
side  thereof,  over  said  g-rade  crossing- ;  that  from  the 
evidence  it  does  not  appear  reasonably  certain  that,  at  a 
reasonable  expense,  a  permanent  supply  of  water  for 
stock,  by  wells  or  ponds,  can  be  obtained  on  plaintiff's 
land  on  the  north  side  of  said  railroad  ;  that  the  defend- 
ant obtained  its  rig-htof  way  across  plaintiff's  premises 
by  deed  from   him,  dated  November  5,  1879,  for  the 
consideration  of  $112.50,  said  rig-ht  of  way  being  100 
feet  wide  across  said  premises,  and,  as  said  deed  ex- 
presses  it,  *'  for  the  purpose  of  constructing-  a  railway 
thereon,  and  for  all  uses  and  purposes  connected  v?\t\\ 
the  use  of  said  railway,  and  to  have,  hold,  and  etijoy 
the  land  described  forever,  for  any  and  all  uses   a.n<i 
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purposes  in  any  way  connected  with  the  construction, 
operation,  preservation,  occupation,  and  improvement 
of  the  said  railway"  ;  that  the  railroad  in  question  was 
built  across  the  premises  of  plaintiff  in  the  latter  part 
of  the  year  1879,  and  since  that  time  said  ripht  of  way 
has  been  in  possession  of  defendant,  and  said  railroad 
has  been  operated  by  it,  and  the  plaintiff  has  had  duritig- 
that  time  only  the  ordinary  farm  crossing"  at  g"rade 
hereinbefore  mentioned  ;  that  during  the  hot  and  dry 
season  the  plaintiff  is  put  to  much  extra  labor  and  ex- 
pense in  driving"  his  milk  cows  and  other  stock  back 
and  forth  across  said  railway  track,  which  should  be 
avoided  by  a  crossing  for  such  stock  under-said  railway ; 
that  east  of  the  present  crossing,  and  at  the  embank- 
ment or  fill  about  20  rods  east  of  the  west  line  of  plain- 
tiff's premises  hereinbefore  mentioned,  there  is  a  proper, 
reasonable,  and  convenient  place  to  pu't  in  an  under- 
crossing  of  sufficient  width  and  height  for  stock  to  pass 
through ;  that  such  undercrossing  should  be  not  less 
than  4  feet  in  width  and  6  feet  high  ;  that  the  cost  or 
expense  of  putting  in  an  undercrossing  of  that  size, 
built  in  a  good  and  substantial  manner,  of  iron  and 
stone,  and  covered  with  the  latter  material,  so  as  to 
make  the  same  as  permanent  as  practicable,  is  about 
the  sum  of  $575,  and,  if  built  of  wood,  about  $250,  as 
appears  from  the  evidence  submitted  on  part  of  the  de- 
fendant ;  that  the  plaintiff  has  heretofore  requested  the 
defendant  to  put  in  a  suitable  undercrossing  at  the 
place  hereinbefore  specified,  which  the  defendant  has 
refused  to  do. 

Upon  these  facts,  the  commissioners  concluded  and 
ordered  as  follows  :  '*It  seems  to  the  commissioners, 
from  the  evidence  in  this  case,  that  the  complainant, 
Mr.  Warnock,  during  a  considerable  portion  of  the 
year,  suffers  as  much,  if  not  greater,  inconvenience  and 
damage,  by  reason  of  having  to  open  the  gates  at  the 
crossing,  as  he  now  has,  and  in  being  compelled  to 
drive  his  milk  cows  and  other  stock  back  and  forth 
over  said  crossing  to  water  and  to  shelter,  than  would 
many  persons  residing  upon  a  farm  in  which  a  railroad 
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had  to  be  crossed  to  reach  the  dwelling"  house ;  and 
that  the  circumstances  of  this  case  would  bring"  it  within 
the  principles  laid  down  by  the  supreme  court  in  the 
cases  of  Gray  v.  Railroad  Co.,  and  Boggs  v.  Railroad 
Co.,  and  the  Cutler  Case,  herein  referred  to.  And  the 
commissioners  find,  as  a  matter  of  fact,  that  the  said 
complainant  has  not  an  adequate  means  of  crossing  de- 
fendant's railroad,  as  claimed  by  him  in  his  petition 
herein  ;  that  his  means  of  crossing  said  railroad  would 
be  adequate  if,  in  addition  to  his  present  grade  crossing", 
a  passage  for  stock,  four  feet  wide  by  six  feet  hig-h, 
was  made  under  said  railroad  at  the  embankment  or  fill 
hereinbefore  mentioned,  east  of  said  grade  crossing".  It 
is  hereby  ordered  by  the  said  board  of  railroad  commis- 
sioners that  within  sixty  days  after  being  served  with 
a  copy  of  this  order,  that  the  said  defendant,  the  Bur- 
ling-ton,  Cedar  Rapids  &  Northern  Railway  Company, 
construct,  put  in,  and  thereafter  maintain  for  the  com- 
plainant the  said  undergrade  crossing  or  passageway 
for  stock  at  the  place,  and  of  the  size  or  dimensions, 
hereinbefore  specified." 

On  the  hearing  in  the  district  court,  appellant  intro- 
duced evidence  tending  to  show  that  an  opening  in  the 
embankment,  such  as  that  ordered,  would  render  the 
roadbed  less  safe  than  the  solid  embankment ;  that, 
there  being  a  less  depth  of  earth  over  the  opening  than 
on  each  side  of  it,  the  embankment  would  *' heave" 
more  from  frost  than  would  the  surface  over  the  open- 
ing, thereby  causing  a  depression  in  the  track  that 
would  increase  the  danger  from  broken  rails.  Appellee 
introduced  evidence  tending  to  show  the  contrary,  and 
also  showing  that  the  annual  rental  of  his  farm  would 
be  worth  more  with  than  without  the  undergrade  pas- 
sage way. 

3.  The  order  of  the  commissioners  and  the  affirmance 
thereof  by  the  district  court  seem  to  be  based  upon  the 
view  taken  of  the  cases  of  Gray  v.  Railroad  Co.,  37 
Iowa  120 ;  Boggs  v.  Railroad  Co.,  54  Iowa  435,  6  N. 
W.  744,  and  State  v.  Mason  City  &  Ft.  D.  Ry.  Co.,  85 
Iowa  517,  52  N.  W.  490,  spoken  of  as  the  *' Cutler 
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Case."     It  has  been  repeatedly  announced  by  this  court 
that  each  case  of  this  kind  must  be  determined  by  its 
own  facts.     We  think  a  careful  examination  of  the  cases 
relied   upon  will  show  that  they  are  distingfuishable 
from  the  case  at  bar  in  several  important  particulars. 
In  Gray's  Case  it  was  held  that  he  had  the  right  to 
require  two  crossings,  because  of  the  clause  in  the  right 
of  way  deed.     It  was  also  held  that,  the  language  of  • 
the  deed  being  the  same  as  the  statute  as  to  the  kind  of 
crossings,  they  were  to  be  of  the  kind  recognized  in 
the  statute  ;  "  that  is,  they  are  to  be  causeways,  which 
the  statute  regards  as  adequate  crossings,  or  other  ade- 
quate crossings. ' '     In  that  case  the  plaintiff  had  a  grade 
crossing,   inclosed  with  gates,  between   his  residence 
and  the  public  highway,  by  which  he  went  to  and  from 
his  home.     The  court  held  that  this  crossing  was  inade- 
quate, and  that  Mr.  Gray  had  the  right  to  require  an 
open  crossing  to  the  highway.     The  reasons  given  for 
this  conclusion   were  the  condition  of  the  gates,  and 
plaintiff's  right  to  ready  access  to  the  highway.     The 
court  says:  *' The  railroad  has  thus,  as  the  evidence 
shows,  interposed  itself  between  plaintiff  and  the  high- 
way, and  leaving  him  egress  only  through  two  ill-con- 
structed and  heavy  gates.     Every  time  that  he  or  any 
member  of  his  family  has  occasion  to  leave  the  prem- 
ises, whether  upon  business  or  pleasure,  the  way  lies 
through  these  barriers,  which  constitute  the  only  means 
of  reaching  the  county  town,  or  elections,  or  school 
meetings,  or  church,  or  of  making  a  family  visit  to  a 
neighbor."     The  case  of  Bankhead  v.  Brown,  25  Iowa 
540,  is  quoted  from  in  that  opinion,  as  follows  :  "  With- 
out a  road,  or  the  means  of  getting  a  road,  to  the  farm 
of  a  citizen,  he  could  not  well  obey  the  venire  that  com- 
mands him  to  attetid  at  the  court  as  a  juror,  could  not 
well  pay  his  taxes,  vote,  reach  the  church,  or  send  his 
children  to  school.     Hence  the  state  may  properly  pro- 
vide for  the  establishment  of  a  public  road  or  highway, 
to  enable  every  citizen  to  discharge  his  duties.     The 
state  is  not  bound  to  allow  its  citizens  to  be  walled  in, 
insulated,  imprisoned,  but  may  provide  them  a  way  of 
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deliverance."  It  is  further  said:  **With  these  con- 
siderations in  view,  we  are  of  opinion  that  where  a  rail- 
way runs  between  the  residence  of  a  citizen,  and  the 
only  means  which  he  has  of  reaching-  a  highway,  that 
he  has  a  rig-ht  to  insist  that  an  open  crossing-  shall  be 
provided  for  him,  by  means  whereof  he  may  reach  the 
highway  without  stopping  to  open  gates  or  remove  bars. 
He  has  a  right  to  as  free  and  unobstructed  egress  as 
the  circumstances  of  the  case  reasonably  admit.  And, 
whilst  the  railroad  company  has  a  right  to  inter- 
vene between  him  and  the  highway,  it  has  not 
the  right  unnecessarily  to  subject  him  to  incon- 
venience and  burdens,  which  can  be  guarded  against  by 
the  exercise  of  reasonable  care,  and  at  reasonable  out- 
lay. The  necessities  of  the  citizen  often  require  that 
he  shall  be  able  to  reach  the  highwav  without  any 
delay.  Sometimes  his  wife  and  children,  unattended, 
desire  egress,  and,  under  such  circumstances,  a  block- 
ade of  the  way  by  gates  and  bars  encroaches  unreason- 
ably upon  the  rights  which  the  government  guaranties 
the  citizen,  and  in  which  he  has  a  right  to  demand 
protection."  In  the  Case  of  Boggs  the  demand  was, 
under  the  statute,  for  an  open  grade  crossing  between 
the  plaintiff's  residence  and  the  highway,  by  which  be 
went  to  and  from  his  home.  The  court  says  :  '*In 
this  case  the  railway  track  extends  between  the 
plaintiff's  house  and  the  highway.  In  such  a  case  the 
only  crossing  which  is  adequate  is  an  open  crossing,  if 
the  owner  of  the  premises  demands  it.  Gray  x\  Rail- 
road Co.,  37  Iowa  119.  The  duty  of  providing  an 
open  crossing  upon  request  is,  therefore,  in  this  case, 
imposed  by  statute."  It  will  be  observed  that  the 
demand  in  each  of  these  cases  was  for  an  open  crossing 
to  the  public  highway,  and  that  the  conclusions  reached 
were  based  upon  the  rights  of  the  complainants  to  have 
ready  access  to  the  highway,  while  in  this  the  demand 
is  for  two  crossings  to  farm  and  pasture  land.  The 
purpose  for  which  the  crossings  were  demanded  in 
those  cases  was  different  from  that  for  which  they  are 
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demanded  in  this.     Those  crossing's  were  such  as  to  be 
used  every  day,  and    frequently  many   times  a  day, 
throug'hout  the  year  ;    while  this  is  only  required  for 
use  during"  the  pasturing-  season,  and  mostly  during- 
the  dry  portions  of  the  season.     In   those   cases  the 
complainants  had  no  other  means  of  reaching-  the  hig-h- 
way,  while  in  this,  with  the  g-ates  replaced  as  offered, 
Mr.  Warnock  has  a  crossing  to  his  pasture  "fully  up 
to  the  standard  of  the  usual  and  ordinary  farm  crossing- 
at  grade. "    The  only  complaint  made  against  the  present 
crossing- is  that  gates  have  to  be  opened  and  closed. 
Ordinarily,  a  farm  crossing  without  gates  would    be 
condemned.     *'There  would  certainly  be  a  grave  ob- 
jection to  a  crossing  in  a  pasture  that  would  allow 
cattle  to  enter  upon   the   track,  and   stop  there.     It 
would  unquestionably  be  a  source  of  danger."     Curtis 
V.  Railway  Co.,  supra.     We  do  not  think  the  facts  of 
this  case  bring  it  within  the  rules  or  reasoning  of  the 
Cases  of  Gray  or  of  Boggs.     The   "Cutler  Case,'*  so 
called,  is  more  like  this  in  its  facts.     The  case  came  to 
this  court  on  appeal  from  a  ruling  on  a  demurrer  by 
which  the  question  as  to  the  jurisdiction  of  the  com- 
missioners and  of  the  district  court  was  presented  and 
passed  upon.     The  facts  of  the  case  were  not  before 
this  court,  and  were  not  considered  by  it.     The  opinion 
concludes  as  follows  :     "The  justness  or  reasonableness 
of  the  order  making  a  change  from  a  grade  to  an  under- 
grade crossing  is  not  presented  to  us  by  the  record." 
Referring  to  the  commissioners'  reports  for  the  years 
1889  (page  1039)  and  1890  (page  850),  we  find  the  facts 
to  be,  in  substance,  as  follows  :     Mr.  Cutler  owned  80 
acres   of  land,  over  which  the  defendant's  track  ran 
diagonally  across  his  pasture  land.     "He  asks  whether 
the  railway  company  can  fence  the  road,  simply  put  in 
gates,  and  cut  him  off  from  the  water  unless  he  drives 
his  stock  both   ways.     He  thinks  he  is  entitled  to  an 
open  or  an  under  crossing."     The  commissioners,  in 
their    report,    say  :     "The   commissioners  understand 
from  the  statement  of  the  case  that  an  embankment  in 
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some  places  at  least  eig"ht  feet  hig*h  runs  across  this 
piece  of  land,  and  that  the  crossing  is  at  a  point  where 
it  is  that  hig-h.  They  do  not  learn  from  the  papers 
whether  a  better  point  could  have  been  found,  and 
conclude  that,  for  a  g-rade  crossing,  the  place  selected 
is  as  available  as  any  other.  An  under  or  an  open 
crossing-  evidently  w^ould  meet  all  the  present  require- 
ments of  Mr.  Cutler."  They  further  say  :  "It  seems 
to  be  claimed  and  admitted  that  there  is  no  practical 
difficulty  in  putting  in  an  undercrossing  in  this  pasture, 
and  it  is  evident  that  the  land  can  only  be  used  to 
advantage  for  the  purpose  that  the  owner  desires  to 
use  it  by  means  of  an  undercrossing."  Having  cited 
the  Cases  of  Gray  and  of  Curtis,  stipra^  they  conclude 
as  follows  :  '*A  careful  examination  of  the  text  of  the 
two  cases  above  noted  leads  the  commissioners  to  the 
conclusion  that  an  overcrossing  of  an  embankment 
eight  feet  high,  with  gates  on  each  side,  is,  under  the 
conditions  stated,  not  an  adequate  crossing,  and  that  an 
undercrossing  would  be  adequate  for  all  purposes 
indicated  in  this  complaint. ' '  A  rehearing  was  granted, 
and,  after  viewing  the  premises,  the  commissioners 
adhered  to  the  order  first  made.  Here  we  have  a  case 
presenting  an  exception  to  the  general  rule  of  grade 
crossings.  Owing  to  the  height  of  the  embankment 
and  the  fact  that  safety  requires  gates  at  farm  cross- 
ings, the  grade  crossing  was  not  regarded  adequate, 
and,  therefore,  the  other  was  ordered.  It  was  because 
of  the  embankment  that  traversed  Mr.  Cutler's  land 
that  it  was  held  impracticable  to  have  an  adequate 
crossing  at  grade.  An  undercrossing  was  deemed  the 
only  adequate  means  under  the  circumstances,  and, 
therefore,  it  was  ordered.  In  this  case  there  is  no 
embankment  or  other  cause  to  prevent  a  grade  crossing 
as  fully  adequate  as  grade  farm  crossings  can  be  made. 
We  do  not  think  Cutler's  Case  is  within  the  reasoning 
of  the  two  cases  noted,  nor  that  it  is  authority  for  the 
order  made  in  this  case. 

4.  We  now  inquire  from  the  facts  of  this  case  whether 
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the  order  in  question  is  reasonable,  or,  in  other  words, 
whether  the  undercrossing"  ordered  is  neces- 
sary to  afford  Mr.  War  nock  adequate  means  crwIiBf.**'**** 
of  crossing-.  In  determining-  this,  we  must 
have  in  mind  that,  under  the  law,  he  is  entitled,  not  to 
the  most  convenient  or  profitable  means  of  crossing, 
but  to  adequate  means  ;  that  one  g-rade  crossing,  with 
g-ates  and  g-uard,  is  the  rule  in  such  cases ;  and  that  it 
is  only  when  a  g-rade  crossing  is  inadequate  that  other 
or  additional  means  may  be  ordered.  In  determining 
what  are  adequate  means  of  crossing,  we  must  consider 
the  purpose  for  which  the  same  are  to  be  used,  the 
rig-hts  of  the  respective  parties,  and  all  facts  and  cir- 
cumstances tending  to  show  what  is  reasonable  in  the 
premises.  It  will  be  observed  that  the  undergrade 
passageway  is  not  asked  nor  ordered  in  lieu  of,  but  in 
addition  to,  the  causeway  already  provided.  It  is  not 
asked  nor  ordered  because  of  there  being-  no  cattle 
g-uard  at  said  causeway,  nor  because  the  g-ates  are  cum- 
bersome and  hard  to  open  and  close ;  neither  is  it 
because  the  causeway  is  unsuitable  as  a  crossing.  If  a 
cattle  g-uard  and  other  gates  were  asked  and  ordered, 
the  order  would  be  reasonable.  Mr.  Warnock  was 
asked  :  "If  the  defendant  would  put  in  cattle  guards 
at  the  present  crossing,  and  a  wing  fence,  and  reduce 
the  weight  of  the  gates,  so  they  could  be  easily  handled, 
would  that  satisfy  you,  without  this  undercrossing  ?" 
He  answered  :  "No  :  I  have  no  time  to  handle  it.  The 
object  of  this  proceeding  is  solely  to  obtain  an  under- 
crossing  for  cattle  to  pass  in.  A  crossing  with  gates 
would  not  satisfy  me.  What  I  want  is  an  under  cattle 
pass,  so  the  cattle  can  get  to  water  when  they  want  to. 
This  right  of  way  was  fenced  across  the  farm  several 
years  prior  to  this  suit.  The  present  crossing-  was  put 
in  a  few  years  ag-o.  I  asked  for  it.  Have  farmed  this 
land  since  1869.  Got  a  deed  for  it  in  1875.  No  stock 
ever  struck  on  this  stone  crossing  that  I  know  of.  I 
would  not  be  satisfied  if  a  better  gate  was  put  in  there. 
Have  never  been  eng-aged  in  railroad  building  or  engi- 
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neeringf."  The  order  is  solely  for  the  reason  that  it 
will  be  convenient  and  profitable  for  the  landowner  to 
have  this  additional  means  of  crossing.  That  it  would 
be  convenient,  and  to  some  extent  profitable,  to  Mr. 
Warnock,  to  have  both  means  of  crossing"  there  can  be 
no  question.  It  would  be  convenient  that  his  stock 
might  pass  at  pleasure,  and  profitable  in  the  advantage 
to  his  stock,  and  the  saving*  of  labor  in  driving  them 
during  the  pasturing  season.  It  would,  no  doubt,  be 
convenient,  and  may  be  profitable,  to  Mr.  Warnock,  if 
the  cailroad  was  entirely  removed  from  his  farm  ;  but 
it  is  rightfully  there,  subject  to  the  duty  of  providing 
him  adequate  means  of  crossing.  While  convenience 
and  profit  to  the  landowner  and  expense  to  the  company 
are  proper  to  be  considered,  neither,  taken  alone,*'  is 
necessarily  ground  for  making  or  refusing  an  order 
like  that  in  question.  Mr.  Warnock  is  entitled  to  ade- 
quate means  of  crossing,  and  it  seems  not  to  be  ques- 
tioned but  that,  if  the  causeway  now  used  is  inadequate, 
he  is  entitled  to  the  undercrossing  ordered.  The 
question,  then,  is  whether  the  causeway,  with  proper 
gates  and  guard,  is  adequate.  This  question  finds 
ready  answer  in  the  facts  that  this  causeway  is  the  kind 
of  crossing  contemplated  in  the  statute  as  usually  ade- 
quate ;  that  it  *'is  fully  up  to  the  standard  of  the  usual 
and  ordinary  farm  crossings  at  grade";  and  that  the 
only  complaint  made  against  it  is  that  the  gates  have  to 
be  opened  and  closed.  We  have  said  that,  except  where 
unusual  conditions  exist,  such  crossings  should  have 
gates.  Therefore,  if  this  complaint  is  to  prevail,  most 
farm  crossings  at  grade  must  be  abandoned  as  inade- 
quate, because  of  the  inconvenience  and  labor  of  opening 
and  closing  the  gates.  Surely,  such  is  not  the  intent 
of  section  1268.  This  causeway  is  available  for  the 
crossing  of  teams,  as  well  as  loose  animals  ;  while  the 
undercrossing  would  be  only  available  for  the  latter. 
Therefore  the  causeway  may  not  be  dispensed  with.  It 
seems  clear  to  us  that  the  causeway  is  adequate  as  a 
means  of  crossing,  within  the  meaning  of  the  statute, 
and  that  under  the  facts,  it  is  not  reasonable  to  require 
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the  appellant  to  construct  and  liiaintain  the  undercross- 
mg  in  addition  thereto. 

Other  questions  made  by  appellant  are  discussed,  but, 
in  the  view  we  take  of  the  case  on  its  merits,  they  need 
not  be  noticed.  For  the  reasons  stated,  the  order  and 
judgfment  of  the  district  court  are  reversed. 


NOTE. 

Farm  Crossings — Adequacy — Duty  of  Company. — A  crossing-  need 
not  be  adequate  to  free  passag^e  of  unherded  cattle.  Omaha,  etc., 
R.  Co.  V,  Seveim,  (Neb.)  45  Am.  &  Kng,  R.  Cas.  122,  30  Neb.  318,  46 
N.  W.  Rep.  842.  A  party  petitioning^  to  compel  a  company  to  provide 
an  open  crossing*  to  connect  the  parts  of  a  pasture  throug^h  which 
the  road  runs  should  at  least  show  that  he  has  no  other  adequate 
means  of  crossing.  In  the  absence  of  the  entire  evidence,  the  find- 
ing of  the  court  l^low  will  not  be  disturbed,  that  the  gfates  provided 
by  the  company  were  adequate,  and  that  the  only  objection  to  such 
gates  was  the  trouble  of  opening-  and  closing-  them.  Curtis  v, 
ChicsLgo,  etc.,  R.  Co.  13  Am.  &  Zng,  R.  Cas.  593,  62  Iowa  418,  17  N, 
W.  Rep.  591.  See  also  Truesdale  v,  Jensen,  (Iowa)  59  N.  W.  Rep.  47, 
60  Am.  &  Kng.  R.  Cas.  593,  adstr.  But  in  Williams  v.  Clark,  (Mass.) 
24  Am.  &  Kng*.  R.  Cas.  460,  140  Mass.  238,  where  a  contract  between 
the  g-rantor  of  land  to  a  railway  company  and  the  company  provided 
that  the  latter  was  to  maintain  a  convenient  crossing-  it  was  held 
that  the  company  was  bound  to  keep  the  crossing  unobstructed  and 
free  from  gates  and  bars. 
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Mayor,  etc.,  of  City  of  Baltimore 
Baltimore  Trust  &  Guarantee  Co. 

{Supreme  Court  of  the  United  States ^  April  26,  1897,) 

Street  Railways — Change  of  Franchise — Power  of  Municipal  Coun- 
cil.*— An  ordinance  of  a  city  council  permitting  the  construction 
and  operation  of  an  electric  street  railway  provided  generally  for 
double  tracks  through  the  streets  in  which  the  railway  was  allowed 
to  run.  A  subsequent  ordinance  was  passed  before  the  completion 
of  the  railway  reducing  the  right  to  use  double  tracks  and  granting 
the  right  to  use  but  one  for  a  comparatively  short  distance  in  a 
certain  very  crowded  and  narrow  street.  Held^  that  such  second 
ordinance  was  not  inconsistent  with  the  terms  of  the  original  ordi- 
nance, and  that  it  did  not  materially  modify  or  prohibit  the  exer- 
cise of  the  privileges  granted  by  the  original  ordinance,  nor  did  it 
impair  the  obligation  of  the  contract,  or  destroy  vested  rights. 

Appeal  from  the  United  States  Circuit  Court  for 
the  district  of  Maryland. 

The  appellee,  being-  the  plaintiff  below,  brought 
this  action  in  the  circuit  court  of  the  United  States  for 
the  district  of  Maryland  for  the  purpose  of  enjoining 
the  city  authorities  from  tearing-  up  or  interfering  with 
the  railroad  track  laid  down  by  the  Lake  Roland  Ele- 
vated Railroad  Company  on  Lexington  street,  in  the 
city  of  Baltimore.  The  bill  and  the  answer  were  duly 
filed  in  April,  1893,  and  the  following  are  substantially 
the  facts  upon  which  the  case  was  heard  and  deter- 
mined by  the  court  below  : 

The  plaintiff  sued  as  trustee  and  mortgagee  named 
in  a  mortgage  executed  by  the  Lake  Roland  Company 
to  secure  the  payment  of  certain  bonds  issued  and  to  be 
issued  by  the  company  for  the  purpose  of  raising  funds 
to  construct  its  road.  The  mortgage  was  upon  all  the 
property  of  the  company,  its  railroad,  plant,  tracks, 

*See  note  at  end  of  case. 
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etc.,  and  was  executed  on  the  1st  day  of  September  m 
the  year  1892.  The  amount  of  the  bonds  which  the 
mortgHgfe  so  secured  was  a  million  dollars,  the  princi- 
pal payable  on  the  1st  of  September  in  the  year  1942. 
It  w^as  on  the  ground  that  the  proposed  action  here- 
after mentioned  on  the  part  of  the  city  authorities 
would  result  in  a  most  material  impairment  of  the 
security  of  the  mortgag-e  that  this  suit  was  brought  by 
the  trustee  and  mortgagee  for  the  purpose  of  restrain- 
ing such  action. 

The  Lake  Roland  Company  was  the  result  of  a  con- 
solidation of  two  railway  companies,  one  of  which, 
called  the  North  Avenue  Railway  Company  of  Balti- 
more City,  had  the  franchise  to  construct  and  operate 
a  j>assenger  railway  in  the  city  of  Baltimore,  the  whole 
line  of  which  road  was  to  be  located  in  that  city.  The 
Lake  Roland  Company  succeeded  to  all  the  rights  ac- 
quired by  the  North  Avenue  Railway  Company.  The 
legislature  of  Maryland,  by  the  act  chapter  370  of  the 
Laws  of  1890,  among  other  things  enacted  that  '*the 
mayor  and  city  council  of  Baltimore  shall  have  the 
power  to  regulate  the  use  of  the  streets,  lanes  and 
alleys  in  said  city  by  railway  or  other  tracks,"  etc. 
On  the  8th  of  April,  1891,  the  common  council  of  Bal- 
timore passed  what  is  termed  '^Ordinance  No.  23,"  by 
which  it  authorized  the  North  Avenue  Railway  Com- 
pany of  Baltimore  City,  in  connection  with  its  tracks 
in  other  streets  mentioned  in  the  ordinance,  '*to  lay 
down  and  construct  double  iron  railway  tracks  for  the 
purposes  of  its  business  *  *  *  on  Lexington  street 
westwardly  to  Charles  street  from  North  street." 
This  is  a  distance  of  about  1,100  feet.  The  right  was 
also  given  to  the  company  to  operate  its  road  by  elec- 
tricity supplied  from  overhead  wires,  and  the  tracks, 
wires,  and  poles  were  to  be  laid  and  constructed  under 
the  supervision  and  direction  of  the  city  commissioner. 
Various  other  conditions  and  regulations  were  con- 
tained in  the  ordinance,  all  of  which  the  railroad  com- 
pany accepted.  As  a  portion  of  the  road  to  be  con- 
structed   consisted    of    an    elevated    road,    it   became 

7  (N.  s.)  A.  &  E.  R.  Cas.— 40 
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necessary  to  obtain  the  sanction  of  the  legislature 
before  the  company  undertook  the  execution  of  the 
work.  Accordingly,  chapter  112  of  the  Laws  of  1892 
was  passed,  the  first  section  of  which  ratified  and  con- 
firmed ordinance  No.  23,  with  *'the  same  effect  as  if 
the  mayor  and  city  council  of  Baltimore,  at  the  time  of 
the  passage  of  said  ordinance,  had  been  fully  author- 
ized by  the  general  assembly  to  pass  said  ordinance, 
and  to  grant  each  and  all  of  the  powers-  and  privileges 
therein  contained  :  the  said  mayor  and  city  council  to 
have  the  same  power  and  control  hereafter  in  reference 
to  the  enforcement,  amendment  or  repeal  of  said  ordi- 
nance as  it  has,  or  would  have,  in  respect  to  any  ordi- 
nance passed  under  its  general  power." 

Subsequently  to  the  passage  of  this  act  of  1892,  the 
Lake  Roland  Company,  in  the  summer  and  fall  of  1892, 
commenced  to  lay  its  tracks  in  the  city,  and  to  build  a 
portion  of  its  elevated  road.  Prior  to  the  laying  down 
of  any  tracks  on  Lexington  street  between  North  and 
Calvert  streets, — the  latter  being  a  street  which  crosses 
Lexington  street  between  North  and  Charles  streets  at 
a  distance  of  between  three  and  four  hundred  feet  west 
from  North  street, — it  became  known  to  the  railroad 
company  that  the  mayor  and  some  of  the  city  authorities 
were  opposed  to  the  laying  of  double  tracks  in  that 
street  between  those  points.  This  was  a  short  time 
prior  to  the  7th  day  of  November,  1892.  On  that  day 
the  mayor  wrote  a  letter  to  the  president  of  the  railway 
company,  in  which  he  stated  that  he  had  noticed  the 
company  had  commenced  laying  double  tracks  on  Lex- 
ington street,  between  North  and  Calvert  streets,  and 
that  the  public  interest,  in  his  judgment,  required  that 
no  more  than  a  single  track  should  be  laid  on  Lexing- 
ton street  at  that  point,  and  that  the  law  oflScers  of  the 
city  had  informed  him  that  it  was  competent  for  the  city 
council  to  prohibit  the  laying  of  double  tracks  there. 
The  mavor  also  stated  that  at  the  next  session  of  the 
council  an  ordinance  would  be  introduced  prohibiting 
the  company  from  laying  double  tracks  on  the  portion 
of  Lexington  street  above  described.     He  ended  by  saj- 
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ing- :  **I  write  you  this  to  prevent  you  from  g-oing- to 
the  unnecessary  expense  of  laying*  a  system  of  double 
tracks,  and  afterwards  being  required  to  remove  them." 
On  the  same  day  the  president  of  the  railroad  company 
received  from  the  city  solicitor  a  notice  that  he  was,  at 
the  request  of  the  mayor,  preparing-  an  ordinance  to 
prohibit  the  railroad  company  from  laying"  more  than  a 
sing'le  track  on  Lexing-ton  street,  between  North  and 
Calvert,  and  he  offered  to  permit  the  president  of  the 
railroad  company  to  see  the  proposed  ordinance  before 
it  was  sent  to  the  council.  It  is  stated,  however,  on 
the  part  of  the  railroad  company,  that  at  no  time  prior 
to  the  12th  day  of  November,  1892, — two  days  prior  to 
the  passag-e  of  the  ordinance  hereafter  spoken  of ,--T-was 
there  any  intimation  g-iven  to  the  oflScers  of  the  com- 
pany that  there  was  any  opposition  to  the  laying*  of  the 
company's  double  tracks  on  Lexington  street  between 
Calvert  and  Charles  streets,  which  was  a  distance  of 
between  seven  and  eight  hundred  feet  immediately  west 
of  Calvert  street,  and  the  portion  of  Lexington  street 
between  Calvert  and  North  streets  was  immediately 
east  from  Calvert  street.  It  is  asserted  on  the  part  of 
the  company  that  it  laid  the  double  tracks  on  Lexington 
street,  between  Calvert  and  Charles  streets,  without 
opposition  on  the  part  of  any  one,  so  far  as  it  knew  ; 
but  it  admits  that  it  did  lay  the  double  tracks  between 
North  and  Calvert  streets,  notwithstanding  the  receipt 
of  the  letters  mentioned,  and  in  spite  of  the  known 
opposition  of  the  mayor.  This  work  was  done,  between 
North  and  Calvert  streets,  during  the  night  and  on 
election  day,  so  that  before  the  14th  of  November,  1892. 
the  work  of  laying  the  double  tracks  on  Lexington 
street  had  been  substantially  completed  the  whole  dis- 
stance  between  North  and  Charles  streets.  The  com- 
mon council  of  the  city  met  on  the  day  last  named,  and 
passed  '*An  ordinance  to  regulate  the  use  of  Lexington 
street  between  North  street  and  Charles  street  by  rail- 
way tracks,  and  to  prohibit  the  laying  or  maintaining 
or  using  by  North  Avenue  Railway  Company,  or  any 
other  person  or  corporation,  of  more  than  a  single  iron 


628  STREET  RAILWAYS.  Vol.  Vn 

(N.  s.) 

Mayor,  etc.,  of  Baltimore  v.  Baltimore  T.  &  G.  Co. 

railway  track  upon  said  portion  of  Lexington  street." 
The  first  section  of  this  ordinance  reads  as  follows  : 

"  Section  1.  Be  it  enacted  and  ordained  by  the  mayor 
and  city  council  of  Baltimore,  that  the  first  section  of 
ordinance  No.  23,  approved  April  8,  1891,  so  far  as  the 
same  authorized  and  empowered  the  North  Avenue 
Railway  Company  to  lay  double  iron  railway  tracks 
upon  the  portion  of  Sast  Lexington  street  between 
North  street  and  Charles  street,  be,  and  hereby  is, 
repealed,  and  that  the  authority  and  license  given  to 
said  North  Avenue  Railway  Company  by  said  first  sec- 
tion of  said  ordinance  to  lay  such  double  iron  railway 
tracks  be,  and  hereby  is,  revoked." 

(It  will  be  observed  that  this  ordinance,  instead  of 
confining  the  single  track  to  that  portion  only  of  Lex- 
ington street  lying  between  North  and  Calvert  streets, 
as  spoken  of  by  the  mayor,  included  the  w^hole  of  Lex- 
ington street  between  North  and  Charles  streets.) 

The  second  section  of  the  same  ordinance  prohibited 
any  person  or  corporation  from  laying  down  railway 
tracks  on  Lexington  street  except  as  provided  in  the 
succeeding  section  of  the  ordinance,  and  directed  that 
all  tracks  which  had  been  theretofore  placed  on  Lexing- 
ton street  should  be  removed  by  the  persons  who  laid 
them,  within  10  days  after  they  received  notice  to  that 
effect  from  the  city  commissioner. 

The  third  section  authorized  the  railroad  company  to 
lay  down  and  maintain  one  track,  and  no  more,  on  Lex- 
ington street,  "  upon  the  same  terms  and  subject  to  the 
same  provisions  and  limitations  as  were  provided  by 
the  city  ordinance  No.  23,  of  April  8,  1891,  in  respect 
to  double  iron  railway  tracks  there  authorized  to  be 
laid  on  said  portion  of  Lexington  street."  The  third 
section  contained  also  the  following  proviso:  ''Pro- 
vided as  a  condition  precedent  to  the  right  of  the  North 
Avenue  Railway  Company  to  exercise  the  authority  or 
license  in  this  section  conferred  upon  it,  the  said  North 
Avenue  Railwa)'^  Company  shall  within  twenty  days 
from  the  passage  of  this  ordinance,  at  its  own  expense, 
remove  the  whole  or  such  portion  of  the  double  iron 
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railway  tracks  that  it  has  caused  to  be  laid  on  said  por- 
tion of  Lexington  street,  as  the  city  commissioner  shall 
designate,  and  shall  also,  at  its  own  expense,  replace 
the  pavement  on  the  said  portion  of  East  Lexington 
street  in  a  manner  satisfactory  to  the  city^  commissioner. ' ' 

After  the  passage  of  this  ordinance,  and  before  the 
expiration  of  the  20  days  .mentioned  in  the  proviso  to 
the  third  section,  the  railroad  company,  not  admitting 
the  right  of  the  city  to  pass  such  ordinance,  or  to  com- 
pel the  company  to  take  up  one  of  its  tracks,  and  yet 
being  embarrassed  by  the  proviso  as  to  the  necessity  of 
taking  up  the  tracks  within  20  days,  came  to  an  under- 
standing with  the  city  authorities  that,  as  both  parties 
desired  a  speedy  determination  of  the  question  of  law, 
a  case  should  be  made  which  should  raise  that  question, 
and  it  should  be  presented  to  the  courts  for  their  deci- 
sion, and  that  in  the  meantime  the  provision  limiting  the 
time  in  which  to  take  up  the  track  would  not  be  enforced. 
Accordingly  a  bill  was  filed  in  the  city  court  of  Balti- 
more by  the  railroad  company  raising  the  question,  and 
a  demurrer  on  the  part  of  the  city  was  served,  and  a 
decree  taken  against  the  company  pro  fomia  in  that 
court.  An  appeal  was  then  taken  by  the  company  to 
the  court  of  appeals  of  Maryland,  which  court,  after 
full  argument  of  the  question,  decided  the  case  on  its 
merits,  and  aflSrmed  the  judgment  of  dismissal  directed 
by  the  court  below.  Lake  Roland  El.  Ry.  Co.  x\  City 
of  Baltimore,  77  Md.  352,  26  Atl.  510.  This  decision 
was  rendered  about  the  16th  of  March,  1893. 

Thereafter  the  railroad  company  took  up  one  of  its 
tracks  on  Lexington  street  and  located  the  other,  under 
the  direction  of  the  city  commissioner,  and  proceeded 
with  due  diligence  to  lay  down  a  single  track  on  Lex- 
idg"ton  street,  and  to  restore  the  street  to  its  proper 
condition. 

While  engaged  in  this  work,  and  on  the  1st  of  April, 
1893,  the  mayor  notified  the  company  by  letter  that  he 
w^as  advised  that  the  company  had  no  authority  to  lay 
its  track  on  the  bed  of  Lexington  street  between  North 
and   Charles  streets,  in  the  absence  of  an  ordinance 
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granting-  such  a  privilege  from  the  mayor  and  city 
council.  (This  letter,  it  is  supposed,  was  based  upon 
the  proposition  that  the  company  had  not  complied 
with  the  condition  contained  in  the  ordinanceof  Novem- 
ber, 1892,  already  mentioned).  The  mayor,  therefore, 
advised  the  company  that,  in  the  opinion  of  the  city  law 
oflScers,  the  present  single  tijack  of  the  company  occu- 
pying the  bed  of  the  street  was  a  violation  of  law.  A 
suggestion  was  made  by  him  that  an  application  for  an 
ordinance  be  at  once  made  to  the  city  council,  and  that 
there  should  be  no  delay  in  the  matter,  as  the  public 
convenience  required  Lexington  street  to  be  promptly 
made  passable  by  repaving.  The  president  of  the 
company  replied,  declining,  under  the  circumstances, 
to  ask  for  the  passage  of  another  ordinance,  because, 
as  he  was  advised  and  believed,  the  company  already 
had  a  clear  right  to  lay  down  and  maintain  its  tracks  on 
Lexington  street.  The  mayor,  on  April  5,  1893,  then 
notified  the  company  that  on  Wednesday,  April  12tli, 
the  commissioner  would  commence  to  take  up  the 
tracks  on  Lexington  street,  unless  in  the  meantime  the 
railroad  company  applied  to  the  city  council,  which 
would  meet  on  April  10th,  for  an  ordinance  giving  it  a 
right  to  keep  its  track  on  the  street. 

Soon  afterwards,  and  on  the  15th  of  April,  1893,  this 
suit  was  commenced.  In  the  bill  it  was  alleged  that, 
if  the  city  were  permitted  to  take  up  the  tracks,  it 
would  be  impossible  for  the  company  to  reach  its  ter- 
minus at  the  corner  of  Charles  and  Lexington  streets ; 
and  that,  as  the  entire  railway  system  of  the  company 
was  on  the  eve  of  completion  and  operation,  it  would 
suffer  great  damage  by  the  removal  of  the  tracks. 
The  plaintiff  also  claimed  that,  ordinance  No.  23 
having  been  accepted  and  acted  upon  by  the  railroad 
company,  there  was  thereby  constituted  an  irrepealable 
and  inviolable  contract  between  the  municipal  corpora- 
tion and  the  railroad  company,  the  terms  of  which 
could  not  be  altered  or  impaired  without  the  consent  of 
both  parties  to  the  contract ;  and  that,  therefore,  the 
subsequent  ordinance  purporting  to  change  the  terms 
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of  the  orig-inal  so  as  to  deprive  the  railroad  company  of 
the  rigfht  to  reach  its  terminus  with  double  tracks  was 
in  contravention  of  the  tenth  section  of  the  first  article 
of  the  constitution  of  the  United  States,  which  prevents 
legfislation  which  impairs  the  obligation  of  contracts, 
and  for  that  reason  the  subsequent  ordinance  was  void. 
It  was  also  alleged  that  the  proposed  action  of  the  city 
authorities  was  not  only  invalid,  but  that  it  tended 
directly  to  impair  the  value  of  the  mortgage  security 
held  by  the  plaintiff  trust  company  as  trustee  for  the 
bondholders. 

On  the  other  side  it  was  alleged  on  the  part  of  the 
common  council  that  the  original  ordinance  was  nothing 
but  a  revocable  license,  and  that  the  existence  of  double 
tracks  in  that  portion  of  Lexington  street  lying  between 
North  and  Charles  streets  would  be  inconsistent  with 
the  reasonable  use  of  the  street  at  that  point  by  the 
public  and  by  other  vehicles  ;  that  the  street  w^as  so 
narrow  as  to  leave  but  just  sufficiient  room  between  the 
curb  and  the  railroad  tracks  for  ordinary  vehicles  to 
pass,  and  that  those  which  were  of  extra  width  could 
not  meet  or  pass  a  car  on  the  same  side  of  the  street ; 
that  the  street  was  one  of  the  main  thoroughfares  run- 
ning east  and  west  in  the  city  of  Baltimore  ;  that  at 
certain  portions  of  the  day  it  was  crowded  with 
vehicles  of  all  descriptions,  and  that  to  permit  the  use 
of  the  street  at  the  point  in  question  by  this  company, 
with  its  electric  cars  running  at  a  comparatively  high 
rate  of  speed,  and  with  double  tracks  laid  in  the  street, 
would  prevent  the  reasonable  use  of  the  same  by  the 
public,  and  would  be  dangerous  in  the  extreme,  and 
directly  tend  to  loss  of  life  and  injury  to  property. 

As  to  the  matter  of  convenience  to  the  public  and  of 
necessity  to  the  company,  the  latter  asserted  it  would, 
in  fact,  accommodate  the  public  more  to  have  double 
tracks  than  a  single  one,  while  it  was  a  real  necessity 
to  the  company,  in  order  that  it  might  by  giving  accom- 
modation to  the  public,  impossible  with  a  single  track, 
successfully  compete  with  rival  roads  running  through 
adjacent  streets  for  a  fair  share  of  patronage  ;  that  it 
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could  not  do  so,  if  it  had  but  a  single  track  for  1,100 
feet  on  Lexington  street. 

Upon  these  facts  the  case  was  heard  in  the  court 
below,  and  that  court  held  that  ordinance  No.  23,  upon 
its  acceptance  by  the  railroad  company,  became  a  con- 
tract between  the  city  and  the  railroad  company,  which 
could  not  be  substantially  modified  without  the  consent 
of  both  parties,  and  that  the  subsequent  ordinance  was 
a  violation  of  that  contract,  and  therefore  invalid  ;  and 
a  judgment  was  ordered  enjoining  the  city  authorities 
from  interfering  with  the  railroad  company  in  the  con- 
struction and  maintenance  of  two  parallel  tracks  on 
Lexington  street,  and  from  interfering  in  any  manner 
with  the  company  in  the  operation  of  its  electric  cars 
over  and  upon  such  tracks,  provided  the  two  tracks 
are  laid  and  maintained  and  the  cars  operated  in  con- 
formity with  the  provisions  of  ordinance  No.  23,  and 
in  conformity  with  the  general  regulations  of  the  mayor 
and  common  council  of  Baltimore  relating  to  the  con- 
struction and  operation  of  such  street  railways,  not 
inconsistent  with  the  provisions  of  ordinance  No.  23, 
above  mentioned.  Prom  this  decree.  Judge  Morris, 
district  judge  of  Maryland,  dissented.  64  Fed.  153. 
An  appeal  having  been  taken  by  the  city  of  Baltimore, 
the  case  is  brought  here  for  review. 

T.  Gp  Hayes,  for  appellant. 

Francis  K.  Carey  and  E.  J.  D.    Cross,  for  appellee. 

Mr.  Justice  Peckham,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court. 

The  discussion  on  the  argument  of  this  case  took 
quite  a  wide  range,  but,  in  the  view  we  take,  we  can 
dispose  of  this  appeal  without  deciding  whether  the 
common  council  had  or  had  not  the  power  to  make  a 
contract  for  the  perpetual  use  of  its  streets  by  the  rail- 
road company  upon  the  terms  and  conditions  which 
might  be  agreed  upon  between  the  common  council  and 
the  railroad  company,  and  which,  when  once  agreed 
upon,  should  not  be  thereafter  subject  to  repeal  or  ma- 
terial alteration  of  the  common  council.     It  is  sufficient 
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for  the  decision  of  this  case  to  hold  that  the  direction 
to  lay  but  one  track  through  Lexington  street  between 
the  points  mentioned  did  not  substantially  change  the 
terms  of  the  contract,  and  was  no  more  than  the  exer- 
cise by  the  city  of  its  acknowledged  power  to  make  a 
reasonable  regulation  concerning  the  use  of  that  street 
by  the  railroad  company,  and  that  the  original  contract 
(assuming  that  one  existed)  was  entered  into  subject  to 
the  right  of  the  city  to  adopt  such  a  regulation. 

Chapter  370  of  the  act  of  1890,  referred  to  in  the 
foregoing  statement  of  facts,  distinctly  granted  to  the 
mayor  and  city  council  of  Baltimore  the  power  to  regu- 
late the  use  of  the  streets  by  railway  companies.  In 
the  absence  of  any  such  positive  legislation,  we  think 
there  could  be  no  well-founded  doubt  of  this  power, 
and  that  any  contract  entered  into  by  the  city  with  a 
railroad  company  would  be  subject  to  its  exercise,  so 
long  as  it  did  not  materially  modify  or  impair  the  rights 
granted  by  the  contract.  Indeed,  no  question  is  made 
of  the  existence  of  a  power  of  regulation  by  any  party 
to  this  suit.  It  was  not  denied  by  the  court  below. 
The  only  dispute  on  this  branch  of  the  case  between 
the  parties  is  in  regard  to  the  question  whether  the 
direction  to  lay  but  a  single  track  on  Lexington  street, 
between  the  points  mentioned,  is  or  is  not  a  reasonable 
regulation  of  the  use  of  that  street  to  which  the  con- 
tract was  subjected,  as  above  stated. 

We  are  not  now  concerned  with  the  question  of  the 
right  of  the  common  council  absolutely  or  uncondition- 
ally to  repeal  ordinance  No.  23,  but  simply  as  to 
whether  the  passage  of  the  subsequent  ordinance 
amounted  to  a  valid  regulation  of  the  use  of  the  street 
by  the  railroad  company.  We  think  that  the  later 
ordinance,  although  the  word  "repeal"  was  used  in  its 
first  section,  was,  in  substance,  a  regulation  of  the  use 
of  the  street  which  the  city  had  the  power  to  enact. 
The  effect  of  the  whole  ordinance  was  simply  to  change 
the  right  of  the  company  to  operate  its  road  on  Lexing- 
ton street   for   1,100   feet,  so   that,  instead   of   using 
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double  tracks,  it  should  have  in  that  street  but  a  single 
track. 

There  is  sufficient  in  the  case  before  us  from  which 
it  may  be  seen  that  the  laying-  down  of  double  tracks 
in  some  portion  of  the  street  in  question  was  done  with 
the  knowledge  that  it  was  against  the  wishes  of  the 
mayor  and  the  city  authorities,  and  in  spite  of  the  noti- 
fication by  them  to  the  company  that  immediate  meas- 
ures would  betaken  to  have  ordinance  No.  23  so  altered 
by  the  common  council  at  its  first  session  as  to  provide 
for  the  laying-  of  but  one  track,  instead  of  double 
tracks,  between  North  and  Calvert  streets  on  Lexing- 
ton street.  Notwithstanding  such  notice,  the  company 
proceeded,  by  working  night  and  day,  to  lay  down  the 
double  tracks  in  Lexington  street  between  the  points 
last  named.  In  looking  at  the  question,  therefore,  of 
the  reasonableness  of  the  ordinance  which  made  no  pro- 
vision for  payment  by  the  city  of  the  expense  of  taking 
up  one  track  and  relocating  the  other  along  Lexington 
street,  but  which,  on  the  contrary,  provided  that  it 
should  be  done  at  the  expense  of  the  "railroad  company, 
it  is  proper  that  we  should  view  the  case  as  if  the  pro- 
posed regulation  had  been  passed  before  the  compan}^ 
had  laid  any  track  on  Lexington  street,  between  North 
and  Calvert  streets,  and  before  it  had  been  put  to  any 
expense  on  account  of  such  double  track.  We  cannot 
say  the  regulation  was  unreasonable  simply  on  the 
ground  that  it  did  not  provide  for  paying  the  expense 
of  taking  up  one  track  already  laid  in  the  street  between 
Calvert  and  Charles  streets  (a  distance  of  a  few  hun- 
dred feet)  to  the  laying  of  which  the  city  had  not,  at 
the  time,  objected.  Having  at  one  time  granted  the 
right  to  the  company  to  lay  double  tracks  through  cer- 
tain named  streets  of  the  city  of  Baltimore,  was  it  a 
reasonable  regulation  of  the  use  of  one  of  those  streets 
to  thereafter,  and  before  the  completion  and  operation 
of  the  road  therein,  provide  that  but  a  single  track  in 
that  street  should  be  used,  instead  of  the  double  tracks 
which  had  been  first  provided  for  ? 

Upon  the  facts  already  set  forth,  a  sufficient  founda- 
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tion  was  laid  for  the  exercise  of  a  fair  and  reasonable 
legfislative  discretion  in  determining*  the  question 
whether  the  portion  of  the  street  mentioned  should  be 
occupied  by  a  sing-le  or  double  track  of  the  railway 
company.  A  regulation  of  that  portion  of  the  street  by 
subjecting-  it  to  the  use  of  but  one,  instead  of  double, 
railway  tracks  did  not  (in  our  judg-ment)  thereby  mate- 
rially modify,  nor  djd  it,  in  effect,  prohibit,  the  exercise 
of  the  privileges  previously  granted  by  the  city  to  the 
railroad  company  ;  nor  did  it  impair  the  obligation  of 
the  contract,  or  destroy  vested  rights ;  nor  was  this 
regulation  substantially  inconsistent  with  the  terms  of 
ordinance  No.  23.  While  that  ordinance  provided  gen- 
erally for  double  tracks  through  the  streets  mentioned 
therein,  the  reduction  of  the  right  to  use  two  tracks, 
and  the  granting  of  the  right  to  use  but  one  for  such  a 
comparatively  short  distance  in  one  particularly  crowded 
and  narrow  thoroughfare,  was  not  a  regulation  incon- 
sistent with  th*e  terms  of  the  original  ordinance.  It 
would  we  think,  be  unreasonable  to  hold  that  the  least 
limitation  of  the  power  to  operate  double  tracks  was  an 
infringement  and  impairment  of  the  contract  as  set  forth 
in  the  ordinance.  In  our  opinion,  the  ordinance' does 
not  give  any  such  cast-iron  right,  or  one  which  shall  be 
beyond  any  reasonable  limitation  and  supervision  by  the 
city.  It  granted  the  use  of  the  streets  for  double  tracks 
for  many  miles,  and  the  subsequent  limitation  of  that 
use  to  one  track  related  to  but  a  few  hundred  feet, 
where  peculiar  and  exceptional  conditions  existed, 
where  the  danger  to  be  apprehended  from  the  use  of 
electric  cars  on  double  tracks  in  a  narrow  and  busy 
thoroughfare  was  very  great,  and  where  it  might  fairly 
be  decided  bv  the  common  council  that  double  tracks 
at  that  point  would  be  an  unreasonable  and  dangerous 
use  of  the  street  by  the  company,  and  directly  tend  to 
prevent  its  reasonable  and  safe  use  and  enjoyment  by 
the  public  at  large. 

•  In  City  of  St.  Louis  v.  Western  Union  Tel.  Co.,  149 
U.  S.  465,  13  Sup.  Ct.  990,  Mr.  Justice  Brewer,  in 
delivering  the  opinion  of  the  court  in  regard  to  the 
po\^^er  of  regulation  of  the  streets  of  a  city,  said  : 
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*'It  is  given  the  power  to  open  and  establish  streets, 
to  improve  them  as  it  sees  fit,  and  to  regulate  their  use,- 
paying  for  all  of  this  out  of  its  own  funds.  The  word 
'regulate'  is  one  of  broad  import.  It  is  the  word  used 
in  the  federal  constitution  to  define  the  power  of  con- 
gress over  foreign  and  interstate  commerce,  and  he  'who 
reads  the  many  opinions  of  this  court  will  perceive  how 
broad  and  comprehensive  it  has  been  held  to  be.  If  the 
city  gives  a  right  to  the  use  of  the  streets  or  public 
grounds,  as  it  did  by  ordinance  No.  11,604,  it  simply 
regulates  the  use  when  it  prescribes  the  terms  and  con- 
ditions upon  which  they  shall  be  used.  If  it  should  see 
fit  to  construct  an  expensive  boulevard  in  the  city,  and 
then  limit  the  use  to  vehicles  of  a  certain  kind,  or  exact 
a  toll  from  all  who  use  it,  would  that  be  other  than  a 
regulation  of  the  use  ?  And  so  it  is  only  a  matter  of 
regulation  of  use  when  the  city  grants  to  the  telegraph 
company  the  right  to  use  exclusively  a  portion  of  the 
street,  on  condition  of  contributing  somrthing  towards 
the  expense  it  has  been  to  in  opening  and  improving  the 
street." 

To  same  effect,  see  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196-203,  5  Sup.  Ct.  826.  '*  The 
power  to  regulate  commerce,"  says  Mr.  Justice 
Field,  speaking  for  this  court,  *'is  the  power  to  pre- 
scribe the  rules  by  which  it  shall  be  governed  ;  that 
is,  the  conditions  upon  which  it  shall  be  conducted." 

If  it  be  said  in  this  case  that  the  city  had  already 
regulated  the  use  by  prescribing  that  there  should  be 
two  tracks,  the  answer  is  that  this  power  of  regulation 
is  a  continuing  power.  It  is  not  exhausted  by  being 
once  exercised,  and,  so  long  as  the  object  is  plainly 
one  of  regulation,  the  power  may  be  exercised  as  often 
as  and  whenever  the  common  council  may  think  proper. 
The  use  of  the  street  may  be  subjected  to  one  condition 
toda)'^  and  to  another  and  addltiofial  one  tomorrow,  pro- 
vided the  power  is  exercised  in  good  faith,  and  the 
condition  imposed  is  appropriate  as  a  reasonable  regu- 
lation, and  is  not  imposed  arbitrarily  or  capriciously. 
New  Orleans  Gaslight  Co.  v.  Louisiana  Light  &  Heat 
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Producing-  &  Manuf'g  Co.,  115  U.  S.  650-672,  6  Sup. 
Ct.  252;  New  York  &  N.  E.  R.  Co.  v.  Town  of 
Bristol,  151  U.  S.  556,  567,  14  Sup.  Ct.  437. 

The  effect  of  the  third  section  of  the  latter  ordinance 
was  to  leave  with  the  railroad  company  the  power  to 
lay  down  and  maintain  and  use  one  track  instead  of 
double  tracks  on  Lexing-ton  street  between  the  streets 
named.  It  is  true,  the  city  assumed  to  attach  a  condi- 
tion to  the  exercise  of  this  rig-ht,  which  was  that  the 
railroad  company  should  within  20  days  remove  the 
double  tracks,  and  replace  the  pavement.  In  view  of  • 
all  the  facts,  we  should  incline  to  reg*ard  this  as  in  the 
nature  of  a  penalty  to  secure  obedience  of  the  company 
to  the  regulation,  and,  in  any  event,  in  the  lig-ht  of  the 
conduct  of  the  parties  in  relation  to  the  litigcition  in  the 
state  court,  we  think  the  railroad  company  has  not  lost 
the  rig"ht  to  maintain  one  track  in  the  street  in  question 
as  it  now  exists,  without  the  adoption  of  any  further 
ordinance  on  the  subject. 

On  the  g-round  which  we  have  stated,  we  think  the 
decree  of  the  circuit  court  wrong,  and  for  that  reason 
it  must  be  reversed,  and  the  cause  remanded  for  fur-* 
ther  proceedings  not  inconsistent  with  this  opinion. 


NOTE. 


Power  of  Municipality  to  Regulate  Use  of  Streets. — See  "Street 

Railroads,"  23  Am.  &  Eng.  Ency.  of  Law  998, 1003  ;  Notes  to  13  Am; 

A  Eng-.  R.  Cas.  637  ;  26  Id.  537  ;  15  Id,  402  ;  14  Id.  109  ;  50  Id.  437  ;  8 

.  Rap.  &  Mack's  Digest  437  ;  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  510  ;  State 

V,  Cape  May,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  507,  511. 
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7' 


City  of  Defiance. 

{Supreme  Court  of  the  United  States,  May  lo,  iSgy,) 

Railroads  in  Streets — Power  of  Council  to  Change  Street  Grade.*— 
Where  under  authority  of  a  state  statute  providing  **that  the  council 
shall  have  the  care,  supervision  and  control  of  all  public  highways, 
streets,  avenues,  alleys,  sidewalks,  public  grounds  and  bridges 
within  the  corporatioii,  and  shall  cause  the  same  to  be  kept  open 
and  in  repair,  and  free  from  nuisance,"  the  council  of  a  city  passed 
an  ordinance  permitting  a  railroad  company  to  construct  elevated 
bridges  at  the  intersection  of  two  streets  and  the  railway  track,  such 
license  to  construct  bridges  was  not  a  contract  depriving  the  council 
of  the  power  to  pass  a  subsequent  ordinance  so  altering  the  grade 
of  the  street  as  to  do  away  with  the  bridges. 

Same — Damages — Waiver — Injunction. — The  failure  of  such  com- 
pany to  file  its  claim  for  damages  for  such  change  of  grade  after 
notice  of  the  change  within  the  time  after  such  notice  allowed  by 
statute  will  be  considered  as  a  waiver  of  any  claim  for  damages, 
and  it  cannot,  after  such  waiver,  enjoin  the  change  of  grade  on  the 
ground  that  compensation  has  not  been  paid  or  tendered  it. 

In  Error  to  the  Ohio  supreme  court. 

This  was  a  petition,  in  the  nature  of  a  bill  in  equity, 
orig-inally  filed  in  the  court  of  common  pleas  for  Defiance 

sutc4  county,  Ohio,  to  enjoin  the  city  of  Defiance 

from  proceeding"  with  a  contemplated  im- 
provement of  North  Clinton  street  and  Ralston  avenue, . 
by  which  those  streets  would  be  so  graded  as  to  neces- 
sitate the  removal  of  certain  bridges  er'ected  by  the 
plaintiff  over  its  roadway,  where  it  crosses  those  streets, 
and  also  the  approaches  constructed  by  the  plaintiff  to 
those  bridges. 

The  material  facts  were  that  in  the  vear  1887  the 
Wabash,  St.  Louis  &  Pacific  Railway  Company,  then 
operated  by  one  McNulta  as  receiver,  crossed  two  pub- 
lic  streets   or   highways   in  that  city,  known  as  the 

*See  notes  at  end  of  case. 
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**Holgute  Pike"  and  the  **Brunersburg  Road,"  respec- 
tively, at  a  grade  about  18  feet  below  the  grade  of  said 
streets  where  the  same  crossed  the  railway,  and  that 
there  were  two  overhead  wooden  bridges  at  about  that 
distance  above  the  track  of  the  railway. 

On  December  20,  1887,  the  city  council  of  Defiance 
passed  an  ordinance  permitting  this  railway  to  erect 
new  bridges  over  and  across  its  tracks,  where  the  same 
crossed  these  two  highways,  provided  said  bridges 
should  be  of  good  and  substantial  construction,  placed 
in  the  center  of  the  street,  with  18  feet  wide  roadway, 
go<xl  and  substantial  sidewalks,  8  feet  on  each  side  of 
said  bridges,  and  with  proper  railings  on  each  side  of 
said  walks,  which  bridges  and  walks  were  to  be  kept 
in  good  repair  by  the  company.  The  railway  was 
further  required  to  allow  a  distance  of  21  feet  in  the 
clear  between  the  tops  of  its  rails  and  the  bottom  of  the 
floor  beams  of  the  bridges,  and  also  to  construct 
approaches  at  not  exceeding  1%  inches  to  the  foot 
grade,  and  to  make  the  same  solid  by  either  stone  or 
gravel,  etc.;  all  to  be  done  to  the  approval  of  the  city, 
and  to  be  kept  in  repair  by  the  company.  This  ordi- 
nance is  as  follows : 

*'  An  ordinance  permitting  Wabash,  St.  Louis  and  Pac- 
ific Railway  to  construct  bridges  at  Holgate  pike  and 
Brunersburg  road. 

*'Be  it  ordained,  by  the  council  of  the  citj^  of  De- 
fiance, Ohio : 

**  Section  1.  That  the  Wabash,  St.  Louis  and  Pacific 
Railway  Company  is  hereby  authorized  to  erect  new 
bridges  over  and  across  the  track  of  the  railway  of  said 
company  where  the  same  crosses  the  public  streets  in 
the  Third  ward  of  said  city,  known  as  the  Brunersburg 
road  and  Holgate  pike,  provided  said  bridges  shall  be 
of  good  and  substantial  construction,  placed  in  the 
centre  of  said  street,  be  eighteen  feet  wide  roadway, 
with  good  and  substantial  sidewalk  eight  feet  wide  on 
each  side  of  said  bridges,  with  proper  railings  on  each 
side  of  said  walks,  said  bridges  and  sidewalks  to  be  at 
all  times  kept  in  good  order  and  repair  by  said  com- 
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pany.  And  said  railway  company  is  hereby  further 
authorized  to  construct  each  of  said  bridges  of  sufficient 
height  to  g-ive  a  distance  of  twenty-one  feet  in  the  clear 
between  the  tops  of  the  rail  of  said  railway  at  its  pres- 
ent g-rade  and  the  bottom  of  the  floor  beams  of  said 
bridges,  provided  always  that  said  company  shall  pro- 
vide and  construct .  good  and  sufficient  approaches  and 
grade  to  each  of  said  bridges,  and  extend  the  same  to 
sufficient  distance  to  give  a  grade  of  not  to  exceed  one 
and  one-fourth  inches  to  the  foot,  and  to  conform  to  the 
width  of  the  present  street,  said  grade  to  be  made  firm 
and  solid,  by  either  stone  or  gravel,  at  the  option  of 
said  company,  provided  that  if  gravel  be  used,  said  city 
will  permit  it  to  be  taken  from  their  gravel  bed  without 
charge,  and  to  construct  and  keep  in  constant  repair 
good  and  proper  approaches  to  said  sidewalks,  and 
brought  to  the  proper  level  of  the  present  walk  by 
broad,  safe  steps  where  the  grade  would  be  too  great 
for  a  safe  incline  ;  and  all  to  be  done  to  the  approval  of 
the  city,  and  all  to  be  kept  in  repair  to  the  extent  of  said 
company's  right  of  way  at  all  times  by  said  company. 

"  Sec.  2.  The  entering  upon  the  work  of  construct- 
ing said  bridges  by  said  company  shall  be  taken  as  an 
acceptance  of  the  terms  thereof  by  said  company,  and 
shall  be  regarded  as  superseding  any  contract  or  agree- 
ment heretofore  existing  between  said  company  and 
said  city  as  to  either  of  said  bridges. 

'*Sec.  3.  This  ordinance  shall  take  efi^ect  and  be  in 
force  from  and  after  its  passage  and  due  publication. 

"  Done  at' the  council  chamber  in  regular  session  this 
20th  day  of  December,  1887. 

''Attest :  Jas.  A.  Kitchel,  City  Clerk." 

Thereupon  McNulta,  acting  as  receiver,  caused  these 
overhead  bridges  to  be  constructed,  with  their  ap- 
proaches, at  a  cost  of  more  than  $2,300. 

The  terms  and  conditions  imposed  by  the  ordinance 
seem  to  have  been  faithfully  kept  and  performed  by 
him  and  by  the  plaintiff,  since  it  was  placed  in  posses- 
sion of  said  railway  property,  which  was  sold,  under  a 
decree  of  the  United  States  circuit  court,  to  the  plain- 
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tiff,  as  purchaser,  whereby  it  became  vested  with  the 
railway,  and  all  its  rights  arising*  under  this  ordinance. 

On  February  7,  1893,  the  common  council  of  the  city 
passed  two  ordinances  applicable  to  North  Clinton 
street,  formerly  known  as  the  **Holg"ate  Pike,"  and 
Ralston  avenue,  formerly  known  as  the  ''Brunersburg- 
Road,"  changing"  the  grade  of  that  part  of  each  of  said 
streets  where  they  crossed  the  railway  track  to  the 
level  of  the  railway,  and  so  changing  the  approaches  as 
to  cause  them  to  descend  to  the  level  of  the  road  ;  and 
further  providing  that  the  cost  and  expense  of  such 
improvements  should  be  paid  out  of  the  general  fund, 
and  levied  and  assessed  upon  the  general  tax  list  upon 
all  real  and  personal  property  in  the  corporation. 

Plaintiff  averred,  in  this  connection,  that  the  sole 
purpose  of  these  ordinances  was  to  cause  the  overhead 
bridges  and  the  approaches  thereto  to  be  destroyed  and 
removed,  and  the  crossing  of  said  highways  reduced  to 
a  crossing  of  the  same  grade  as  the  railway  tracks  ; 
that,  if  the  city  is  allowed  to  carry  out  its  purpose,  such 
crossings  will  be  extremely  dangerous  to  all  persons 
having  occasion  to  use  the  same,  by  the  fact  that  the 
roads  will  approach  the  tracks  at  a  steep,  downward 
decline  on  both  sides  ;  that  the  railway  track  at  these 
points  is  on  a  heavy  grade,  which  renders  it  very  diffi- 
cult to  control  the  speed  of  trains  ;  and  that  the  danger 
of  a  grade  crossing  will  be  vastly  increased.  Plaintiff 
further  averred  :  That  since  the  year  1856  its  railway 
track  had  been  crossed  by  said  highways  bj'^  overhead 
crossings,  consisting  of  bridges  about  18  feet  in  the 
clear  above  the  level  of  the  tracks.  "  That  said  high- 
ways then,  as  now,  crossed  the  railway  track  at  points 
near  together,  to  wit,  about  196  feet,  and  converged  so 
as  to  meet  at  a  distance  of  70  feet  from  the  railway  right 
of  way.  That  the  railway  track  at  said  crossings  lies 
in  a  deep  cut,  about  11  or  12  feet  below  the  natural  sur- 
face of  the  ground,  and  is  on  a  heavy  down  grade  and 
curve  ;  and,  on  one  of  said  highways,  buildings  are  so 
located  as  to  almost,  if  not  entirel}',  cut  off  the  view  of 
approaching  trains  from  persons  approaching  said  track 

7  (N,  S.)  A.  &  E.  R.  Cas.— 41 
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from  the  southerly  side  of  the  same.  That  if  said 
crossing's  are  reduced  to  grade,  as  proposed  by  said 
ordinances,  the  approaches  to  said  track  will  be  down  a 
steep  inclined  plane  on  both  sides  of  said  track,  on  both 
said  highways,  so  that  at  said  crossing's  the  said  hig'h- 
ways  will  be  cut  to  a  depth  of  about  11 J4  feet  below 
the  adjacent  lands.  That  it  will  be  almost,  if  not  quite, 
impossible  for  heavily  loaded  teams  to  stop  for  trains 
when  approaching  said  track  ;  and  that  by  reason  of 
the  deep  cuts  both  of  said  railway  and  hig'hways  in 
which  said  crossings  will  be  located,  and  of  the  curve 
and  grade  of  said  railway  at  said  points,  the  sound  of 
any  sig-nal  and  the  sound  and  sight  of  approaching 
trains  will  be  cut  off,  and  said  crossings  will  be  exces- 
sively difficult,  and  dangerous  to  the  lives  of  persons 
crossing  plaintiff's  track  along-  said  highways,  and  to 
the  lives,  limbs,  and  property  of  its  passeng-ers  and 
patrons  being*  carried  on  the  trains  of  the  plaintiff,  on 
account  of  unavoidable  accidents  and  collisions  there 
happening,  and  that  thereby  there  will  be  cast  upon  the 
plaintiff  an  additional  burden  and  liability  to  its  said 
passengers  and  the  public.  That  the  natural  conform- 
ity of  the  lands  at  said  crossing  is  such  as  to  make  over- 
head bridg-e  crossings  of  said  public  hig'hways  over 
plaintiff's  said  track  absolutely  essential  to  the  public 
safety." 

The  answer  admitted  most  of  the  allegations  of  the 
petition,  and  averred  that  notice  was  duly  published  of 
the  proposed  improvements  in  a  newspaper  of  g-eneral 
circulation  in  the  city  of  Defiance,  and  written  notice 
was  duly  served  upon  the  plaintiff,  but  that  the  plain- 
tiff did  not  at  any  time  file  any  claim  for  damages  by 
reason  of  such  improvements,  whereby  it  has  waived 
the  same,  and  is  barred  from  claiming  such  damages. 

Upon  a  hearing  upon  pleadings  and  proofs  in  the 
court  of  common  pleas,  the  petition  was  dismissed. 
Plaintiff  appealed  to  the  circuit  court,  and  applied  for 
an  interlocutory  injunction,  which  was  granted,  but 
was  subsequently  dissolved  upon  final  hearing,  and  the 
petition  again  dismissed.     10  Ohio  Cir.  Ct.  27.     The 
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case  was  carried  by  writ  of  error  to  the  supreme  court 
of  the  state,  and  the  judg-ment  of  the  circuit  court 
affirmed.  52  Ohio  St.  262,  40  N.  E.  89.  Whereupon 
plaintiflF  sued  out  a  writ  of  error  from  this  court. 

Alexander  Z.  Smith  and  Henry  Newbegin^  for  plain- 
tiff in  error. 

W.  H.  Hubbard^  for  defendant  in  error. 

Mr.  Justice  Brown,  after  stating-  the  facts  in  the 
foregfoing"  lang'uag'e,  delivered  the  opinion  of  the  court. 

Plaintiff's  right  to  an  injunction  was  urged  in  the 
state  courts  upon  several  grounds,  but  the  only  ques- 
tions presented  to  us  are  whether  the  ordinance  of  De- 
cember 20,  1887,  permitting  the  railway  to  construct 
the  bridges  and  their  approaches,  constituted  a  contract 
between  the  railway  company  and  the  city  for  the  per- 
petual maintenance  of  such  bridges  ;  and  whether  the 
subsequent  ordinances  of  February  7,  1893,  impaired 
the  obligation  of  such  contract,  or  deprived  the  plaintiff 
of  its  property,  or  the  use  and  enjoyment  thereof,  with- 
out compensation,  or  without  due  process  of  law. 

We  have  found  some  difficulty  in  evolving  any  con- 
tract at  all  from  the  ordinance  of  December  20,  1887, 
which,  upon  its  face,  is  a  permission  or  authority  to 
construct  these  bridges  under  certain  re- 
quirements and  specifications  and  to  keep  StrMS^*fiwerof 
them  in  repair.  It  seems  that  in  the  origi-  gJJJ/t  «lil?.*''* 
nal  construction  of  the  railroad,  in  1855,  a 
deep  cut,  of  11  to  12  feet,  was  made  at  and  between 
these  highway  crossings,  and  in  restoring  the  highway 
to  a  passable  condition,  as  the  company  was  required 
to  do  under  the  law  of  Ohio,  wooden  bridges  were  con- 
structed over  the  railroad  track,  and  distant  from  it,  in 
the  clear,  about  16  feet.  After  the  construction  of  the 
railroad,  and  some  time  prior  to  the  year  1876,  this 
territory  was  brought  within  the  limits  of  the  village 
of  Defiance,  and  remained  within  such  limits  until  the 
village  was  organized  as  a  city. 

In  1876  the  village,  wishing  a  sidewalk  or  footbridge 
constructed  over  the  track  of  the  company,  entered  into 
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an  agreement  with  the  company,  embodied  in  a  village 
ordinance,  by  which  the  latter  g-ave  permission  to  the 
village  to  erect  and  maintain  a  footbridge  across  its 
track,  which  the  village  agreed  to  keep  and  maintain 
forever  in  safe  condition  and  good  repair  at  its  own 
cost.  It  was  further  agreed  that  the  maintenance  of 
such  footbridge  or  sidewalk  should  be  subject  to  the 
inspection  and  approval  of  the  railroad  company's  engi- 
neer, and  should  be  built,  renewed,  and  repaired  from 
time  to  time  as  directed  by  such  engineer,  the  village 
agreeing  to  be  responsible  for  its  safe  repair  and  main- 
tenance. 

About  the  year  1880  the  village  was  organized  into  a 
city,  and  in  the  year  1887  the  railroad  company,  in 
order  to  prevent  accidents,  decided  to  elevate  the 
bridges,  and  for  that  purpose  applied  to  the  city  coun- 
cil for  authority  to  do  so.  This  authority  was  given 
by  the  ordinance  of  December  20,  1887. 

The  language  of  this  ordinance  is  rather  that  of  a 
license  than  that  of  a  contract.  The  railway  is  author- 
ized to  erect  new  bridges  of  a  certain  construction,  pro- 
vided that  the  company  shall  also  build  sufficient 
approaches  and  grade  to  each  of  said  bridges,  and  keep 
them  in  good  repair.  The  city  itself  agrees  to  do 
nothing,  except  to  permit  gravel  to  be  taken  from  its 
gravel  bed,  without  charge,  for  the  construction  of  such 
approaches.  It  does  not  agree  that  the  bridges 
or  their  approaches  shall  remain  any  particular 
length  of  time,  or  that  it  shall  not  make  new  re- 
quirements as  the  growth  of  the  city  may  seem  to 
suggest.  The  only  contract  as  to  time  which  could 
possibly  be  extracted  from  this  ordinance  would  be 
that  the  railway  company,  on  building  the  bridges 
and  approaches,  should  be  entitled  to  maintain  them 
in  perpetuity.  The  result  would  be  that  if  the 
city  should,  in  the  growth  of  its  population,  become 
thickly  settled  in  the  neighborhood  of  these  bridges, 
they  would  stand  forever  in  the  way  of  any  improve- 
ment of  the  streets.  This  proposition  is  clearly 
untenable.     It  is  incredible,  in  view  of  the  language  of 
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this  ordinance,  that  the  city  could  have  intended,  or  the 
railroad  company  have  expected,  that  the  former 
thereby  relinquished  forever  the  right  to  improve  or 
chang-e  the  grade  of  these  streets. 

If  it  were  possible  that  a  city  could  make  such  a 
contract  at  all,  it  could  only  be  done  by  express  author- 
itj''  of  the  legislature,  and  in  language  that  would  admit 
of  no  other  interpretation.  It  is  claimed  that  the 
construction  of  the  sidewalks  by  the  railroad  company 
was  a  consideration,  since  jt  had  been  the  duty  of  the 
city,  up  to  that  time,  to  keep  them  in  repair,  but  it 
surely  could  not  be  a  consideration  for  the  perpetual 
maintenance  of  the  bridges.  If  it  were  a  consideration 
for  anything,  it  would  simply  be  for  the  permission 
given  to  the  railway  to  build  the  bridges, — a  permission 
obtained  upon  a  special  application  of  the  railway  com- 
pany. Properly  construed,  this  ordinance  was  simply 
a  license  to  the  company  to  build  these  bridges,  and  to 
continue  them  until  the  city  council  should  conclude 
that  it  was  for  the  public  interest  to  so  change  the 
grade  of  the  street  as  to  make  it  a  level  crossing. 

That  the  city,  in  the  absence  of  a  statute  permitting 
it,  would  have  no  authority  to  enter  into  such  a  contract 
with  the  railroad  company,  is  admitted  ;  but  it  is 
claimed  that  such  authority  is  found  in  section  3283  of 
the  Revised  Statutes  of  Ohio,  which,  so  far  as  the 
same  is  material,  is  as  follows  :  *'If  it  be  necessary  in 
the  location  of  any  part  of  a  railroad  to  occupy  any 
public  road,  street,  alley,  way  or  ground  of  any  kind,, 
or  any  part  thereof,  the  municipal  or  other  corporation, 
or  public  officers  or  authorities,  owning  or  having 
charge  thereof  and  the  company,  may  agree  upon  the 
manner,  terms  and  conditions  upon  which  the  same 
maybe  used  or  occupied,"  etc.  By  the  next  section 
(3284),  whenever,  in  the  construction  of  a  railroad,  a 
public  road  or  stream  of  water  is  crossed  or  diverted 
from  its  location  or  bed,  the  company  is  required, 
without  unnecessary  delay,  to  place  such  road  or 
stream  **in  such  condition  as  not  to  impair  its  former 
usefulness." 
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Reading  these  two  sections  together,  it  is  open  to 
doubt  whether  section  3283  is  not  confined  to  cases 
where  the  railroad  runs  along  and  upon  the  street, 
road,  or  alley,  in  which  case  some  kind  of  contract  or 
agreement  with  the  municipality  would  seem  to  be 
almost  necessary  for  the  mutual  accommodation  of  the 
railroad  and  the  public,  who  desire  to  retain  the  use  of 
the  street  for  ordinary  travel.  The  matter  of  crossing 
the  street,  however,  is  treated  by  section  3284  as  one  of 
the  necessary  incidents  of  railroad  construction  ;  and 
all  that  is  required  is  that  the  company,  after  having 
made  the  crossing,  shall  replace  the  road  in  such  con- 
dition as  not  to  impair  its  usefulness.  This  appears 
to  be  the  construction  put  upon  these  sections  by  the 
Ohio  courts.  Railroad  Co.  v,  Cobb,  35  Ohio  St.  94 ; 
Railroad  Co.  z\  Williams,  Id.  169 ;  Little  Miami  R. 
Co.  V,  Com'rs  of  Green  Co.,  31  Ohio  St.  338;  Rail- 
road Co.  V.  Maurer,  21  Ohio  St.  421  ;  State  v.  Dayton 
&  S.  E.  R.  Co.,  36  Ohio  St.  434. 

But  conceding,  for  the  purposes  of  this  case,  all  that 
is  claimed  by  the  railroad  company  from  its  construc- 
tion of  section  3283,  the  fact  still  remains  that  the 
ordinance  of  December  20,  1887,  was  not  adopted  in 
pursuance  of  the  power  to  contract,  but  in  pursuance 
of  the  legislative  power  vested  in  the  city  by  section 
2640  of  the  Revised  Statutes,  which  enacts  **that  the 
council  shall  have  the  care,  supervision  and  control  of 
all  public  highways,  streets,  avenues,  alleys,  side- 
walks, public  grounds  and  bridges  within  the  corpora- 
tion, and  shall  cause  the  same  to  be  kept  open  and  in 
repair  and  free  from  nuisance." 

We  are  also  pointed  to  section  2  of  the  ordinance,  as 
indicating  that  a  contract  was  within  the  contemplation 
of  the  parties.     This  section  is  as  follows  : 

"Sec.  2.  The  entering  upon  the  work  of  construct- 
ing said  bridges  by  said  company  shall  be  taken  as  an 
acceptance  of  the  terms  thereof  by  said  company,  and 
shall  be  regarded  as  superseding  any  contractor  agree- 
ment heretofore  existing  between  said  company  and 
said  city  as  to  either  of  said  bridges." 
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This  section,  however,  does  not  change  that  which, 
in  its  nature,  is  a  license,  into  a  contract  that  these 
bridg-es  shall  remain  for  any  particular  length  of  time. 
The  entering  upon  the  work  of  construction  might 
well  estop  the  railroad  compan}'  from  objecting  to  the 
requirement  that  the  bridge  should  be  constructed  in 
the  manner  specified  in  the  ordinance,  and  might  also 
estop  the  city  from  making  any  further  or  different 
requirements  in  that  connection,  and  to  this  extent 
there  may  be  said  to  have  been  a  contract ;  but  when 
it  is  claimed  that  the  city  thereby  agreed  that  the 
bridges  so  constructed  should  remain  forever,  and  that 
it  thereby  waived  its  rights  to  change  the  grade  or  the 
method  of  crossing,  we  are  importing  into  the  contract, 
by  construction,  something  which  is  not  found  there, 
which  the  parties  have  not  agreed  to,  and  which,  if  the 
city  had  any  power  at  all  to  stipulate,  should  have  been 
expressed  in  the  clearest  language.* 

In  the  case  of  Philadelphia,  W.  &  B.  R.  Co.'s 
Appeal,  121  Pa.  St.  44,  15  Atl.  476,  relied  upon  by  the 
plaintiff  in  error,  the  legislature  conferred  upon  the 
mayor  and  council  of  the*  city  of  Chester  express 
authority  to  grant  to  certain  railroad  companies  '*the 
use  and  occupation  of  the  streets,  lanes,  courts  and 
alleys  lying  within  three  hundred  feet  of  the  said  rail- 
roads, *  *  *  to  be  used  and  occupied  by  the  said 
railroad  companies,  respectively,  only  so  long  as  the 
said  streets  *  *  *  shall  remain  open  to  public  use 
and  travel,"  etc.  Pursuant  to  this  authority,  and  to  a 
city  ordinance,  a  formal  agreement  was  entered  into 
between  the  city  and  the  railroad  company  that  a  cer- 
tain street  should  be  opened  to  public  use  and  travel ; 
its  grade  established  and  fixed  for  the  purpose  of  hav- 
ing the  street  cross  the  railroad  at  such  a  height  above 
the  track  as  would  permit  the  free  operation  of  the 
railroad  under  the  street,  and  prevent  the  dangers*  of  a 
level  crossing.  The  railroad,  on  its  part,  contracted 
to  build  a  bridge  over  its  track.  It  was  held  that  the 
city  had  power  to  make  the  contract  ;  that  the  rights 
conferred  by  the  contract  upon  the  railroad  company 
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were  inviolable  ;  that  there  was  no  question  as  to  its 
performance  of  the  contract,  and  the  question  as  to  the 
right  of  the  municipality  to  grant  away  the  control  of 
its  streets  was  foreign  to  the  discussion.  The  city 
having  enacted  an  ordinance  altering  the  grade  of  the 
street  in  such  manner  as  to  cross  the  railroad  at  a  level, 
and  thereby  destroy  the  overhead  crossing,  it  was  held 
that  this  was  a  violation  of  the  contract. 

There  is  no  necessary  conflict  between  that  case  and 
the  position  here  assumed,  as  the  act  of  the  legislature 
gave  the  city  express  permission  to  grant  to  the  compa- 
nies the  use  and  occupation  of  its  streets  •*so  long  as 
the  said  streets  *  *  *  shall  remain  open  to  public 
use  and  travel,"  and  declared  that  such  grant  should 
be  *'as  valid  and  eflFectual  to  transfer  the  rights  and 
privileges  therein  contracted  for  to  the  said  railroad 
companies,  or  any  of  them,  *  *  *  as  if  made  be- 
tween individuals."  If  the  court,  however,  is  to  be 
considered  as  holding  that  an  agreement  or  license  to 
construct  bridges,  which  is  silent  as  to  time,  should  be 
construed  as  an  agreement  that  they  are  to  remain  in 
perpetuity,  we  should  find  ourselves  confronted  with 
too  many  authorities  to  the  contrary  to  accept  it  as  a 
sound  exposition  of  the  law. 

Indeed,  the  general  principle  that  the  legislative 
power  of  a  city  may  control  and  improve  its  streets, 
and  that  such  power,  when  duly  exercised  by  ordi- 
nances, will  override  any  license  previously  given  by 
which  the  control  of  a  certain  street  has  been  surren- 
dered to  any  individual  or  corporation,  is  so  well  estab- 
lished, both  by  the  cases  in  this  court  and  in  the  courts 
of  the  several  states,  that  a  reference  to  the  leading 
authorities  upon  the  subject  is  sufficient.  Indeed,  the 
right  of  a  city  to  improve  its  streets  by  regrading,  or 
otherwise,  is  something  so  essential  to  its  growth  and 
prosperity  that  the  common  council  can  no  more  denude 
itself  of  that  right  than  it  can  of  its  power  to  legislate 
for  the  health,  safety,  and  morals  of  its  inhabitants. 

In  the  early  case  of  Goszler  v.  Corporation  of 
Georgetown,  6  Wheat.  593,  it  was  held  that  the  power 
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g'iven  to  the  corporation  to  grade  the  streets  of  the  city 
was  a  continuing-  power,  and  the  corporation  might 
from  time  to  time  alter  the  g^rade  so  made.  It  was  said 
by  Mr.  Chief  Justice  Marshall  **that  the  power  of 
graduating"  and  levelling*  the  streets  oug"ht  not  to  be 
capriciously  exercised.  Like  all  power,  it  is  suscepti- 
ble of  abuse.  But  it  is  trusted  to  the  inhabitants  them- 
selves, who  elect  the  corporate  body,  and  who  may 
therefore  be  expected  to  consult  the  interests  of  the 
.town.  *  *  *  There  may  be  circumstances  to  pro- 
duce a  general  desire  to  vary  the  graduation,  to  bring 
the  streets  more  nearly  on  a  level,  than  was  contemplated 
in  the  first  ordinance ;  and,  if  this  may  occur,  we  can- 
not say  that  the  legislature  could  not  intend  to  give  this 
power  of  varying  the  graduation,  when  the  words  they 
employ  are  adapted  to  the  giving  of  it." 

In  Northern  Transp.  Co.  v.  Chicago,  99  U.  S.  635, 
which  was  an  action  to  recover  damages  sustained  bj- 
the  construction  of  a  tunnel  under  the  Chicago  river 
along  the  line  of  La  Salle  street,  it  was  held  that  as  the 
city  was  authorized  by  law  to  improve  the  street  by 
building  a  bridge  over  or  a  tunnel  under  the  river 
where  it  crossed  the  street,  it  incurred  no  liability  for 
the  damages  unavoidably  caused  to  adjoining  property 
by  obstructing  the  street  or  the  river,  unless  such 
liability  were  imposed  by  statute  ;  that,  if  the  fee  of  the 
street  be  in  the  adjoining  lot  owners,  the  state  has  an 
easement  to  adapt  it  to  easy  and  safe  passage  over  its 
entire  length  and  breadth  ;  and  that  when  making  or 
improving  the  streets,  in  the  exercise  of  an  authority 
conferred  by  statute,  the  city  is  the  agent  of  the  state, 
and  if  it  acts  within  that  authority,  and  with  due  care, 
dispatch,  and  skill,  it  is  not,  at  common  law,  answerable 
for  consequential  damages. 

In  the  recent  case  of  Mayor  &  City  Council  of  Balti- 
more V.  Baltimore  Trust  &  Guaranty  Co.,  166  U.  S. 
— ,  17  Sup.  Ct.  696,  it  was.  held  that  where  the  legis- 
lature of  Maryland  had  given  the  mayor  and  city  coun- 
cil of  Baltimore  power  to  regulate  the  use  of  the 
streets,  lanes,  and  alleys  in  said  city,  by  railway  and 
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other  tracks,  and  the  city  council  had  by  ordinance 
authorized  the  railway  company  *'to  lay  down  and  con- 
struct double  iron  railway  tracks  for  the  purposes  of 
doing"  business  *  *  *  on  Lexington  street  west- 
wardly  to  Charles  street  from  North  street,"  the  city 
council  mig-ht  repeal  such  ordinance,  so  far  as  the  exis- 
tence of  double  tracks  in  that  portion  of  Lexington 
street  lying  between  North  and  Charles  streets  would 
be  inconsistent  with  the  reasonable  use  of  the  street  at 
that  point  by  the  public  and  other  vehicles. 

In  Presbyterian  Church  z\  City  of  New  York,  5 
Cow.  538,  the  corporation  of  the  city  had  conveyed 
lands  for  the  purposes  of  a  church  and  cemetery,  with 
a  covenant  for  quiet  enjoyment,  and  afterwards,  pur- 
suant to  a  power  granted  by  the  legislature,  passed  a 
by-law  prohibiting  the  use  of  these  lands  as  a  cemetery. 
It  was  held  that  a  corporation  could  not  by  contract 
abridge  its  legislative  power,  and  that  this  was  not  a 
breach  of  the  covenant  which  entitled  the  party  to  dam- 
ages, but  was  a  repeal  of  the  covenant.  See,  also, 
Coates  V.  Mayor,  etc.,  7  Cow.  585. 

The  case  of  New  York  &  N.  E.  R.  Co.  v.  Town  of 
Bristol,  151  U.  S.  556,  14  Sup.  Ct.  437,  has  an  impor- 
tant bearing  upon  the  point  in  issue  here.  In  that  case 
an  act  of  the  legislature  of  Connecticut  abolishing 
grade  crossings,  as  a  menace  to  public  safety,  was 
held  to  be  an  exercise  of  the  police  power  of  the  state, 
and  applicable  to  the  charter  of  a  railroad  corporation, 
which  was  subject  to  alteration  and  amendment  by  the 
legislature.  The  supreme  court  of  Connecticut  held 
that  the  statute  operated  as  an  amendment  to  the  charters 
of  the  railroad  companies  aflFected  by  it ;  that,  as  grade 
crossings  are  in  the  nature  of  nuisances,  the  legislature 
had  a  right  to  cause  them  to  be  abated,  and  to  require 
either  party  to  pay  the  whole  or  any  portion  of  the 
expense  ;  that  it  was  the  settled  policy  of  the  state  to 
abolish  grade  crossings  as  rapidly  as  could  be  reason- 
ably^ done  ;  and  that  all  general  laws  and  police  regula- 
tions affecting  corporations  were  binding  upon  them 
without  their  assent.     This  court  affirmed  the  ruling 
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of  the  supreme  court  of  Connecticut,  saying  that  '*the 
governmental  power  of  self-protection  cannot  be  con- 
tracted away,  nor  can  the  exercise  of  rights  granted, 
nor  the  use  of  property,  be  withdrawn  from  the  implied 
liability  to  governmental  regulation  in  particulars 
essential  to  the  preservation  of  the  community  from 
injury."  See,  also,  2  Dill.  Mun.  Corp.  §§  685,  716  ;  2 
Beach,  Pub.  Corp.  §§  1068,  1208  ;  Davis  v.  Mayor, 
etc.,  14  N.  Y.  506  ;  Milhau  v.  Sharp,  27  N.  Y.  611  ; 
Coleman  v.  Second  Ave.  R.,  38  N.  Y.  201 ;  Detroit  v. 
Ft.  Wayne  &  E.  R.  Co.,  90  Mich.  646.  51  N.  W.  688  ; 
Chicago,  B.  &  Q.  Ry.  Co.  v.  City  of  Quincy,  139  111. 
355,  28  N.  E.  1069  ;  Roanoke  Gas  Co.  v.  Roanoke,  88 
Va.  810,  14  S.  E.  665;  Louisville  City  Ry.  Co.  v. 
Louisville,  8  Bush,  415. 

While  municipalities,  when  authorized  so  to  do, 
doubtless  have  the  power  to  make  certain  contracts 
with  respect  to  the  use  of  their  streets,  which  are 
obligatory  upon  them  (New  Orleans  Gaslight  Co.  v. 
Louisiana  Light  &  Heat  Producing  &  Manuf'g  Co., 
115  U.  S.  650,  6  Sup.  Ct.  252  ;  Waterworks  Co.  v. 
Rivers,  115  U.  S.  674,  6  Sup.  Ct.  273  ;  City  Ry.  Co. 
V.  Citizens'  St.  Ry.  Co..  166  U.  S.  557,  17  Sup.  Ct. 
653;  Indianapolis!'.  Indianapolis  Gaslight  &  Coke  Co., 
66  Ind.  396  ;  Indianapolis  v.  Consumers'  Gas-Trust 
Co.,  140  Ind.  107,  39  N.  E.  433),  the  general  rule  to  be 
extracted  from  the  authorities  is  that  the  legislative 
power  vested  in  municipal  bodies  is  something  which 
cannot  be  bartered  away  in  such  manner  as  to  disable 
them  from  the  performance  of  their  public  functions. 
These  bodies  exercise  only  such  powers  as  are  delegated 
to  them  by  the  sovereign  legislative  body  of  the  state. 
Such  powers,  however,  are  personal  to  the  municipali- 
ties themselves,  and,  being  conferred  for  the  benefit  of 
the  whole  people,  in  the  absence  of  authority  to  that 
effect,  cannot  be  bestowed,  by  contract  or  otherwise, 
upon  individuals  or  corporations,  in  such  manner  as  to 
be  beyond  revocation.  Whatever  construction  be  given 
to  the  ordinance  of  December  20,  1887,  it  cannot  be 
held  to   stand  in  the  way  of  a  power  to   make  such 
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chang-es  as  the  growth  of  population  may  seem  to 
require. 

In  the  Matter  of  Opening-  First  Street,  66  Mich.  42, 
33  N.  W.  15,  it  was  held  that  the  laying-  out  and  open- 
ing- of  streets  by  the  common  council  of  the  city  is  an 
exercise  of  leg-islative  functions,  and  that  any  contract 
made  by  the  city  with  an  individual  or  corporation,  by 
which  it  agrees  that  it  will  *not  in  the  future  open  or 
extend  its  streets  in  any  particular  place  or  part  of  the 
city,  is  an  abnegation  of  its  legislative  power,  unau- 
thorized bj'  its  charter,  and  may  be  alike  destructive  of 
the  convenience  and  prosperity  of  a  municipality,  and 
is  void.  See,  also.  Hood  v.  Lynn,  1  Allen  103; 
Backus  V.  Lebanon,  11  N.  H.  19 ;  Brimmer  v.  Boston, 
102  Mass.  19. 

But,  aside  from  the  general  power  of  municipalities 
to  care  for  and  improve  their  streets,  an  express  power 
is  given  by  section  2640  of  the  Revised  Statutes  of 
Ohio  to  the  common  council  to  care  for,  supervise,  and 
control  **all  public  highways,  streets,  avenues,  alleys, 
sidewalks,  public  grounds  and  bridges  within  the  cor- 
poration," and  **to  keep  the  same  open  and  in  repair 
and  free  from  nuisance."  Under  a  similar  power 
granted  by  congress  to  the  corporation  of  the  city  of 
Washington,  it  was  held  by  this  court  in  Smith  z\  Cor- 
poration of  Washington,  20  How.  135,  that  it  included 
the  power  to  alter,  grade,  or  change  the  level  of  the 
land  on  which  the  streets,  by  the  plan  of  the  city,  were 
laid  out.  It  was  said  that,  although  '*the  plaintiff  may 
have  suffered  inconvenience  and  been  put  to  expense  in 
consequence  of  such  action,  yet,  as  the  act  of  the  de- 
fendants is  not  unlawful  or  wrongful,  they  are  not 
bound  to  make  any  recompense.  It  is  what  the 
law  stj'les  'dam7?um  absque  injuria,^  Private  in- 
terests must  yield  to  public  accommodation.  One 
cannot  build  his  house  on  the  top  of  a  hill  in  the  midst 
of  a  city,  and  require  the  grade  of  the  street  to  conform 
to  his  convenience  at  the  expense  of  that  of  the  public." 
To  the  same  effect  are  Callender  v.  Marsh,  1  Pick. 
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417;  Green  v.  Borough  of  Reading",  9  Watts  282; 
O'Connor  v.  Pittsburg,  18  Pa.  St.  187. 

If  the  duty  required  by  the  statutes  in  those  cases 
can  only  be  adequately  performed  by  removing- obstruc- 
tions in,  or  changing"  the  grade  of,  streets,  this  must  be 
regarded  as  fairly  incidental  to  the  power  conferred, 
and  individual  proprietors  are  bound  to  acquiesce  in 
the  measure  thus  taken  for  the  general  good  of  the 
public.  The  Ohio  courts  seem  also  to  have  acted  upon 
the  same  principles.  Nor  does  the  fact  that  the  city 
has  given  its  permission  to  a  railway  company  to  lay  its 
rails  upon  or  across  a  certain  street  deprive  it  of  the 
power  to  improve  and  control  such  street,  and  adopt 
all  needful  rules  and  regulations  for  its  use  and  man- 
agement. Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Quincy, 
136  111.  563,  27  N.  E.  192. 

The  ordinances  of  February  7, 1893,  were  not  beyond 
the  powers  of  the  common  council  with  respect  to  the 
improvement  of  its  streets.  While  in  1887  overhead 
bridges  might  have  seemed  a  better  and  safer  plan  of 
crossing  the  railway  than  crossing  at^grade,  the  subse- 
quent growth  of  the  city  may  have  demanded  a  diflFer- 
ent  policy  in  1893.  It  is  hardly  possible  that  the 
approaches  required  to  reach  an  overhead  bridge, 
which  was  some  10  or  12  feet  above  the  general  level 
of  the  ground,  should  not  have  affected,  to  a  certain 
extent,  the  value  of  the  adjoining  property  as  city  lots; 
but,  whether  this  were  so  or  not,  it  was  purely  within 
the  discretion  of  the  common  council  to  determine 
whether  the  public  exigencies  required  that  the  grade 
of  the  street  be  so  changed  as  to  cross  the  railroad  at  a 
level.  Dunham  v.  Hyde  Park,  75  111.  371.  While  the 
modern  policy  o^  railway  engineering  usually  tends  to 
the  abolition  of  grade  crossings,  there  is  no  hard  and 
fast  rule  upon  the  subject ;  and  it  may  well  be  that  the 
exigencies  of  a  certain  street  or  locality  may  demand 
that  travel  shall  descend  to  the  level  of  the  railway, 
rather  than  ascend  to  a  bridge  built  over  the  track. 
But,  however  this  may  be,  we  are  not  at  liberty  to 
inquire  whether  the  discretion  vested  in  the  common 


654  RAILROADS  IN  STREETS.  ^ol.  VH 

(N.  s.) 

Wabash  R.  Co.  v.  City  of  Defiance. 

council  of  determining-  this  question  was  wisely  exer- 
cised, or  what  the  motives  were  for  making-  the  chang-e, 
or  whether  the  crossing-  so  improved  was  burdensome 
to  the  railroad  company,  or  made  unsafe  to  persons 
crossing-  the  track.  These  were  considerations  which 
might  properly  be  urg-ed  upon  the  common  council  as 
arguments  against  the  proposed  chang-e,  but  it  is  beyond 
the  province  of  the  courts  either  to  praise  the  wisdom 
or  criticise  the  unwisdom  of  such  action.  The  ques- 
tion before  us  is  simply  whether  the  council  had  the 
power  to  make  the  chang-e,  and  of  this  we  have  no 
doubt. 

Assuming  but  not  deciding-  that  the  railway  com- 
pany was  entitled  to  compensation  for  the  bridg-e  so 

taken  or  rendered  useless,  it  appears  from 
feiie-NmfM-  the  record  that  resolutions  declaring*  the 
um.  necessity   for   improving-    these  streets    by 

changing-  the  g-rade  were  duly  published 
for  two  consecutive  weeks  in  a  newspaper  published 
and  of  general  circulation  in  the  city  of  Defiance,  and 
written  notice  of  such  resolutions  was  also  duly  served 
upon  the  plaintiff,  and  that  the  plaintiff  did  not  at  any 
time  file  a  claim  in  writing  with  the  clerk  of  the  city 
for  damag-es  by  reason  of  such  improvements,  as  was 
required  by  the  terms  of  the  resolution.  By  Rev.  St. 
§  2315,  persons  who  claim  that  they  will  sustain  dam- 
ages by  reason  of  such  an  improvement  are  required  to 
file  their  claim  with  the  clerk  of  the  corporation  within 
two  weeks  after  such  service  or  the  completion  of  the 
publication  of  the  notice,  and  persons  failing-  to  so  file 
their  claim  * 'shall  be  deemed  to  have  waived  the  same, 
and  shall  be  barred  from  filing  a  claim  or  receiving- 
damages."  The  supreme  court  held  that  these  statutes 
had  been  in  force  and  acted  upon  for  many  years,  that 
their  constitutionality  had  never  been  called  in  question, 
that  they  were  applicable  to  the  street  improvements 
in  question,  and  that  under  them  the  plaintiff's  claim 
for  compensation,  if  it  had  any,  was  waived  and  barred 
by  failing  to  file  it  within  the  time  required.  *'The 
plaintiff,"  said  the  court,  "is  charg-ed  with  knowledge 
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of  the  law,  and,  in  the  absence  of  any  showing-  to  the 
contrarjr,  must  be  presumed  to  have  voluntarily  with- 
held its  claim  for  compensation  and  damages,  and  thus 
prevented  an  inquiry  into  and  assessment  of  them  ;  and 
it  seems  clear  that  an  owner  who  has  been  aflForded  an 
opportunity  of  having-  compensation  and  damag-es 
assessed  him,  in  the  constitutional  mode,  for  property 
taken  or  injured  in  the  making*  of  a  street  improvement, 
and  has  failed  to  avail  himself  of  that  opportunity,  can- 
not, after  having-  thus  waived  his  rig-ht,  enjoin  the 
improvement  on  the  g-round  that  compensation  has  not 
been   paid  or  tendered  him." 

Upon  the  whole,  we  think  it  clear  that  the  common 
council  acted  within  its  powers  in  changing-  the  g-rade 
of  the  street  in  question,  and  that  the  plaintiff  has  no 
legal  rig-ht  to  complain  of  its  action.  The  decree  of 
the  supreme  court  of  Ohio  is  therefore  affirmed. 


NOT2S. 

Change  of  Grade  in  City  Streets.— See  14  Am.  &  Eng*.  R.  Cas.  130. 

Where,  by  the  provisions  of  an  ordinance  authorizing-  the  con- 
struction of  a  street  railway,  the  railway  company  is  bound,  upon 
notice  by  the  city,  to  conform  and  adjust  its  tracks  at  its  own  ex- 
pense when  the  city  changes  the  grade  of  the  street,  the  company 
must  raise  its  roadbed  so  as  to  conform  to  a  change  in  the  grade  of 
a  street  established  by  the  city,  and  it  cannot  say  that  it  was  bound 
only  to  adjust  its  rails  after  the  city  had  raised  the  roadbed  to  con- 
form to  the  changed  g^rade.  City  of  Little  Rock  v.  Citizens'  Street 
R.  Co.,  50  Am.  &  Eng.  R.  Cas.  456. 

Defendant  company  claimed  that  under  proceeding's  of  the  city 
council  of  a  certain  city  said  city  had  authorized  it  to  excavate  a 
certain  street  to  a  previously  established  grade,  and  to  use  a  por- 
tion of  the  same  for  its  roadbed,  and  to  use  the  materials  excavated 
for  the  construction  thereof,  all  in  consideration  of  certain  under- 
taking's upon  defendant's  part.  The  proceedings  referred  to  dis- 
closed no  ag'reement  to  refrain  from  changing  the  g'rade.    //eld  : 

(1)  that  it  was  competent  for  the  council  to  change  said  grade  so  as 
to  deprive  defendant  of  the  right  to  excavate  according  to  the  same; 

(2)  that  this  change  was  effected  by  a  resolution  of  the  council 
authorizing  the  city  surveyor  to  establish  stakes  for  a  temporar3'' 
grade  of  said  street,  etc.,  and  by  the  action  of  the  surveyor  in 
obedience  to  such  resolution.  Karst  v.  St.  Paul,  S.  &  T.  F.  R.  Co., 
22  Minn.  118. 

So  in  Ashland  Street  Railroad  Co.  v,  Ashland,  78  Wis.  271,  and 
the  District  of  Columbia  v.  Metropolitan  R.   Co.,   1   Mackey   261,   it 
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was  held  that  in  accordance  with  the  ordinances  granting'  the  rail- 
roads permission  to  occupy  the  streets,  upon  a  change  of  grade,  the 
railroads  were  obliged  to  relay  their  tracks  and  conform  to  the 
changed  grade.     Compare  Chicag^o  z/.  Sheldon,  9  Wall.  (U.  S.)  50. 

And  street  railroads  may  be  compelled  to  conform  their  grade  to 
the  rest  of  the  street,  and  have  no  claim  for  damages.  See  Ashland 
St.  R.  Co.  V.  Ashland,  78  Wis.  271 ;  Northern  Chicago  City  R.  Co.  v. 
Lakeview,  105  111.  184  ;  11  Am.  &  Eng.  R.  Cas.  42 ;  44  Am.  Rep.  788. 
See  Ridge  Avenue  Pass.  Co.  v,  Philadelphia,  10  Phila.  37. 

Gas  and  Water  Companies. — So  it  has  been  held  that  gas  and 
water  companies  had  no  right  to  compensation  by  reason  of  a 
change  of  grade.  Jamaica  Pond  Aqueduct  Co.  z/.  Brookline,  121 
Mass.  5  ;  In  re  Deering,  93  N.  Y.  361 ;  Columbus  Gas  Lig^ht  Co.  i'. 
Columbus,  19  L,  R.  A.  510. 


Lee 

V. 

Southern  Pac.  R.  Co. 

{Supreme  Court  of  California,  Feb,  ig,  iSg/.) 

Liability  of  Lessor  of  Railway  for  Acts  of  Lessee.* — The  provision 
in  the  constitution  of  a  state  that  **  the  leg'islature  shall  not  pass 
any  law  permitting  the  leasing  or  alienation  of  any  franchise  so  as 
to  relieve  the  franchise  or  property  held  thereunder  from  the  liabil- 
ity of  the  lessor  or  grantor,  lessee  or  grantee,  contracted  or  in- 
curred in  the  operation,  use,  or  enjoyment  of  such  franchise,  or  any 
of  its  privileges,"  does  not  give  a  right  of  action  against  a  corpora- 
tion which  has  owned  property  for  an  injury  resulting  to  an  em- 
ployee of  the  lessee  in  the  use  of  such  property  in  the  hands  of  the 
lessee. 

Liability  of  Lessee  for  Injuries  Caused  by  Improper  Construction 
of  Road  — Where  a  statute  authorizing  the  leasing  of  franchises 
contains  no  clause  exempting  the  lessor,  an  employee  of  the  lessee 
who  is  injured  through  a  failure  of  the  lessor  to  construct  a  safe 
road  may  recover  of  the  lessor  for  such  injuries. 

Action  for  Personal  Injuries — Pleading  and  Proof— Variance.— 
Although  the  plaintiff  in  such  an  action  averred  that  he  was  an 
employee  of  the  lessor,  while  the  proofs  disclose  that  he  was  an  em- 
ployee of  the  lessee,  ke/dy  that  the  variance  is  immaterial,  as  such 
averment  could  be  eliminated  and  a  cause  of  action  would  still 
remain,  it  appearing  that  he  was  not  a  trespasser  when  he  received 
his  injuries. 

♦See  notes  at  end  of  case. 
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Department  2. 

Appeal  from  Los  Ang-eles  county  superior  court. 
Reversed^  and  judgment  on  the  verdict  directed. 

Cole  &  Cole^  for  appellant. 
Bicknell  dc  Trasky  for  respondent. 

Henshaw,  J.  Plaintiff  brought  this  action  against 
the  Southern  Pacific  Railroad  Company  to  recover 
damages  for  personal  injuries  sustained  by  c»«8ut«d 
him.  He  pleaded  that  the  defendant  was 
the  owner  of  a  certain  railroad  in  the  county  of  Los 
Angeles,  and  of  its  roadway,  tracks,  and  appurte- 
nances ;  that,  at  the  time  of  the  injuries  complained  of, 
he  was  employed  by  the  defendant  as  a  brakeman  ;  and 
that  while  in  the  performance  of  his  duties  as  brake- 
man,  at  a  siding  called  Honby,  on  the  line  of  the  road, 
he  was  thrown  from  an  engine  upon  which  he  was 
riding,  and  sustained  serious  injuries.  The  cause  of 
the  accident  was  alleged  to  be  the  negligence  of  the 
defendant  in  imperfectly  constructing  the  rails  and 
track  of  the  road  at  Honby,  and  in  allowing  this  de- 
fectively constructed  track  to  remain  out  of  repair, 
inadequate,  and  unsafe.  The  answer  admitted  the 
ownership  by  defendant  of  the  road  in  question,  denied 
that  defendant  was  engaged  in  the  business  of  oper- 
ating the  road,  denied  that  plaintiff  was  or  ever  had 
been  in  its  employ  as  a  brakeman,  or  in  any  other 
capacity,  and  denied  the  imperfect  construction  and 
want  of  repair  of  the  rails  and  track.  The  jury 
returned  a  general  verdict  in  favor  of  plaintiff  in  the 
sum  of  $8,000.  It  likewise  made  special  findings  of 
fact  upon  certain  interrogatories  presented.  These 
findings,  with  certain  other  facts  agreed  to  by  counsel 
under  stipulation,  may  thus  be  summarized  :  The 
defendant  was  the  owner  of  the  railroad  upon  which 
the  accident  complained  of  occurred,  but,  prior  to  the 
time  of  the  accident,  it  had  leased  the  road  and  all  the 
rolling  stock  and  property  of  every  kind  used  upon  or 
in  connection  with  it  to  the  Southern  Pacific  Company 
of  Kentucky.     The  Southern  Pacific  Company  was  at 
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the  time  of  the  accident  in  the  exclusive  operation  of 
said  railroad  under  the  lease.  The  side  track  upon 
which  the  accident  occurred  had  been  constructed  by 
the  Southern  Pacific  Company  as  an  aid  or  adjunct  to 
the  main  line.  The  plaintiff  at  the  time  of  the  accident 
was  in  the  employ  of  the  Southern  Pacific  Company, 
and  not  of  the  Southern  Pacific  Railroad  Company. 
The  trial  court  determined  that  a  conflict  existed  be- 
tween the  special  findings  and  the  general  verdict,  and 
holding  that,  under  the  special  findings,  defendant 
was  entitled  to  judgment,  rendered  its  decision  accord- 
ingly. 

Section  10  of  article  12  of  the  constitution  declares : 
uaumyorLeMtr  "^^^  legislature  shall  not  pass  any  law 
4etf*fT2«lr      permitting  the  leasing  or  alienation  of  any 

franchise  so  as  to  relieve  the  franchise  or 
property  held  thereunder  from  the  liability  of  the 
lessor  or  grantor,  lessee  or  grantee,  contracted  or  in- 
curred in  the  operation,  use  or  enjoyment  of  such  fran- 
chise, or  any  of  its  privileges."  Upon  this  language, 
appellant  contends  that  the  constitution  gives  one  a 
right  of  action  against  the  corporation  which  has  owned 
property  for  an  injury  which  has  resulted  to  him  in  the 
use  of  such  property  in  the  hands  of  a  lessee  or  grantee 
of  the  original  owner,  and  from  this  he  insists  that  his 
right  of  action  against  the  defendant  is  established  by 
the  constitution  itself.  The  section  in  question  was 
adopted  by  the  constitutional  convention  without  de- 
bate. It  is  a  provision  peculiar  to  this  state.  It  has 
not  so  far  received  judicial  interpretation  ;  yet  we  think 
no  difficulty  need  be  experienced  in  arriving  at  its  true 
meaning.  It  is  not  to  be  construed  as  a  gfrant  of  au- 
thority to  lease,  but  as  a  restriction  upon  the  power  of 
the  legislature  to  make  such  grant  of  authority. 
Abbott  z\  Railroad  Co.,  80  N.  Y.  27 ;  Railway 
Co.  r.  Morris,  68  Tex.  49,  3  S.  W.  457.  It  de- 
clares :  (1)  That  if  a  lease  or  sale  shall  be  made  of 
the  franchise  or  property  of  a  corporation,  the  lessee  or 
grantee  shall  take  such  franchise  or  property  cum  onen\ 
subject  to  any  of  the  liabilities  of  the  grantor  at  the 
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time  existing  and  enforceable  aguinst  the  franchise  or 
property.  This  provision  is  for  the  very  obvious  pur- 
pose of  preventing  a  corporation,  by  selling-  or  assig-n- 
ing-  its  franchise  or  property,  from  saving*  harmless  the 
franchise  or  property,  and  leaving^  remediless  one  who 
but  for  the  lease  or  sale  could  have  enforced  against 
the  property  a  judgment  which  he  might  recover.  It 
is  desig-ned,  further,  as  a  declaration  that  the 
forfeiture  of  a  franchise  for  an  act  committed  or 
omitted  by  the  charter  corporation  while  it  owned 
such  franchise  may  be  enforced  after  transfer  of 
the  franchise  by  sale  or  lease.  (2)  That,  in  the 
hands  of  the  lessee  or  grantee,  the  franchise  or  other. 
proi)erty  shall  be  subject  to  the  liabilities  which  may 
be  incurred  in  its  occupation,  use,  or  enjoyment.  Thus, 
the  corporation  owning  the  property  will  not  be  allowed 
to  save  it  harmless  by  conveying  it  to  another  corpora- 
tion. In  the  hands  of  the  operating  corporation,  the 
franchise  and  property  will  still  be  liable, — the  one  to 
forfeiture  at  the  instance  of  the  state,  the  other  to  exe- 
cution levy  at  the  instance  of  any  individual  who  has 
sustained  loss  or  injury  by  reason  of  the  wrong-ful  acts 
of  the  operating-  corporation.  But  it  will  be  noted  that 
the  section  does  not  attempt  to  give,  and  is  not  intended 
to  g'ive,  a  personal  action  against  a  corporation  where 
none  existed  before.  It  is  designed  to  subject  the 
franchise  and  property  of  a  corporation,  whether  the 
franchise  be  exercised  or  the  property  be  used  by  the 
corporation  itself  or  by  another,  to  liability  for  breach 
of  duty.  Otherwise,  a  corporation  might  own  a  fully- 
equipped  railroad  ;  it  might  convey  the  road  and  the 
property  used  upon  and  with  it  to  a  lessee  corporation 
owning  no  property  whatsoever,  and  leave  the  conduct 
and  operation  of  its  property  entirely  to  the  lessee.  A 
judg-ment  creditor  seeking  to  make  good  his  claim 
against  the  operating  company  would  find  no  property 
owned  by  it  upon  which  it  could  levy.  To  prevent  this 
and  many  other  such  evasions  as  might  be  instanced, 
the  constitutional  provision  in  question  was  adopted. 
So  far  as  the  case  at  bar  is  concerned,  it  can  have  but 
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this  application,  and  no  more.  It  would  enable  the 
plaintiff  injured  by  the  neglig-ence  of  his  employer,  the 
lessee  company,  to  make  ffood  his  judg-ment  under 
appropriate  procedure  out  of  the  leased  property ;  but 
it  would  not  operate  to  gfive  the  plaintiff,  an  employee 
of  the  lessee  company,  a  rig-ht  of  action  against  the 
lessor  company,  upon  the  fiction  that  it  was  his 
employer. 

Respondent  contends  that,  having  made  a  valid  lease 

of  all  its  railroad  property  to  the  Southern 
^VKcMMd  Pacific  Company,  it  is  absolved  from  all 
i?rI"K^o*f Sid.  liability  to  plaintiff.     Upon  the  part  of  the 

appellant  it  is  contended  that  the  lease  is 
without  sanction  from  the  constitution  and  laws  of  the 
state,  and  is  therefore  void.  The  question  of  the 
validity  or  invalidity  of  the  lease  is  thus  collaterally 
presented,  but  a  decision  upon  it  is  not  necessary  to  a 
determination  of  the  rig-hts  of  the  parties  hereto.  If 
the  lease  were  made  without  legislative  sanction,  it 
would  be  void,  and,  under  all  of  the  authorities,  the 
lessor  would  continue  liable  for  all  the  negligence  of 
the  lessee  affecting  the  public,  the  latter  being  treated 
as  operating  the  road  as  the  mere  agent  of  the  lessor. 
Arrowsmith  v.  Railroad  Co.,  57  Fed.  165;  Thomas  r. 
Railroad  Co.,  101  U.  S.  83;  Railroad  Co.  v,  Winans, 
17  How.  30;  Railroad  Co.  v.  Brown,  17  Wall.  445; 
Prazier  v.  Railroad  Co.,  88  Tenn.  138,  12  S.  W.  537; 
Railway  Co.  v.  Dunbar,  20  111.  623 ;  Railroad  Co.  r. 
Morris,  68  Tex.  50,  3  S.  W.  457 ;  Nelson  v.  Railway 
Co.,  26  Vt.  717.  But,  conceding  all  that  respondent 
claims  as  to  the  validity  of  the  lease,  it  does  not  follow 
that  respondent  is  relieved  from  liability  to  this  plain- 
tiff. The  act  which  it  is  insisted  affords  legislative 
authority  for  the  lease  in  question  is  entitled  "An  act 
permitting  and  authorizing  railway  and  other  corpora- 
tions organized  under  the  laws  of  this  state,  or  of  any 
state  or  territory  of  the  United  States  of  America,  or 
any  act  of  congress  of  the  United  States  of  America,  to 
do  business  in  this  state  on  equal  terms."  It  is  found 
in  the  Statutes  of  1880,  at  page  21.     No  terms  of  the 
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act  afford  exemption  iti  any  respect  to  the  lessor  com- 
pany. Where  a  statute  authorizing"  leases  contains  no 
clause  exempting"  the  lessor  from  liability,  it  is  well 
settled  that  the  lessor  still  remains  liable  for  an  injury 
resulting"  from  the  neg"lig"ent  omission  of  a  duty  owed 
by  it  to  the  public,  such  as  the  proper  construction  of 
its  road,  station  houses,  etc. 

In  Railway  Co.  v.  Curl,  28  Kan.  622,  a  railway 
company  constructed  its  track,  and  in  the  construction 
omitted  to  make  sufficient  cattle  g"uards  where  the 
track  entered  and  left  an  un fenced  field.  Thereafter 
the  railroad  was  leased  to  another  company,  which,  at 
the  time  of  the  injury  complained  of,  was  in  the  full 
possession  and  use  of  the  track,  and,  by  the  terms  of 
its  lease,  had  contracted  to  discharg-e  all  statutory  ob- 
lig-ations  and  duties  imposed  upon  the  lessor  company. 
The  owner  of  land  adjacent  to  the  railroad  broug"ht  his 
action  against  the  lessor  company  to  recover  damag"es 
for  injuries  sustained  to  his^  crops  by  straying-  cattle. 
Justice  Brewer,  in  delivering  the  opinion  of  the 
court,  said  :  ''Defendant  contends  that,  where  the 
statute  authorizes  the  lease  by  one  railroad  company  to 
another  of  its  track,  the  lessor  company  is  not  respon- 
sible for  injuries  caused  by  the  torts  of  the  lessee 
company,  and,  in  support  of  that  doctrine,  cites  some 
authorities.  To  a  certain  extent  this  proposition  is 
true.  If  the  injury  results  from  neg"lig"ence  in  the 
handling*  of  trains  or  in  the  omission  of  any  statutory 
duty  connected  with  the  manag-ement  of  the  road, — 
matters  in  respect  to  which  the  lessor  company  could," 
in  the  nature  of  thing's,  have  no  control, — then  the 
lessee  company  will  alone  be  responsible  ;  but,  when 
the  injury  results  from  the  omission  of  some  duty 
which  the  lessor  itself  owes  to  the  public  in  the  first 
instance,  something*  connected  with  the  building"  of  the 
road, — then  we  think  the  company  assuming"  the  fran- 
chise cannot  divest  itself  of  responsibility  by  leasing- 
its  track  to  some  othef  company.  Thus,  for  instance, 
in  the  case  at  bar  the  defendant  was  charg"ed  with  the 
duty  of  placing"  sufficient  cattle  guards  before  it  either 
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used  this  track  which  it  constructed,  or  permitted  any 
one  else  to  use  it ;  and  it  cannot  divest  itself  of  respon- 
sibility for  injuries  resulting'  from  such  omission  by 
leasing"  its  track  to  some  other  company.  The  injury 
resulted  directly  from  its  own  wrong",  and  not  from 
any  mere  negligfence  on  the  part  of  the  St.  Louis  & 
San  Francisco  Railroad  Company.  It  cannot  relieve 
itself  by  contracting*  with  some  other  party  to  discharge 
its  statutory  duty.  *  *  *  The  defendant  omitted 
this  duty,  and,  by  the  statute,  is  responsible  for  all 
damag'es  sustained  by  reason  of  such  omission."  In 
Nugent  r.  Railroad  Co.,  80  Me.  62,  12  Atl.  797,  the 
defendant  railroad,  under  express  authority  of  law, 
had  leased  its  road  to  the  Portland  &  Og-densburg 
Railroad,  which  latter  road  was  eng-ag'ed  in  ite  manage- 
ment and  operation.  A  brakeman  of  the  Portland  & 
Ogdensburg"  road  sued  defendant  for  personal  injuries 
received  by  reason  of  the  neg'lig'ent  construction  of  an 
awning-  at  a  station  house  J)uilt  by  defendant  company. 
The  case  received  elaborate  consideration.  The  action 
of  the  brakeman  ag3.inst  the  owning*  road  was  sustained, 
and  the  rule  deduced  in  the  following"  lang"uage: 
"Herein,  as  we  think,  lies  the  true  distinction  which 
marks  the  dividing*  line  of  the  lessor's  responsibility. 
In  other  words,  an  authorized  lease,  without  any  ex- 
emption  clause,  absolves  the  lessor  from  the  torts  of 
the  lessee  resulting  from  the  negligent  operation  and 
handling"  of  its  trains,  and  the  g-eneral  manag-ement  of 
the  leased  road  over  which  the  lessor  could  have  no 
control.  But  for  an  injury  resulting"  from  the  negli- 
g"ent  omission  of  some  duty  owed  to  the  public,  such  as 
the  proper  construction  of  its  roads,  station  houses, 
etc.,  the  chartered  company  cannot,  in  the  absence  of 
stattitory  exemption,  discharg-e  itself  of  legal  responsi- 
bility." In  Arrowsmith  v.  Railroad  Co.,  57  Fed.  165, 
the  same  rule  is  enunciated,  and  numerous  authorities 
cited  in  support  thereof.  Indeed,  a  somewhat  extended 
examination  of  the  cases  justifies  the  conclusion  that 
this  principle,  at  least,  is   accepted  without  conflict. 
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An  analysis  of  the  case  of  Railway  Co.  r.  Culberson, 
72  Tex.  375,  10  S.  W.  706,  a  case  upon  which  respond- 
ent stronply  relies,  will  disclose  that  the  law  there 
enunciated  is  not  only  not  at  variance  with  the  principle 
above  mentioned,  but  embodies  a  distinct  recog'nition  of 
it.  In  that  case  an  employee  of  the  operating*  company 
sued  the  lessor  company,  claiming* damages  for  injuries 
sustained  by  reason  of  defective  appliances  furnished 
by  the  operating-  company.  The  court  held,  and  very 
properly,  that  such  an  action  would  not  lie  against  the 
lessor  company,  and  said  :  "It  may  be  that  if  the 
injury  had  occurred  by  reason  of  a  defect  in  the  road- 
bed or  track,  and  not  by  reason  of  a  defect  in  the  en- 
g-ine,  the  company  charg-ed  with  the  duty  of  keeping* 
up  the  road  would  be  liable.  But  if  it  were  true  that 
the  injury  was  caused  entirely  by  another  company 
operating*  the  owner's  road,  and  was  inflicted  upon  one 
of  its  employees  by  reason  of  a  defect  in  machinery 
entirely  under  its  control,  it  is  difficult  to  see  upon 
what  principle  of  policy  or  justice  the  lessor  should  be 
held  liable,  merely  because  it  owned  the  road." 

In  all  cases  where  a  valid  lease  is  found  (or,  as  in 
this  discussion,  where  it  is  assumed),  the  lessor  com- 
pany owes  no  duty  whatsoever  as  an  employer  to  the 
operatives  of  the  lessee  company.  The  claim  of  the 
relationship  of  employer  and  employee  under  such  cir- 
cumstances is  a  false  claim  and  quantity.  It  does  not 
exist.  The  responsibility  of  the  lessor  company  when 
it  attaches  does  not  spring*  from  this  relationship,  but 
arises  from  a  failure  of  the  lessor  company  to  perform 
its  duty  to  the  public,  of  which  public  the  employee  of 
the  operating*  company  may  be  regarded  as  one.  Thus, 
in  those  cases  where  the  injury  has  resulted  to  an 
employee  of  the  operating*  company  by  reason  of  the 
neg*lig*ence  of  a  fellow  servant,  or  of  want  of  skill  and 
care  of  the  lessor  company  in  manag-ing*  the  road,  or  in 
neg*lig*ence  in  furnishing*  suitable  appliances,  these  and 
kindred  matters  being*  entirely  and  exclusively  within 
the  control  of  the  lessee  company,  for  injury  which 
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may  result  the  lessor  is  in  no  way  responsible.  But, 
where  injury  has  resulted  to  an  employee  of  the  oper- 
ating* companj'^  by  reason  of  a  failure  of  the  lessor  to 
perform  its  public  duty,  as  in  its  failure  to  construct  a 
safe  road,  as  is  here  charged,  the  injured  employee 
may  sue  the  lessor  company,  as  one  of  the  public,  for 
its  failure  to  perform  that  duty,  and  not  because,  be- 
tween himself  and  the  lessor  company,  the  relation  of 
employee  and  employer,  or  any  relation  of  contractual 
privity,  exists.  As  is  said  in  Nugent  v.  Railroad  Co., 
supra,  where  the  brakeman  of  the  lessee  road  was 
injured  by  reason  of  the  defective  construction  of  the 
station  house  by  the  charter  company  :  '*Our  opinion, 
therefore,  is  that  the  plaintiflF  had  the  lawful  right,  as 
brakeman  on  the  train  of  the  P.  &  O.,  to  pass  and 
repass  by  the  Bethlehem  station  house  of  the  defendant, 
which,  therefore,  owed  a  duty  to  him  to  construct  and 
maintain  its  station  house  there  in  such  a  reasonably 
safe  manner  that  its  awning  would  not  injure  hinl 
while  in  the  performance  of  his  duty  with  due  care, 
and  that  a  negligent  breach  of  that  duty  by  the  defend- 
ant having  resulted  in  a  personal  injury  to  the  plaintiff, 
without  fault  on  his  part,  he  is  entitled  to  maintain  this 
action  therefor."  So,  here,  the  charge  against  the 
defendant  is  that  the  injury  resulted  by  reason  of  its 
imperfect  construction  and  maintenance  of  the  rails  and 
track  of  its  road.  The  verdict  of  the  jury  for  plaintiff 
is  its  declaration  that  the  charge  was  substantiated  by 
the  evidence,  and  the  nature  of  the  omission  or  derelic- 
tion is  such  as  to  entitle  the  plaintiff  to  compensation 
from  the  defendant  herein  for  injuries  which  may  have 
resulted  to  him  by  reason  of  it. 

As  has  been  indicated,  the  plaintiff  in  this  case  has 
averred  that  he  was  an  employee  of  the  defendant  cor- 
poration.    The  proofs  in  this  regard  disclose 
ifc'^^VeXj!  that  he  was  in  the  employ  of  the  Southern 
uriMM.'"         Pacific  Company.     The  variance  we  think 

to  be  immaterial.     The  averment  could  be 
eliminated,  and  a  cause  of  action  would  still  remain. 
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Plaintiff  has  pleaded  and  shown  to  the  satisfaction  of 
the  jury  that  he  was  not  a  trespasser  upon  the  railroad 
at  the  time  and  place  where  he  met  with  his  injury, 
but  that  he  was  there  under  lawful  employment ;  that, 
in  pursuit  of  his  vocation,  he  met  with  an  injury  occa- 
sioned by  defendant's  defective  construction  of  its 
roadbed,  for  which  injury  the  defendant  is,  in  law, 
responsible.  It  follows  that  there  is  no  irreconcilable 
conflict  between  the  special  finding's  and  the  general 
verdict  of  the  jury,  and  the  court  should  therefore 
have  entered  judgment  for  plaintiff.  The  judgment  is 
reversed,  and  the  cause  remanded,  with  instructions  to 
the  trial  court  to  enter  judgment  in  favor  of  plaintiff 
and  appellant,  under  the  general  verdict  of  the  jury. 

We  concur  :  Temple,  J. ;  McFarland,  J. 


NOTBS. 

Liability  of  Lessor  Generally. — See  6  Rap.  &  Mack*s  R.  Dig-.  218, 
36  Am.  &  Eng.  R.  Cas.  445,  note  ;  7  Id.  413,  38  Id.  62,  52  Id.  60,  19 
Am.  &  Eng.  Ency.  899. 

Defects  in  Construction. — In  case  of  the  lease  of  a  railroad  track  a 
distinction  exists,  as  to  the  liability  of  the  lessor  and  lessee  com« 
pany,  between  those  cases  in  which  a  liability  arises  from  the  omis- 
sion of  some  duty  in  the  construction  of  the  road,  and  those  which 
arise  from  negligence  or  the  omission  of  some  duty  in  the  handling 
of  trains  and  the  management  of  the  road.  St.  Louis,  W.  &  W.  R. 
Co.  V.  Curl,  11  Am.  &  Eng.  R.  Cas.  458,  28  Kan.  622. 

Where  a  railroad  corporation,  without  the  state's  consent,  leased 
its  road  to  another  railroad  corporation,  which  entered  upon  and 
controlled  and  managed  the  road,  the -former  corporation  is  liable 
for  injuries  to  persons  caused  by  negligent  defects  in  its  track  at  a 
hig-hway  crossing.  Freeman  v,  Minneapolis  &  St.  L.  R.  Co.,  7  Am. 
&  Eng.  R.  Cas.  410,  28  Minn.  443,  10  N.  W.  Rep.  594.  Reviewed  in 
McCoy  V,  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  36  Mo.  App.  445  ;  East 
Line  &  R.  R.  R.  Co.  v,  Culberson,  38  Am.  &  Eng.  R.  Cas.  225,  72 
Tex.  375,  3  L.  R.  A.  567,  10  S.  W.  Rep.  706. 

A  railroad  company  which  leases  its  road  pursuant  to  a  statutory 
authority  which  does  not  contain  any  provision  releasing  it  from 
the  performance  of  its  duties  to  the  public,  is  liable  for  personal  in- 
juries sustained  by  the  -brakeman  of  a  third  company  rightfully 
upon  the  road,  caused  by  a  defect  in  the  construction  of  the  awning 
of  a  station.  Nugent  v,  Boston,  C.  &  M.  R.  Co.,  38  Am.  &  Eng.  R. 
Cas.  52,  80  Me.  62,  12  Atl.  Rep.  797.  Distinguishing^  Mahouey  v. 
Atlantic  &  St.  L.  R.  Co.,  63  Me.  68.  Not  following  Pretty  v.  Bick- 
more,  L.  R.  8  C.  P.  401 ;  Gwinnell  v,  Eamer,  L.  R.  10  C.  P.  658 ; 
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L/eonard  v.  Storer,  115  Maes.  86.  Approved  in  Arrowsmith  v.  Nash- 
ville &  D.  R.  Co.,  57  Fed.  Rep.  165. 

Where  a  road  is  in  full  control  of  the  lessees,  the  lessors  are  not 
liable  for  injuries  to  landowners  caused  by  culverts  g-ettinfr  out  of 
order,  after  the  road  g-oes  into  the  control  of  the  lessees,  but  evi- 
dence of  the  condition  of  the  culverts  after  the  lease  is  admissible. 
Chicagfo,  M.  &  N.  R.  Co.  z/.  Eichman,  47  111.  App.  156. 

Failure  to  Maintain  Fences — Liability  of  Lessor.—  It  being-  a  part  of 
the  duty  of  a  railroad  corporation  to  fence  its  track,  it  is  liable  for 
injuries  resulting*  in  failure  to  perform  its  duty.  Bay  City,  etc.,  R. 
Co.  V.  Austin,  21  Mich.  390 ;  St.  Louis,  etc.,  R.  Co.  z/.  Curl,  28  Kan. 
622,  11  Am.  &  Eng.  R.  Cas.  458;  East  St.  Louis,  etc.,  R.  Co.  v.  Ger- 
ber,  82  111.  632;  Whitney  v,  Atlantic,  etc.,  R.  Co.,  44  Me.  362; 
Fountaine,  etc.,  R.  Co.  v.  Southern  Pac.  R.  Co.,  54  Cal.  645,  1  Am.  & 
Eng.  R.  Cas.  159. 

A  railroad  corporation  which  has  parted  with  the  possession  and 
control  of  its  road  under  a  lease  thereof  to  another  corporation,  con- 
taining a  covenant  that  the  lessee  shall  keep  up  the  fences,  is  not 
liable  to  one  travelling  upon  a  highway  for  damages  resulting  from 
an  omission  of  the  lessee  to  repair  a  fence  which  was  in  g-ood  order 
at  the  time  of  the  lease  and  surrender  of  possession.  Ditchett  v, 
Spuyten  Duyvil  &  P.  M.  R.  Co.,  67  N.  Y.  425,  15  Am.  R.  Rep.  109; 
reversing  5  Hun  165.  Approved  in  Arrowsmith  v,  Nashville  &  D. 
R.  Co.,  57  Fed.  Rep.  165.  Distinguished  in  Dolan  v,  Newburgh,  D. 
&  C.  R.  Co.,  42  Am.  &  Eng.  R.  Cas.  611,  120  N.  Y.  571,  24  N.  E.  Rep. 
822,  31  N.  Y.  S.  R.  852. 
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Chicago  &  E.  R.  Co.  el  al. 

%\ 
Meech. 

{Supreme  Court  of  Illinois^  Nov,  g,  i8g6,) 

Action  for  Personal  Injuries — Liability  of  Lessor  Railway  Company 
for  Negligence  of  Lessee.* — When  injury  results  from  the  negligent 
or  unlawful  operation  of  a  railroad,  whether  by  the  corporation  to 
which  the  franchise  is  granted,  or  by  another  corporation  or  other 
corporations  which  the  proprietary  company  authorizes  or  permits 
to  use  its  tracks,  the  company  owning  the  railway  franchise  and 
tracks  will  also  be  liable. 

Evidence — Admission — Harmless  Error. — The  admission  of  testi- 
mony is  harmless  error  where  such  testimony  is  wholly  immaterial 
and  any  proof  contained  therein  is  merely  cumulative  to  plenary 
proof  otherwise  in  the  record,  and  where  it  is  stricken  out  immedi- 
ately after  admission. 

Action  for  Personal  Injuries — Damages — Pleading. — In  an  action 
to  recover  for  personal  injuries,  a  general  averment  in  the  declara- 
tion of  the  plaintiff's  inability  to  work  at  his  usual  employment 
caused  by  such  injury  and  consequent  loss  and  damages  is  all  that 
is  necessary  to  recover  compensation  for  such  inability,  and  proof 
of  his  particular  employment  or  business,  and  of  his  ordinary  earn^ 
ings  therein,  is  admissible  in  evidence  under  such  general  averment. 

Same — Credibility  of  Plaintiff's  Testimony — Instruction. — In  an 
action  to  recover  for  personal  injuries  the  defendant  requested  an 
instruction  that  in  passing  upon  the  weight  to  be  given  to  the  testi- 
mony of  the  plaintiff  himself  while  upon  the  stand,  the  jury 
**  should  "  take  into  consideration  his  interest  in  the  suit.  liela,, 
that  the  substitution  by  the  court  of  the  word  "  may  "  for  the  word 
"should"  was  not  error. 

Same — instruction — Aggravation  of  Injury — Liability  of  Defendant. 
— In  an  action  to  recover  for  personal  injuries,  it  was  not  error  to 
refuse  an  instruction  that  **  if  the  plaintiff  was  injured  by  the  colli- 
sion, he  was  bound  by  law  to  use  ordinary  care  to  render  the  injury 
no  greater  than  necessary.  It  was  therefore  his  duty  to  employ 
such  medical  assistance  as  ordinary  prudence  in  his  situation 
required,'*  such  instruction  being  likely  to  mislead  the  jury  to  be-' 
lieve  that  the  plaintiff  could  not  recover  for  his  injuries  if  they  were 
aggravated  by.  his  subsequent  negligence,  whereas  the  rule  is  that 
in  such  event  the  defendant  is  relieved  from  liability  for  the  conse-' 
quences  of  the  acts  of  the  plaintiff  or  a  third  person  which  are  sep- 
arable from  the  results  of  his  own  act. 
i —  '• 

*See  supra  note  to  Lee  z/.  Southern  Pac.  R.  Co.,  7  Am.  &  Eng.  R. 
Cas.,  N.  S.,  665. 
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Same — Misconduct  of  Parties — Ground  for  New  Trial. — In  an 
action  to  recover  for  personal  injuries,  during-  the  examination  of  a 
witness,  the  plaintiff  became  hysterical,  crying"  aloud,  and  his  wife 
exclaimed  that  they  were  killing  her  husband  and  would  be  respon- 
sible for  his  death,  and  the  witness  began  to  cry.  Heldy  that  it  was 
in  the  discretion  of  the  court  to  judge  whether  the  circumstances 
properly  called  for  any  instruction  in  regard  to  such  conduct,  and 
that  the  conduct  of  the  plaintiff,  where  it  did  not  appear  that  it  was 
intentional,  was  not  ground  for  granting  a  new  trial. 

Appeal  from  First  district  appellate  court.  Af-- 
finned, 

W.  H.  Lyford,  F.  O,  Lowden^  W.  O,  Johnson^  J.  B. 
Mann,  and  E.  A,  Bancroft,  for  appellants. 

Edg-ar  Terhnne  (A.  fV.  Browne,  of  counsel),  for 
appellee. 

Baker,  J.  This  is  an  action  on  the  case,  for  per- 
sonal injuries,  broug-ht  by  Meech,  the  appellee,  against 
cueHtaUd  ^^^  Chicag-0  &  Erie  Railroad  Company,  the 

Chicag-o  &  Eastern  Illinois  Railroad  Com- 
pany, and  the  Chicago  &  Western  Indiana  Railroad 
Company.  The  result  of  a  jury  trial  in  the  superior 
court  of  Cook  county  was  a  verdict  against  the  three 
corporations,  jointly,  for  $15,000.  A  remittitur  of 
$7,000  was  entered,  and  final  judgment  rendered  for 
$8,000  damages  and  costs.  The  judgment  was  after- 
wards affirmed  in  the  appellate  court,  and  this  further 
appeal  then  prosecuted. 

There  was  a  joint  user,  under  leases,  of  the  tracks 
of  the  Chicago  &  Western  Indiana  Railroad  Company 

by  the  Chicago  &  Eastern  Illinois  Railroad 
ffie^^V»blmy  Company  and  the  Chicago  &  Erie  Railroad 
elmpliy.  **"**'  Company.     On  the  evening  of  January  13, 

1893,  appellee  was  a  passenger  on  a  subur- 
ban passenger  train  of  the  Chicago  &  Eastern  Hlinois 
Railroad  Company,  when  a  passenger  train  of  the 
Chicago  &  Erie  Railroad  Company  ran  into  and  tele- 
scoped the  rear  end  of  said  suburban  train,  while  the 
latter  was  standing  at,  or  just  leaving,  the  Fifty-Fifth 
street  station  on  the  line  of  the  Chicago  &  Western 
Indiana  Railroad  tracks  in  the  city  of  Chicago,  and 
appellee  was  injured  as  a  result  of  such  collision.    It  is 
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the  settled  law  of  this  state  that  when  injury  results 
from  the  neg-lig-ent  or  unlawful  operation  of  a  railroad, 
whether  by  the  corporation  to  which  the  franchise  is 
granted,  or  by  another  corporation  or  other  corporations 
which  the  proprietary  company  authorizes  or  permits 
to  use  its  tracks,  the  company  owning-  the  railway 
tracks  and  franchise  will  also  be  liable.  Pennsylvania 
Co.  V.  Ellett,  132  111.  654,  24  N.  E.  559,  and  authorities 
there  cited. 

Appellants  claim  that  the  appellate  court,  in  render- 
ing- its  judgment  of  affirmance,  evaded  the  duty  which 
rested  upon  it,  of  reviewing-  the  evidence  and  determin- 
ing- whether  it  justified  the  verdict  of  the  jury,  and, 
without  examination  or  consideration,  accepted  the  ver- 
dict as  final  upon  all  questions  of  fact.  As  we  said  in 
Railroad  Co.  v.  Heinrich,  157  111.  388,  41  N.  B.  860,  it 
is  the  duty  of  the  appellate  courts,  under  the  law  as  it 
exists  in  this  state,  to  consider  the  testimony,  and  if 
they  find  that  the  verdict  and  judgment  are  not  sup- 
ported by  it,  or  are  clearly  against  the  weight  of  evi- 
dence, to  set  aside  such  verdict  and  reverse  such  judg- 
ment. A  performance  of  this  duty  is  absolutely  essential 
for  the  preservation  of  the  rights  of  citizens  and  prop- 
erty owners  in  all  those  classes  of  cases  where  the 
judgments  of  the  appellate  courts  are  final  and  conclu- 
sive upon  all  questions  of  fact.  But,  as  we  also  said 
in  the  case  last  cited,  we  cannot  do  otherwise  than 
presume  that  the  appellate  court  has  faithfully  per- 
formed that  duty,  and  has  found  that  the  evidence 
properly  sustains  the  verdict  and  judgment.  Yet,  be 
this  as  it  may,  we  are  expressly  prohibited  by  the 
statute  from  reviewing,  in  a  case  such  as  this,  the 
decisions  of  the  courts  below  upon  controverted  ques- 
tions of  fact. 

A  claim  is  made  that  it  was  reversible  error  to  allow 
the  plaintiff,  over  the  objections  of  defendant,  to  ask  the 
witnesses,  Clarke,  Rubridge,  and   Lyford, 
the   questions    that    were    asked    them   in  B»Wf"««-A<i- . 
regard  to  an  arbitration  agreement  between  Brrw. 
the  defendants,  or  some  of  them.     In  answer 
to  the  question  "if  he  knew  whether  there  were  any 
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contracts  between  the  roads,  or  any  of  them,  in  regard 
to  the  accident,"  the  witness  Clarke  answered  that  he 
was  unable  to  answer  the  question.  In  answer  to  a 
like  question .  addressed  to  the  witness  Rubridgfe,  he 
answered,  *'I  think  there  was"  ;  but  he  was  neither 
asked  any  question,  nor  made  any  answer,  in  regard  to 
the  contents  of  such  agreement.  The  witness  Lyford, 
in  answer  to  a  like  and  further  questions,  answered, 
in  substance,  that  there  was  an  agreement  entered  into 
with  reference  to  the  accident ;  that  it  was  between 
the  Chicago  &  Eastern  Illinois  Railroad  Company  and 
the  Chicago  &  Brie  Railroad  Company,  and  made 
provision  for  an  arbitration  in  regard  to  the  accident ; 
that '*the  result  of  that  arbitration  was  to  determine, 
as  between  the  two  above-mentioned  companies,  the 
liability  for  that  accident,"  and  that '*  it  further  pro- 
vided that  there  should  be  submitted  to  the  arbiters 
only  the  written  evidence  which  was  taken  in  short- 
hand at  the  investigation  held  immediately  after  the 
accident  occurred  ;  that  there  should  be  submitted  to 
the  board  of  arbiters  a  time  card  which  was  in  force, 
and  the  book  of  rules  of  the  Chicago  &  Western  Indi- 
ana Railroad  Company  which  was  in  force,  at  the  time 
the  accident  occurred,  also  a  plat  showing  the  position 
of  the  tracks,  etc. ;  that  the  arbiters  might,  if  they  saw 
fit,  visit  the  scene  of  the  accident."-  At  the  close  of  his 
testimony,  the  evidence  of  this  witness  concerning  the 
contents  of  this  arbitration  agreement  was  stricken  out 
by  the  court,  except  the  reference  to  the  rules  and  reg- 
ulations. We  are  wholly  unable  to  see  how  the  testi- 
mony of  either  Clarke  or  Rubridge  could  by  any — even 
remote — possibility  have  any  effect  upon  the  verdict  of 
the  jury.  Excluding  the  matter  of  the  reference  to  the 
rules  of  the  Western  Indiana  Company  contained  in  the 
agreement,  the  same  may  be  said  in  respect  to  the  testi- 
mony of  Lyford  in  regard  to  the  contents  of  the  agree- 
ment. It  was  w^holly  immaterial,  and  it  seems  impos- 
sible that  it  could  in  any  way  influence  the  verdict  of 
reasonable  and  sensible  jurors.  At  all  events,  with  the 
exception  of  the  reference  to  the  rules  and  regulations 
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of  the  Western  Indiana  Company,  it  was  immediately 
stricken  out  and  excluded  from  the  jury.  And  said 
rules  and  reg*ulations  were  then  already  in  evidence  be- 
fore the  jury,  and  it  is  manifest  from  the  other  evidence 
in  the  record  that  all  of  the  defendant  railroad  com- 
panies were  governed  by  and  operated  under  these 
rules  and  regulations,  and  no  claim  to  the  contrary  is  or 
was  made.  Even  Mr.  Lyford  testifies  that  he  knows 
of  his  own  knowledge  that  the  Eastern  Illinois  Com- 
pany uses  the  Western  Indiana  tracks  under  certain 
leases,  and  that  while  upon  the  Western  Indiana  tracks 
the  Eastern  Illinois  trains  are  subject  to  the  orders  and 
rules  and  regulations  of  the  Western  Indiana  Company, 
as  also  are  all  other  trains  which  use  those  tracks. 
Whatever  of  admission  there  may  be  in  the  arbitration 
agreement  in  respect  to  said  rules  and  regulations  is 
merely  cumulative  to  plenary  proof  otherwise  in  the 
record,  and  which  was  not  and  is  not  disputed.  If  any 
errors  were  committed  in  allowing  the  questions  that 
were  asked  either  Clarke,  Rubridge,  or  Lyford,  then 
such  errors  worked  no  injury,  and  afford  no  just 
ground  for  reviewing  the  judgment. 

The  averment  of  damages  in  the  first  and  second 
counts  of  the  declaration  is,  in  part,  as  follows  :  **  And 
has  been  prevented  from  attending  to  his  usual  busi- 
ness and  avocation,  and  earning  and  receiv- 
ing large  emoluments  which  he  otherwise  ,\^*iJfj!!|J'™"] 
would  have  earned  and  received."  In  the  -Pieaiw. 
third  count  the  averment,  in  part,  is  :  '*And, 
as  the  immediate  result  of  said  injuries,  plaintiff  has 
heretofore  been  hindered  and  prevented,  and  will  here- 
after be  hindered  and  prevented,  from  attending  to  and 
transacting  his  affairs  and  business,  and  plaintiff  has 
heretofore  been,  and  will  hereafter  be,  deprived  of 
large  gains  and  profits  which  he  might  otherwise  and 
would  have  acquired  in  said  business."  And  in  the 
fourth  count  the  statement  is  substantially  the  same. 
The  plaintiff  testified  at  the  trial  that  he  was  a  con- 
tracting painter  at  the  time  of  the  accident,  and  that  it 
was  his  mode  of  business  to  obtain  contracts  for  paint- 
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ing",  and  employ  others  to  assist  in  doing*  the  work. 
He  was  then  permitted  to  state,  over  the  objections  of 
defendants,  that  since  the  accident  he  had  not  been  able 
to  make  a  living*.     The  following"  then  occurred  :  *'Q. 
I  will  now  ask  you  to  state  as  nearly  as  you  can  how 
much  you  have  earned  as  a  painter,  without  regard  to 
any  special  contracts,  since  the  13th  day  of  January, 
1893, — the  total  amount.     (Same  objection  by  each  of 
the   defendants.     Objection    overruled    by  the  court. 
Exception  by  each  of  said  defendants.)     A.  $100  would 
cover  it.     Q.  I  will  ask  you  to  state  how  much  you 
made  as  a  painter,  without  regard  to  any  special  con- 
tracts, for,  say,  a  year  anterior  to  the  13th  day  of  Jan- 
uary, 1893.     (Objected  to  by  each  of  said  defendants. 
Objection  overruled  by  the  court,  to  which  ruling-  of 
the  court  each  of  said   defendants  excepted.)     A.  I  can 
approximate  the  amount.     I  can't  g-ive  the  exact  amount. 
$3,000."     It  is  urg-ed  the  court  erred  in  permitting^  the 
plaintiff  to  testify  what  his  income  from  his  business 
had  been  for  the  year  before  the  collision,  and  what 
since.     In  City  of  Chicag-o  v.  O'Brennan,  65  111.  160, 
the  trial  court  permitted  appellee  to  g'ive  in  evidence 
the  fact  of  particular  eng'ag'ements  to  lecture  In  the 
state  of  Virg-inia,  and  the  probable  grains  thereof,  and 
that  appellee  was  prevented  from  fulfilling-  them  by 
reason  of  the  injury,  and  his  estimates  of  the  special 
loss  thereby  sustained.     Appellant  insisted  that  this 
evidence  was  inadmissible,  on  the  g-round  that  it  was 
special  damag-e  which  was  notalleg^ed  in  the  declaration. 
This  court  held  that  it  was  necessary  that  these  special 
damages,  and  the  facts  on  which   they   were   based, 
should  have  been  set  out  in  the  declaration.     In  City  of 
Bloomingfton  v.  Chamberlain,   1C4  111.  268,  the  aver- 
ment in  the  first  count  of  the  declaration  was  that  plain- 
tiff was  hindered  from  transacting-  her  business  and 
affairs,  and  deprived  of  large  gains  and  profits  which 
she  otherwise  would  have  earned,  and,  in  the  second 
count,  that  the  injuries  received  had  a  permanent  effect 
upon  her  personal,  bodily  strength  and  ability  to  make 
a  living,  and  that  she  had  been  rendered  unable  to  earn 
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or  make  for  herself  a  living-,  and  had  been  deprived  of 
large  g^ins  and  profits  which  she  otherwise  would  have 
earned.  On  the  trial,  against  the  objection  of  the  de- 
fendant, the  court  permitted  the  plaintiff  to  testify  that 
she  had  taught  school  at  S50  per  month.  This  court 
said  :  "  We  think  it  was  admissible,  under  these  aver- 
ments of  the  declaration,  to  show  what  was  the  business 
of  the  plaintiff,  and  that  she  had  been  disabled  from 
pursuing  it  by  reason  of  her  injuries.  The  testimony 
objected  to  tended  to  no  more  than  this,  and  to  give  the 
jury  some  idea  of  the  wages  of  school  teaching."  And 
further  said  :  "  Had  the  evidence  gone  to  show  the  loss 
of  the  profits  of  a  particular  engagement  which  had 
been  made  for  teaching  school,  another  question  would 
have  been  presented, — the  one  appearing  in  City  of 
Chicago  V.  O'Brennan,  65  111.  160."  Moreover,  in  City 
of  Bloomington  v.  Chamberlain,  special  reference  is 
made  to  Luck  v.  City  of  Ripon,  52  Wis.  1%,  8  N.  W. 
815,  and  the  doctrine  of  that  case  expressly  approved, ' 
and  its  authority  admittedly  recognized  and  fol- 
lowed. In  said  case  of  Luck  v.  City  of  Ripon 
the  averment  was  that  the  plaintiff,  Minnie  Luck, 
"was  thenceforth,  until  the  commencement  of  this 
action,  hindered  from  attending  to  her  usual  and  neces- 
sary business,  and  has  ever  since  remained  and  con- 
tinued, and  now  is,  sick,  sore,"  etc.  It  was  claimed 
on  the  appeal  that  it  was  error  to  permit  the  plaintiff  to 
give  evidence  of  the  fact  that  she  was  a  midwife,  that 
after  the  injury  she  was  unable  to  pursue  her  business 
as  such,  and  that  she  thereby  suffered  loss.  The  court 
said:  *'When  the  complainant  states  facts  showing 
that  the  injury  has  been  such  as  to  render  it  impossible 
for  the  injured  party  to  pursue  his  ordinary  business, 
and  damages  are  claimed  for  the  loss  of  time  in  such 
business,  the  plaintiff  should  be  permitted  to  show 
upon  the  trial  what  his  business  is,  and  what  damages 
he  has  suffered  by  reason  of  inability  to  pursue  the 
samie."  In  Railway  Co.  v.  Friedman,  146  111.  583,  30 
N.  E.  353,  and  34  N.  E.  1111,  the  allegation  in  the 
declaration  was  that  the  plaintiff  became  sick,  lame, 
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etc.,  *'from  thence  hitherto,"  suflFering'  great  pain,  and 
being"  prevented  from  attending*  to  his  business,  and 
thereby  losing-  profits,  etc.  On  the  trial  the  plaintiff 
had  been  permitted,  over  the  objection  of  the  defendant, 
to  introduce  evidence  tending  to  prove  that  the  plaintiff 
at  the  time  of  the  injury  was  receiving  a  compensation 
of  $3,000  per  annum  for  his  services  as  a  traveling 
salesman.  It  was  held  that  the  evidence  went  to  the 
extent  of  showing  the  loss  of  profits  of  a  particular 
engagement,  and  its  admission  was  erroneous,  under 
the  rule  held  in  City  of  Chicago  v.  O'Brennan,  supra. 
In  the  opinion  of  the  court  the  case  of  City  of  Bloom- 
ington  z\  Chamberlain  is  referred  to  with  approval,  and 
in  respect  thereto  it  is  said  :  "There  the  admitted  evi- 
dence was  held  not  to  be  erroneous,  but  the  ruling  was 
placed  on  the  express  ground  that  the  evidence  was  not 
as  to  the  loss  of  profits  of  a  particular  engagement." 
In  Fisher  z'.  Jansen,  128  111.  549,  21  N.  E.  598,  it  is 
held  that  direct  proof  of  any  specific  pecuniary  loss  is 
not  indispensable  to  a  recovery  of  damages  for  an  ina- 
bility to  labor  or  transact  business  resulting  from 
personal  injuries.  As  shown  in  the  opinion  of  Gary, 
J.,  filed  in  this  cause  in  the  appellate  court,  in  numer- 
ous cases  for  personal  injuries  decided  in  this  court 
during  the  time  it  was  authorized  to  review  the  facts  in 
such  cases,  the  amounts  and  the  sources  of  the  earnings 
of  the  several  plaintiffs,  received  by  them  before  their 
respective  injuries,  were  taken  into  consideration  in 
passing  upon  the  question  of  damages ;  and  this,  as  is 
apparent,  in  cases  where  there  were  no  allegations  of 
special  damage  other  than  such  as  are  contained  in  this 
declaration.  Railroad  Co.  v.  Welch,  52  111.  183  ;  Rail- 
road Co.  r.  Weldon,  Id.  290  ;  City  of  Decatur  v.  Fisher, 
53  111.  407  ;  City  of  Chicago  v.  Elzeman,  71  111.  131 ; 
Railroad  Co.  v.  Ebert,  74  111.  399  ;  City  of  Aurora  v, 
Hillman,  90  111.  61. 

The  rule  deducible  from  the  cases  in  this  state  is 
that,  in  order  to  recover  compensation  for  inability  to 
work  at  the  plaintiff's  ordinary  and  usual  employment 
or  business,  all  that  is  necessary  in  the  declaration  is 
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the  gfeneral  averment  of  such  inability  caused  by  the 
injury,  and  consequent  loss  and  damages,  and  that 
proof  of  his  particular  employment  or  business,  and  of 
bis  ordinary  wages  or  earnings  therein,  is  admissible 
in  evidence  under  such  general  averment,  but  that, 
when  it  is  sought  to  recover  for  loss  of  profits  or  earn- 
ings that  depend  upon  the  performance  of  a  special 
contract  or  engagement,  then  these  special  and  partic- 
ular damages,  and  the  facts  on  which  they  are  based, 
must  be  set  out  in  the  declaration.  The  distinction  we 
have  noted  may  be  a  relaxation  of  the  common-law  rule, 
but  it  is  founded  upon  the  precedents  to  be  found  in 
our  Reports.  It  may  be  that  the  testimony  in  the  case 
at  bar  in  regard  to  prior  earnings  was  entitled  to  little 
weight,  owing  to  the  fact  that  it  was  confined  to  the 
earnings  of  but  a  single  year  ;  but  that  is  a  question  of 
weight  of  evidence,  and  a  matter  that  was  open  for 
argument  before  the  jury  and  the  courts  below.  And 
if  appellants  had  reason  to  suppose  that  the  year  imme- 
diately preceding  the  accident  was,  for  any  cause,  an 
exceptional  year,  they  could  have  shown  that  fact  on 
cross-examination,  or  by  the  introduction  of  testimony. 
It  follows  from  what  we  have  said  that  the  trial  court 
committed  no  error  in  admitting  the  challenged  testi- 
mony. 

Appellants  asked  the  court  to  instruct  the  jury  that, 
in  passing  upon  the  weight  to  be  given  to  the  testimony 
of  the  plaintiff  himself,  while  upon  the  wit- 
ness stand,  the3'  ''should"  take  into  consider-  5"«rSs*'S'l!i7 
ation  hts  interest  in  the  event  of  the  suit.  ■•■y-iMtnetitB. 
The  court  modified  the  instruction  before 
giving  it  to  the  jury  by  substituting  the  word  "may"  for 
the  word  '  'should. ' '  This  action  of  the  court  is  assigned 
as  error.  The  interest  of  a  party  or  of  a  witness  in  the 
event  of  the  suit  is  properly  to  be  regarded  in  estimat- 
ing the  weight  of  his  testimony.  In  Padfield  v.  People 
146  111.  660,  35  N.  E.  470,  we  said  that  the  interest  of 
a  party  in  the  event  of  a  suit  "may  be  regarded  for  the 
purpose  of  affecting  his  credibility."  It  is  possible 
that  a  jury  might  understand  the  use  of  the  mandatory 
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word  **should,"  in  the  instruction  asked,  as  meaning 
that,  under  the  law,  interest  would  necessarily  detract 
from  credibility  ;  and,  if  so  understood,  the  instruction 
would  mislead,  and  would  be  an  invasion  of  the  prov- 
ince of  the  jury.  An  interest  in  the  event  of  a  suit 
does  not  necessarily  detract  from  the  credibility  of  a 
witness.  It  is  simply  a  circumstance  that  the  jury 
may  take  into  consideration.  Douglas  v.  Fullerton,  7 
111.  App.  102.  And  the  question  of  credibility  is  always 
one  for  the  jury.  It  would  not  have  been  error  to  have 
given  the  instruction,  in  the  form  in  which  it  was  sub- 
mitted. Williams  v.  Shup,  12  111.  App.  454  ;  State  v. 
Vansant,  80  Mo.  67.  Nor  was  it  error  for  the  court  to 
make  the  modification  it  did.  Either  form  is  substan- 
tially accurate,  and  both  forms  mean  substantially  the 
same  thing. 

It  is  assigned  as  error,  that  the  court  modified  the 
eighth  instruction  tendered  by  defendants,  and  gave 
the  same  as  modified.     Said  instruction,  as  tendered, 

was  as  follows  :  **(8)  If  the  plaintiff  was  in- 
Raiie-iMtrD6tkii  lured  by  the  collision,  he  was  bound  by  law 
i^jiry.  to  use  ordinary  care  to  render  the  injury  no 

greater  than  necessary.  It  was  therefore 
his  duty  to  employ  such  medical  assistance  as  ordinary 
prudence  in  his  situation  required,  and  to  use  ordinary 
judgment  and  care  in  so  doing."  The  instruction  was 
likely  to  mislead  the  jury.  It  stated  a  correct  but  ab- 
stract rule  of  law,  and  gave  the  jury  no  directions  in 
regard  to  its  proper  application  to  the  case  in  hand. 
The  jury  would  probably  understand  therefrom  that 
although  there  was  culpable  negligence  on  the  part  of 
the  defendants,  and  consequent  injury  to  the  plaintiff, 
yet,  if  any  aggravation  of  injurious  consequences  was 
caused  by  subsequent  negligence  of  the  plaintiff,  then 
there  would  be  no  cause  of  action,  even  for  such  con- 
sequences as  necessarily  resulted  from  the  injury. 
The  doctrine  is  that  where,  after  the  occurrence,  the 
plaintiff,  by  his  own  negligence,  increases  the  damage, 
then  the  defendant  is  liable  only  for  the  consequences 
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of  his  own  acts,  and  not  for  those  of  the  plaintiflF,  or  of 
a  third  person,  which  are  separable  from  the  results  of' 
his  own  acts.  1  Harris,  Dam.  Corp.  §  224  ;  Workman 
v.  Railroad  Co.,  32  Law  J.  Q.  B.  279.  There  was  no 
error  in  refusing-  to  gfive  the  instruction  as  asked,  and, 
even  as  modified  and  gfiven,  it  stated  the  law  more 
broadly  and  more  favorably  for  defendants  than  it 
should  ;  and  it  was  the  plaintiff,  instead  of  the  defend- 
ants, that  had  a  right  to  complain. 

It  is  claimed  that  the  court  erred  in  refusing  to  give  this 
instruction  :  ''During-theprog-ressof  the  trial  of  this  case 
the  plaintiff  was  carried  from  the  court  room.  Why  this 
was  necessary,  if  it  was  necessary,  the  jury 
do  not  know,  nor  can  they  presume.  They  *!■•-■*■«•■*■«* 
must  entirely  disregard  such  occurrence,  to  f«r  itw  thii. 
all  intents  and  purposes,  as  though  it  had 
not  taken  place."  It  appears  that  during  the  examina- 
tion of  the  witness  Ella  Louise  Hoyt,  the  plaintiff  be- 
came hysterical,  broke  out  crying,  and  uttered  a  cry  of 
distress,  and  was  carried  out  of  the  court  room  ;  that 
immediately  at  the  time  of  the  occurrence  his  wife  ex- 
claimed, **  You  are  killing  my  husband  !  You  will  be 
responsible  for  the  death  of  my  husband  "  ;  and  that 
the  witness  began  to  cry,  and  was  temporarily  excused 
from  the  stand.  The  instruction  was  not  one  that  was 
based  on  the  evidence  that  was  submitted  to  the  jury. 
It  had  reference  only  to  the  occurrence  that  had,  several 
days  before,  temporarily  suspended  the  trial  of  the 
case.  The  court  had  seen  and  heard  what  had  then 
transpired,  and  it  was  a  matter  of  sound  judicial  discre- 
tion for  the  court  to  judge  whether  the  circumstances 
required,  or  properly  called  for,  any  instruction  on  its 
part.  We  cannot  say  there  was  any  abuse  of  that  dis- 
cretion, or  that  the  failure  to  give  the  instruction  was 
either  detrimental  to  the  rights  of  the  defendants,  or 
erroneous. 

It  is  finally  urged  that  the  superior  court  erred  tn 
not  granting  a  new  trial  for  prejudicial  conduct  of  the 
plaintiff  in  the  presence  of  the  jury.  This  contention 
has  reference  to  the  transaction  to  which  allusion  has 
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just  been  made.  The  fact  that  a  plaintiff  or  defendant 
or  witness,  or  any  other  person,  suddenly  swoons  or 
faints,  or  gives  vent  to  hysterical  exclamations,  or 
breaks  down  with  hysteria,  does  not  call  for  the  grant- 
ing* of  a  new  trial ;  and  especially  so  when  the  party 
claiming  to  be  prejudiced  does  not  ask  for  the  with- 
drawal of  a  juror  and  continuance  of  the  case,  but  lies 
by  and  speculates  upon  his  chances  for  a  verdict.  It  is 
hardly  probable  that  the  occurrence  in  question  aflFected 
in  any  way  the  verdict.  If  it  had  any  effect,  it  was  as 
likely  to  prejudice  as  to  help  the  case  of  the  plaintiff. 
Of  course,  if  it  appeared  that  the  dramatic  occurrence 
that  took  place  in  the  midst  of  the  trial  was  intentional, 
and  for  an  improper  motive,  it  would  afford  ground  for 
setting  aside  the  verdict.  But  here  the  affidavits  sub- 
mitted at  the  hearing  of  the  motion  indicate  quite  clear- 
ly that  the  plaintiff's  conduct  was  not  feigned,  but  was 
owing  to  the  mental  strain  of  several  days  of  trial  act- 
ing upon  a  weak  and  exhausted  physical  condition  and 
a  shattered  nervous  system.  We  find  in  the  record  no 
sufficient  cause  to  justify  a  reversal.  The  judgment  of 
the  appellate  court  is  affirmed.     Affirmed. 

Craig,  Phillips,  and  Wilkin,  JJ.,  dissent. 
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Chicago  G.  W.  Ry.  Co. 

V. 

St.  Paul  Union  Depot  Co. 

{Supreme  Court  of  Minnesota,  May  12 y  1897,) 

Union  Depot  Company — Exclusion  of  Mixed  Trains— Validity.* — 
Mixed  trains,  made  up  in  part  of  a  passeng-er  equipment  and  in 
part  of  freight  cars,  used  for  the  transportation  of  passengers,  are 
'^passenger  trains,"  within  the  meaning  of  defendant's  articles  of 
association  and  of  its  ''lease  contract"  with  the  plaintiff;  and  the 
defendant  is  required  to  furnish  such  trains  reasonable  passenger 
depot  facilities  and  service. 

Same—Facilities. — But  it  does  not  follow  that  such  trains  should 
be  burnished  the  same  facilities,  and  permitted  to  use  the  same 
tracks  in  a  passenger  depot,  as  are  generally  used  by  trains  com- 
posed exclusively  of  a  passenger  equipment. 

Same— Validity  of  By-Law  Excluding.  — The  plaintiff  failed  to 
make  out  any  case  for  an  injunction  to  prevent  the  defendant  from 
enforcing  a  by-law  excluding  mixed  trains  from  the  use  of  those 
tracks  situated  north  of  the  iron  posts  supporting  the  south  side  of 
the  roof  or  shed  of  its  depot,  and  confining  such  trains  to  the  use  of 
the  track  immediately  south  of  such  posts,  commonly  called  the 
"transfer  track,"  because  it  was  not  made  to  appear  that  the  latter 
track  does  not  furnish  reasonable  "passenger  depot"  facilities  for 
such  trains. 

Power  of  Union  Depot  Company  to  Regulate  Use  of  Depot.— The 
defendant  corporation  has  the  right  to  esrtablish  and  enforce  reason- 
able rules  and  regulations  as  to  the  use  of  its  depot  and  tracks  by 
its  tenant  members,  and  what  rules  and  regulations  are  necessary 
and  proper  must  be  left  to  the  judgment  and  discretion  of  its  board 
of  directors,  subject  only  to  the  condition  that  they  shall  not  be  in 
conflict  with  its  articles  of  association  and  the  statutes  defining  its 
powers  and  duties,  or  in  violation  of  the  terms  of  its  contracts  with 
its  tenant  memlsers. 

(Syllabus  by  the  Court.) 

Appeal  from  Ramsey  county  district  court.     A/- 
firmed. 

Dan  W.  Lavjler,  for  appellant. 
W,  H.  JVbn^is,  for  respondent. 

-  ■  .  

*See  note  at  end  of  case. 
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Mitchell,  J.     This  action  was  broug-ht  to  enjoin 
the  defendant  from  enforcing  the  following-  rule  or  b}^- 

law  adopted  by  its  board  of  directors  on 
November  23,  1895,  to  wit :  "Resolved,  that 
from  this  date  freig-ht  trains  and  mixed  trains  of  pas- 
seng-er  and  freig-ht  cars  are  hereby  excluded  from  the 
passenger  facilities  in  the  company's  station,  and  shall 
be  limited  to  the  use  of  the  company's  reg-ular  transfer 
facilities,  except  in  cases  of  eraerg-ency  when  the  reg-u- 
lar  transfer  track  is  obstructed."  When  plaintiff 
rested,  the  court  dismissed  tAe  action,  and  from  an 
order  denying*  its  motion  for  a  new  trial  the  plaintiff 
appealed. 

The  character  and  object  of  the  defendant,  the  pro- 
visions of  its  articles  of  association  and  of  the  statutes 
defining"  its  powers  and  duties,  have  been  so  often  con- 
sidered and  so  fully  stated  in  former  decisions  (notably 
in  State  v.  St.  Paul  Union  Depot  Co.,  42  Minn.  142, 
43  N.  W.  840)  that  a  restatement  of  them  would  be 
unnecessary  repetition.      The   plaintiff,   formerly  the 
Minnesota  &  Northwestern    Railroad  Company,  is  a 
tenant  member  of  the  defendant  corporation  admitted 
on  equal  terms  with  the  orig-inal  members.     See  St. 
Paul  Union  Depot  Co.  v.  Minnesota  &  N.  W.  R.  Co., 
47  Minn.   154,  49  N.  W.  646.     The  "lease  contract" 
under  which  the  plaintiflF  was  admitted  to  the  use  of 
defendant's  depot  and  passeng-er  facilities,  after  reciting 
the  provisions  of  its  articles  of  association  and  of  the 
statutes  reg'ulating'  its  powers  and  duties,  and  the  fact 
that  it  had  acquired  certain   g-rounds,  and   had  con- 
structed thereon  a  Union  Passeng-er  Depot,  and  transfer 
tracks  for  the  transaction  of  the  transfer  business  con- 
templated by  its  articles  of  association,  provides  that 
the  plaintiflF  shall  have  the  use  and  enjoyment  of  said 
Union  Depot  and  tracks  in  common,  to  the  extent  and 
in  the  manner  hereinafter  mentioned  and  prescribed, 
with  other  railroad  companies  which  have  been,  or  may 
hereafter  be,  granted  like  or  similar  use  and  enjoyment. 
The  contract  then  provides  that  the  defendant  shall 
assign  to  the  plaintiflF,  from  time  to  time,  a  suitable 
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track  or  tracks  on  said  grounds  connecting*  at  such 
practicable  and  suitable  place  on  the  boundary  of  said 
grounds  as  the  plaintiff  shall  designate  with  the  main 
track  of  the  plaintiff,  and  with  the  track  or  tracks 
running-  into  said  passengfer  depot  for  the  use  of  pas- 
sengfer  trains  operated  by  the  plaintiff  ;  also  that  the 
defendant  will  transfer  upon  its  tracks  to  any  other 
railroad  connecting  therewith,  or  to  any  industry  to 
which  such  tracks  extiend,  all  freig-ht  cars  which  the 
plaintiff  shall  desire  to  be  so  transferred.  It  is  pro- 
vided that  all  these  rights  and  privileges  are  subject  to 
the  rig-ht  of  the  defendant,  from  time  to  time,  to  estab- 
lish such  reasonable  rules  and  regulations  as  will  con- 
duce to  keep  the  tracks  open  and  free  for  use.  The 
defendant's  articles  of  association  recited  in  this  * 'lease 
contract"  also  provide  that  the  use  of  passenger  depot 
and  transfer  tracks  by  tenant  companies  shall  be  sub- 
ject to  "proper  regulations."  The  power  to  make 
these  regulations  is  vested  in  the  board  of  directors. 
It  appeared  from  the  evidence  that  the  plaintiff 
had  been  operating  a  local  mixed  freig^ht  and  pas- 
seng-er  train  between  Minneapolis  and  Dodg"e  Center 
via  St.  Paul,  at  which  last-named  place  it  stopped 
to  receive  and  discharge  passengers.  This  train 
usually  consisted  in  part  of  the  usual  passenger  equip- 
ment, and  in  about  an  equal  part  of  loaded  freight  cars 
which  were  being  hauled  from  Minneapolis  to  Dodge 
Center.  Prior  to  the  adoption  of  the  by-law  or  rule 
already  quoted,  this  train  had  been  accustomed  to  use 
the  track  immediately  inside  and  north  of  the  row  of 
iron  posts  which  support  the  depot  roof  or  shed  on  the 
south  side.  The  by-law  is  broad  enough  in  its  terms 
to  exclude  mixed  trains  entirely  from  all  passenger 
depot  service  and  facilities  whatsoever.  But  on  the 
trial  no  evidence  was  introduced  or  offered  that  the 
defendant  refused  plaintiff's  train  depot  service  or 
I)assenger  depot  facilities  except  that  it  excluded  it 
from  the  use  of  the  tracks  north  and  inside  of  the  row 
of  posts  referred  to,  and  confined  it  to  the  use  of  track 
No.  10^  immediately  south  of  the  posts,  and  commonly 
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called  "the  transfer  track."  In  the  pleading's  and  on 
the  trial  the  parties  use  the  term  ''passenger  depot"  as 
meaning"  only  the  ground  and  tracks  inside  the  posts, 
which  are  commonly  used  for  the  accommodation  of 
passenger  trains  ;  and  this  is  evidently  what  they  mean 
when  they  speak  of  this  mixed  train  being  excluded 
from  the  passenger  depot.  But  track  No.  10,  which  is 
also  under  the  cover  of  the  depot  roof,  is  as  much  a 
part  of  defendant's  depot  grounds  and  depot  facilities 
as  are  the  tracks  north  of  it.  And  throughout  the  trial 
plaintiff's  counsel  proceeded  upon  the  theory  that  the 
gist  of  his  ground  of  complaint  consisted  in  this  mixed 
train  being  excluded  from  the  tracks  commonly  used  by 
passenger  trains,  and  confined  to  the  use  of  this  so-called 
"transfer  track."  His  evidence  proceeded  on  this 
line,  for  he  attempted  to  prove  that  track  No.  10  did 
not  furnish  as  adequate  facilities  for  the  receipt  and 
discharge  of  passengers  as  track  No.  9,  which  the 
train  had  formerly  occupied  ;  also  that  there  was  no 
good  reason  why  defendant  should  not  permit  this 
mixed  train  to  continue  to  occupy  the  latter  track, 
because,  notwithstanding  its  rule  or  by-law,  it  still 
continued  to  permit  it  to  be  used  for  the  transfer  of 
freight  cars  from  one  road  to  another,  whenever  track 
No.  10  was  otherwise  occupied.  Therefore,  in  deter- 
mining whether  the  action  was  properly  dismissed 
when  plaintiff  rested,  we  are  justified  in  assuming  that 
its  counsel  had,  by  his  course  on  the  trial,  impliedly 
waived  any  claim  that  the  effect  of  the  by-law  was  to 
exclude  this  mixed  train  from  all  depot  service  and 
facilities,  and  rested  plaintiff's  right  to  relief  exclusive- 
ly on  the  ground  that  it  was  excluded  from  the  tracks 
commonly  used  by  passenger  trains,  and  was  confined 
to  the  use  of  track  No.  10,  commonly  used  for  mere 
transfer  purposes. 

Most  of  the  evidence  on  the  trial  in  the  court  below 
as  well  as  of  the  argument  in  this  court  was  devoted  to 
the  history  of  the  dispute  between  the  parties  prior  to 
the  adoption  of  this  by-law, — as  to  whether  the  plaintiff 
should  pay  "passenger  car"  rates  or  only  tranfer  rates 
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(five  cents  per  car)  on  the  freight  cars  in  this  mixed 
train.  In  our  opinion,  this  is  wholly  foreign  to  the 
issue  in  this  case,  but  we  might,  however,  suggest,  in 
passing,  that  even  if  it  be  conceded  that  plaintiff  had 
an  absolute  legal  right  to  run  this  mixed  train  on  one 
of  the  tracks  inside  and  north  of  the  iron  posts,  it  by 
no  means  follows  that  it  would  have  a  right  to  do  so 
by  paying  only  transfer  rates  on  the  freight  cars  at- 
tached. Neither,  on  the  other  hand,  would  it  necessa- 
rily follow  that  it  would  be  reasonable  for  defendant 
to  charge  full  passenger  car  rates  on  these  freight  cars. 
Moreover,  in  case  of  a  disagreement  between  the  parties 
as  to  the  proper  rates  to  be  charged,  the  proper  course 
as  well  as  duty  of  the  plaintiff  was,  not  to  sit  back,  and 
set  the  rules  of  the  defendant  at  defiance,  but  to  make 
a  demand  for  a  change  of  the  rule,  and  for  submission 
of  the  subject  of  disagreement  to  arbitration  in  the 
manner  prescribed  by  section  17  of  the  'Mease  contract." 
But  this,  as  already  suggested,  is  foreign  to  the  issue 
in  this  case. 

Defendant's  contention,  based  on  the  literal  language 
of   its  articles  of  association,    is  that  its  duties  are 
limited  to  (1)  furnishing  depot  facilities  to  passenger 
trains  made  up  exclusively  of  a  passenger 
equipment,  and  (2)  transferring  freight  cars  JilVMr-Bxcii. 
from  one  railroad  to  another,  or  to  important  t5,Y-TiH(iitj. 
industries,   in  the  city   of   St.    Paul ;    and, 
therefore,  it  is  not  required,  under  any  circumstances, 
to  furnish  any  passenger  depot  facilities  or  service  to 
mixed  trains,  and  that  any  such  facilities  or  service 
which  it  had  furnished  to  plaintiff's  mixed  train  was 
purely  a  matter  of  favor,  which  it  might  terminate  at 
will.     We  cannot  concur  in  this  view.     In  this  western 
country,  at  least,  so-called  '*mixed  trains"  are  recogr 
nized  and  well-known  agencies  for  the  transportation 
of  passengers,  often  required  alike  by  the  necessities 
and  convenience  of  both  the  railroad  companies  and  the 
public.     In  view  of  this  fact,  as  well  as  of  the  public 
nature  of  the  service  which  the  defendant  was  designed 
to  perform,  it  would  be  altogether  too  narrow  a  view 
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to  take  of  its  duty  to  hold  that  it  could  taboo  mixed 
trains  altog-ether,  and  arbitrarily  refuse  to  furnish  them 
reasonable  depot  facilities  and  service.  But  the  appa- 
rent contention  of  plaintiff  that  such  trains  are  entitled, 

lABe-FMiiitiei     ^^  ^   matter  of   leg-al   right,  to    the  same 

facilities,  and  to  the  use  of  the  same  tracks, 
as  trains  made  up  exclusively  of  a  passengfer  equipment, 
is  equally  untenable.  There  are  manifest  reasons, 
founded  on  grounds  both  of  convenience  and  safety, 
why  it  might  be  entirely  proper  to  exclude  trains 
made  up  in  whole  or  in  part  of  freight  cars  from 
those  tracks  in  a  passenger  depot  commonly  used  by 
passenger  trains.  And  we  are  by  no  means  prepared 
to  say  that  circumstances  may  not  arise,  growing  out 
of  the  limited  facilities  of  the  defendant,  and  the 
future  growth  of  passenger  business,  when  the  neces- 
sities of  the  situation  may  render  it  necessary  to  exclude 
mixed  trains  altogether  from  the  facilities  of  this  pas- 
senger depot.  That  question  is  not  now  before  us.  The 

present  case  involves  no  question  of  discrim- 
•f  B*.uw  Bi*'  ination  against  the  plaintiff  in  favor  of  other 
ciidW.  tenant    members    of    the   defendant.     The 

rule  or  by-law  applies  to  all  alike.  It  does 
not  exclude  defendant's  exclusively  passenger  trains 
from  the  use  of  other  tracks  in  the  depot,  for  it  only 
applies  to  freight  and  mixed  trains  ;  and  there  is  no 
evidence  in  the  case  that  this  so-called  * 'regular  trans- 
fer track"  will  not  furnish  the  defendant  reasonable 
"depot  facilities"  for  the  receipt  and  discharge  of 
passengers  and  their  baggage  ;  and  there  is  virtually 
no  evidence  that  it  will  not  furnish  facilities  equally 
good  with  those  furnished  by  the  track  immediately 
north,  which  the  plaintiff  had  previously  used.  The 
only  evidence  having  the  least  tendency  to  prove  the 
contrary  was  the  testimony  of  one  witness  that  the 
schedule  time  of  this  mixed  train  might  interfere  with 
that  of  a  train  of  another  railroad  which  used  the  same 
track,  a  matter  capable  of  being  remedied  by  either 
plaintiff  or  defendant  by  five  minutes  change  of  time  ; 
and  the  opinion  of  another  witness  that  the  transfer 
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track  migfht  be  somewhat  less  safe  on  account  of  the 
liability  of  passengers  to  come  in  contact  with  the  posts 
in  case  they  should  stand  on  the  lower  steps  of  a  car 
and  lean  out.  The  courts  ought  not  lightly  to  inter- 
fere with  the  defendant's  management  of 
its  own  business.  Its  articles  of  association,  KpiaMiJu 
as  well  as  its  contract  with  the  plaintiflF,  KES*** ''"*•' 
give  it  the  power  to  establish  and  enforce  a 
system  of  rules  and  regulations  subject  to  which 
its  tenant  members  shall  use  and  enjoy  its 
privileges.  Safe  administration  of  its  aflFairs  re- 
quires such  a  system.  Every  member  of  the 
corporation  is  bound  to  obey  these  rules  and  regu- 
lations ;  and  what  rules  and  regulations  are  neces- 
sary and  proper  must  generally,  if  not  always,. be  left 
to  the  judgment  and  discretion  of  the  board  of  directors, 
subject  only  to  the  condition  that  they  af e  not  in  conflict 
with  the  law  of  its  being  (which  consists  of  its  articles 
of  corporation  and  the  statutes  regulating  its  powers 
and  duties),  or  in  violation  of  the  terms  of  its  contracts 
with  its  tenant  members.  An  injunction  interfering^ 
with  any  rules  or  regulations  regarding  the  manage-* 
ment  of  its  affairs  or  the  use  of  its  property  by  its  mem- 
bers ought  not  to  be  granted  unless  it  is  made  apparent 
that  such  rules  or  regulations  are  in  violation  of  its 
duties  under  its  articles  of  association,  or  of  some  con- 
tract right  of  one  of  its  members.  The  plaintiff  failed 
to  establish  any  such  case,  and  the  court  below^  was 
right  in  dismissing  the  action.     Order  affirmed. 


NOTE. 

Union  Depot  Companies.— See  Union  Depot  Co.  v,  Frederick, 
(Mo.)  57  Am.  &  Eng-.  R.  Cas.  656 ;  Union  Depot  Co.  v.  Chicag>o,  etc., 
R.  Co.,  (Mo.)  56  Id.  243,  113  Mo.  213  ;  St.  Paul  Union  Depot  Co.  v. 
Minnesota,  etc.,  R.  Co.,  (Minn.)  50  Am.  &  Eng.  R.  Cas.  55  ;  Fort 
Street  Union  Depot  Co.  v.  Morton,  (Mich.)  47  Am.  &  Eng.  R.  Cas. 
41,  83  Mich.  265  ;  St.  Paul,  etc.,  R.  Co.  v.  St.  Paul  Union  Depot  Co., 
(Minn.)  46  Am.  &  Eng.  R.  Cas.  582,  note,  44  Minn.  325;  St.  Paul 
Union  Depot  Co.  v.  St.  Paul,  etc.,  R.  Co.,  (Minn.)  26  Am.  &  Eng. 
R.  Cas.  567. 
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OcALA  St.  &  S.  R.  Co. 

{Supreme  Court  of  Florida,  March  //,  i8g7,) 

Municipalities — Powers  in  Streets — Delegation.— The  powers  of  a 
municipal  corporation  over  its  public  streets  are  held  in  trust  for  the 
public  benefit,  and  cannot,  in  the  absence  of  clearly  delegated 
authority,  be  surrendered  or  deleg^ated  by  contract  to  private  parties, 
either  corporate  or  natural. 

Sanne.7— The  well-established  rule  is  that  a  municipal  corporation 
can  exercise  only  such  powers  as  are  granted  to  it  in  express  terms, 
or  those  necessarily  or  fairly  implied  in  or  incident  to  the  powers 
expressly  grantedj  or  those  that  are  essential  and  indispensable,  not 
simply  convenient,  to  accomplish  the  objects  and  purposes  of  the 
corporation. 

Power  of  Municipality  to  Grant  Exclusive  Franchise  to  Street 
Railway.* — The  powers  conferred  upon  cities  and  towns  by  the  gene- 
ral act  (section  17,  p.  248,  McClel.  Dig.)  to  regulate,  improve,  alter, 
extend,  and  open  streets,  lanes,  and  avenues,  and  to  cause  encroach- 
ments and  obstructions,  decayed  buildings  and  ruins  to  be  removed,* 
did  not  authorize  the  municipal  corporation  of  the  city  of  Ocala  to 
vest,  by  contract,  in  a  street-railway  corxx>ration,  an  exclusive  right 
to  construct  railroad  tracks  on  all  the  streets  of  the  city  as  then 
laid  out,  or  that  might  thereafter  be  laid  out  for  a  period  of  10  years. 

Power  of  Municipality  to  Destroy  Street. — A  public  street  of  a  city 
cannot  be  destroyed  even  in  part  by  the  municipality,  unless  the 
authority  to  do  so  is  conferred  in  express  terms,  or  by  necessary 
implication. 

Alteration  of  Street — Statute. — Under  the  powers  conferred  by 
statute  (section  17,  p.  248,  McClel.  Dig.),  a  municipality  can  alter  a 
street  by  abandoning  a  portion  of  it  when  done  in  the  reasonable 
exercise  of  such  authority  for  the  public  gfood. 

(Syllabus  by  the  Court.) 

Appeal  from  Marion  county  circuit  court.  Reversed. 

The  bill  in  this  case  was  filed  by  appellee,  as  com- 
plainant, against  appellant  as  defendant.     It  alleges 

cawfltatMi  *'^^*  complainant  was  incorporated  for  the 

purpose  of  operating  and  maintaining-  a  street 
railroad  in  and  near  the  city  of  Ocala,  Fla.,  and  that 

*See  note  at  end  of  case. 
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thereafter,  in  September,  1889,  bj^  an  ordinance  of  the 
city  of  Ocala,  a  copy  of  which  was  attached  to  and 
made  a  part  of  the  bill,  as  Exhibit  A,  complainant  was 
authorized  and  empowered  to  build,  maintain,  and  ope- 
rate a  line  of  railroad  in,  througfh,  over,  and  upon  all 
the  streets,  lanes,  and  alleys  of  said  city,  as  the  same 
were  at  that  time  laid  out,  and  upon  all  such  streets, 
lanes,  and  alleys  as  migfht  thereafter  be  opened  for  a 
period  of  10  years  from  the  18th  day  of  September, 
1889 ;  that  complainant  accepted  the  terms  and  condi- 
tions of  such  ordinance,  and  then  constructed  a  line  of 
railroad  along-  and  over  Magnolia  and  North  Sixth 
streets,  in  said  city,  from  the  public  square  to  the  pas- 
senger station  occupied  by  defendant  in  said  city,  and 
situated  on  North  Sixth  street,  just  west  of  the  northern 

end  of  Magnolia  street,  and  since  the  day  of 

November,  1889,  has  continuously''  operated  said  line  of 
street  railroad  for  carrying  passengers  to  and  from  said 
station  ;  that  on  the day  of  May,  1891,  said  pas- 
senger station  of  defendant  was  destroyed  by  fire,  and 
a  new  passenger  station  was  afterwards  erected  by 
defendant,  at  a  point  about  25  or  30  yards  to  the  east- 
ward of  the  former  location,  in  and  upon  the  northern 
end  of  Magnolia  street ;  that,  in  order  to  obtain  permis- 
sion of  the  city  of  Ocala  to  erect  said  passenger  station 
upon  the  public  street  of  the  city,  the  defendant  applied 
to  the  common  council  of  said  city,  and  thereupon,  on 
the  4th  day  of  August,  1891,  an  ordinance  was  passed 
which  purports  to  convey  the  fee  of  the  land  over 
which  Magnolia  street  had  been  laid  out  to  defendant, 
and  that,  since  the  passage  of  said  ordinance,  the  de- 
fendant has  set  up  a  claim,  to  the  exclusion  of  com- 
plainant and  the  public  g-enerally,  to  all  that  portion  of 
Magnolia  street  which  lies  north  of  North  Sixth  street. 
A  copy  of  this  ordinance  is  attached  to  and  made  a  part 
of  the  bill,  as  Exhibit  B. 

Further,  that,  in  order  to  carry  on  its  said  business 
of  transporting  passengers  along  and  over  the  streets 
of  said  city,  and  in  order  to  maintain  said  business,  it  is 
necessary  that  complainant's  lines  of  rails  be  laid  within 
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a  reasonable  distance  from  the  passenger  station  of 
defendant,  and  that  after  the  destruction  of  the  former 
passeng-er  station  used  by  defendant,  and  after  the  erec- 
tion of  the  new  passeng-er  station  upon  the  north  end 
of  Magnolia  street,  complainant  changed  the  line  of  the 
road  which  ran  to  and  from  the  former  location  of 
defendant's  station,  and  laid  the  same  over  a  portion  of 
Magnolia  street,  lying  north  of  North  Sixth  street,  so 
that  it  might  with  ease  and  facility  carry  on  its  business 
of  transporting  passengers  to  and  from  said  railroad 
station,  and  that  said  line  was  changed  from  the  old 
location  of  defendant's  station  to  the  new  station  on  or 
about  the  17th  day  of  September,  1892,  and  since  that 
time  complainant  has  been  in  actual,  open,  and  notorious 
possession  of  that  portion  of  Magnolia  street  lying 
north  of  North  Sixth  street  covered  by  complainant's 
line  of  road,  and  since  that  time  has  continuously 
operated  that  portion  of  its  line  of  road  which  reaches 
from  North  Sixth  street  to  defendant's  passenger 
station  ;  that,  by  its  acceptance  of  the  terms  and  condi- 
tions of  the  ordinance  conferring  upon  complainant  the 
right  to  operate  and  maintain  its  line  of  railroad  upon 
all  the  streets,  lanes,  and  alleys  in  the  city,  it  acquired 
a  vested  contract  right  to  build,  maintain,  and  operate 
its  line  of  road  over  that  portion  of  Magnolia  street  to 
which  it  now  claims  title,  long  prior  to  the  passage  of 
the  ordinance  under  which  defendant  claims  title  ;  and, 
further,  the  said  ordinance  which  purports  to  convey  the 
title  to  a  public  street  in  the  city  for  the  private  use 
and  benefit  of  defendant  is  without  authority  of  law, 
null,  and  void. 

The  bill  further  alleges  that  the  defendant  had  tried 
to  induce  complainant  to  recognize  the  former's  asserted 
rights  of  property  in  Magnolia  street,  and  that  negotia- 
tions in  reference  to  a  lease  of  the  property  had  taken 
place  between  them,  but  without  consummation,  the 
details  of  which  we  do  not  deem  necessary  to  state. 

It  is  also  alleged  that  defendant  had  notified  com- 
plainant to  immediately  remove  its  said  line  of  railroad 
from  the  tract  of  land  to  which  defendant  claims  title, 
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and  that,  if  said  line  of  road  was  not  removed,  it  would 
remove  the  same  by  force ;  that,  unless  restrained, 
defendant  would  by  force  tear  up  and  remove  com- 
plainant's line  of  road  from  said  tract  of  land  ;  that 
complainant  would  be  greatly  damaged  by  the  tearing* 
up  of  its  said  line  of  road,  and  its  business  of  carrying 
passengers  to  and  from  the  station  of  defendant  would 
be  greatly  injured,  and  the  same  would  be,  and  continue 
to  be,  a  hindrance  to  its  business,  and  defendant  could 
not  be  required  to  respond  in  damages  by  a  suit  at  law 
in  a  sum  adequate  to  compensate  complainant  for  the 
consequent  loss  of  traffic  which  would  result  from  the 
destruction  of  its  property. 

The  prayer  is  that  defendant  be  enjoined  from  enter- 
ing upon  complainant's  line  of  road  lying  on  Magnolia 
street  north  of  North  Sixth  street,  in  said  city,  and 
from  tearing  up  and  removing  any  portion  of  the  same, 
and  that  the  ordinance  under  which  defendant  sets  up  a 
claim  of  title  to  said  portion  of  Magnolia  street  be 
declared  to  be  void  and  of  no  effect  in  so  far  as  the 
same  purports  to  convey  the  title  to  that  portion  of 
Magnolia  street  lying  north  of  North  Sixth  street,  and 
in  so  far  as  the  same  restricts  the  rights  of  complainant 
and  the  public  generally  to  use  and  occupy  said  portion 
of  Magnolia  street  as  a  public  thoroughfare. 

The  ordinances  marked  Exhibits  A  and  B,  and  made 
part  of  the  bill,  are  as  follows  : 

Exhibit  A. 

**Be  it  ordained  by  the  mayor  and  the  aldermen  of 
the  city  of  Ocala  :  . 

''Section  1.  That  the  Ocala  Street  and  Suburban 
Railway  Company,  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Florida,  its  successors 
and  assigns,  be  and  it  is  hereby  granted  the  exclusive 
right  of  way  through  all  the  streets,  lanes  and  alleys 
of  the  city  of  Ocala,  as  at  present  laid  out  and  hereafter 
to  be  opened  for  a  period  of  ten  years,  for  the  purpose 
of  building  and  maintaining  lines  of  street  railway  and 
oi)erating  the  same  by  horse  power,  steam,  cable  or 
electricity,  as  it  may  deem  the   most  convenient  and 

7  (N.  s.)  A.  &  E.  R.  Cas.— 44 
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practicable ;  such  grant  of  the  rig-ht  of  way  and  the 
right  to  build,  maintain  and  operate  said  lines  of  rail- 
way to  be  subject  to  the  provisions  to  be  hereinafter 
set  forth. 

"Sec.  2.  That  the  right  of  way  above  granted  shall 
not  attach  or  become  vested  in  said  Ocala  Street  and 
Suburban  Railway  Company  unless  it  shall  begin  the 
work  of  constructing  said  lines  of  railway  in  good  faith 
within  sixty  days  from  the  passage  of  this  ordinance, 
and  prosecute  the  same  with  reasonable  diligence  from 
time  to  time,  and  unless  said  Ocala  Street  and  Suburban 
Railway  Company  shall  within  six  months  from  date 
of  passage  of  this  ordinance  complete  and  have  in  active 
operation  some  portions  of  said  lines  of  railway  not  less 
than  one  mile  in  extent. 

"Sec.  3.  Said  lines  of  street  railway  shall  be  con- 
structed on  a  level  with  the  present  grade  of  the  streets 
except  where  grading  may  be  absolutely  necessary, 
and  must  be  so  constructed  as  not  to  impede  travel  or 
obstruct  the  ordinary  use  of  the  streets,  and  shall  be 
constructed  of  steel  or  iron  rails  of  weight  and  size 
usual  in  the  construction  of  street  railways. 

"Sec.  4.  From  and  after  the  passage  of  this  ordinance 
said  Ocala  Street  and  Suburban  Railway  Company 
shall  have  the  exclusive  right  of  way  upon  all  such 
parts  of  such  streets,  lanes  and  alleys  of  said  city  as 
aforesaid,  upon  which  a  portion  of  their  lines  shall 
have  been  built  and  actually  operated  for  a  period  of 
ten  years  after  the  passage  of  this  ordinance.  When- 
ever any  person,  company  or  corporation  other  than 
said  Ocala  Street  and  Suburban  Railway  Company 
shall  desire  to  build  a  line  of  road  upon  any  of  the 
streets,  lanes  and  alleys  of  said  city  upon  which  said 
Ocala  Street  and  Suburban  Railway  Company  may  not 
then  already  have  built,  and  shall  deposit  to  the  credit 
of  the  city  of  Ocala  in  some  solvent  banking  house  of 
said  city  a  sum  of  money  not  less  than  five  hundred 
dollars  as  a  forfeit  to  said  city  in  the  event  their  actual 
bo7ia  fide  work  upon  such  line  or  lines  shall  not  be 
begun  within  sixty  days  from  the  date  of  such  applica- 
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tion,  it  shall  be  the  duty  of  the  clerk  of  the  board 
of  aldermen  of  said  city  of  Ocala  to  give  im- 
mediate notice  in  writing-  to  the  president  of  said 
Ocala  Street  and  Suburban  Railway  Company 
that  such  application  has  been  made,  and  the  sum 
of  money  not  less  than  five  hundred  dollars  aforesaid 
by  said  company,  person  or  corporation  deposited  as 
aforesaid,  and  then  and  in  that  event  it,  the  said  Ocala 
Street  and  Suburban  Railway  Company,  within  sixty 
days  from  the  date  of  said  notice  so  given  by  the  clerk 
of  the  board  of  aldermen  aforesaid,  shall  begin  the 
construction  of  a  line  or  lines  of  street  railway  in  good 
faith  upon  the  street  or  streets,  lane  or  lanes,  alley  or 
alleys,  and  prosecute  the  same  with  reasonable  diligence, 
which  are  designated  in  said  application  of  said  person, 
company  or  corporation,  and  the  exclusive  rights  and 
privileges  above  recited  shall  immediately  inure  to  and 
vest  in  the  Ocala  Street  and  Suburban  Railway  Com- 
pany, to  any  and  all  streets,  lanes  or  alleys,  or  parts 
thereof,  upon  which  and  after  notice  and  within  sixty 
days  actual  bona  fide  work  shall  have  been  commenced 
by  it,  and  shall  be  continued  to  completion. 

'*Sec.  5.  The  rights,  privileges  and  franchises  above 
granted  shall  attach  and  inure  to  the  Ocala  Street  and 
Suburban  Railway  Company  immediately  upon  the 
passage  hereof,  upon  the  condition,  however,  that  the 
said  Ocala  Street  and  Suburban  Railway  Company 
shall  deposit  in  a  solvent  banking  house  in  Ocala, 
Florida,  in  the  sum  of  five  hundred  dollars  as  a  forfeit 
to  the  city  of  Ocala  in  case  said  corporation  shall  not  in 
good  faith  begin  construction  of  said  railway  within 
sixty  days,  and  said  forfeit  of  five  hundred  dollars  to 
remain  upon  deposit  until  it  is  shown  to  the  satisfaction 
of  street  committee  that  said  company  have  expended 
in  the  construction  of  said  railway  lines  at  least  five 
hundred  dollars. 

**A11  ordinances  and  parts  of  ordinances  in  conflict 
with  the  provisions  of  this  ordinance  are  hereby 
repealed." 
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Exhibit  B. 

**Be  it  ordained  by  the  city  council  of  the  city  of 
Ocala  in  council  assembled  : 

**That  recog^nizing-  the  justice  of  extending*  to  the 
Florida  Central  and   Peninsular  Railroad    Company 
such  reasonable  and  just  privileges  as  the  pursuit  of 
their  business  may  require,  at  and  near  the  freight  and 
passenger  depots  in  this  city,  not  immediately  in  con- 
flict with  the  rights  of  private  citizens,  nor  the  rig'hts 
of  the  public  :    That  to  the  said  railroad  company,  its 
successors  and  assigns,  be  g^ranted  forever  the  general 
right  of  way  over  and  upon  that  part  of  North  Sixth 
street  between  the  east  side  of  Magnolia  and  the  east 
side  of  Pond  street,  with  the  right  to  maintain  its  track 
and  side  tracks  as  may  appear  expedient,  at  the  west 
end  of  North  Sixth  street,  but  east  of  Pond  street, 
with  also  the  right  to  erect  a  warehouse  south  of  the 
main  line  in  conformity  with  the  curve  of  the  main  line, 
which  may  on  account  of  said  curve  extend  or  project 
at  an  angle  into  the  said  North  Sixth  street,  and  at 
the  southwest  corner  of  said  warehouse  not  over  ten 
feet  at  the  extreme  point  of  extension  into  said  street, 
and  that  the  said  railroad  company  shall    have    the 
rights,  uses  and  benefits  of  said  street  as  above  de- 
scribed for  general  yard  purposes,  without  any  right  to 
enclose  the  same,  or  otherwise  stop  or  hinder  the  public 
from  using,  said  using  by  the  public  not  to  be  in  con- 
flict with  rights  and  privileges  above  granted  to  the 
said  railroad,  it  being  specially  conditioned  that  said 
rights,  grants  and  privileges  shall  apply  specifically  to 
the  point  where  Orange  and  Lime  streets  cross  said 
North  Sixth  street,  and  that  Magnolia  street  be  aban- 
doned at  the  north  side  of  said  North  Sixth  street. 

**The  foregoing  all  conditioned  that  the  said  railroad 
company  shall  without  cost  to  the  city  extend  said 
North  Sixth  street  east  to  the  street  recently  given  by 
the  said  railroad  company  to  the  city  off  the  east  side  of 
fractional  lots  twenty  and  twenty-one  of  the  new  survey 
north  of  said  city  (along  and  parallel  with  section  line 
dividing  sections  seventeen  and  eighteen  in  township 
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fifteen  south  of  rangfe  twenty-two  east,  as  per  convey- 
ance from  Calvin  J.  Allred  and  Enoch  W.  Ag-new  to 
said  railroad),  and  also  further  conditioned  that  the  said 
railroad  company  shall  construct  and  maintain  suitable 
freig'ht  and  passeng-er  warehouse  or  Avarehouses,  depot 
or  depots,  in  accordance  with  plans  and  specifications 
recently  exhibited  by  Capt.  D.  B.  Maxwell,  greneral 
manag-er  of  said  railroad  company,  to  a  special  com- 
mittee from  the  council  (said  committee  composed  of 
Messrs.  Wm.  Fox  and  G.  A.  Carmichael)  said  building's 
as  per  said  plans  and  specifications  to  be  erected  by  or 
before  January  first,  A.  D.  eigfhteen  hundred  and  ninety- 
two. 

**Be  it  further  ordained  that  the  said  railroad  compa- 
ny or  its  proper  representatives  shall  be  furnished  with 
a  true  copy  of  this  ordinance  duly  certified,  which  shall 
be  a  legal  and  proper  conveyance  to  the  said  railroad 
company  of  the  above  rights  and  privileges." 

The  bill  was  sworn  to  by  the  president  of  the  com- 
plainant company  before  the  solicitor  signing  the  bill, 
and  a  temporary  injunction  w^as  granted,  to  continue 
until  the  further  order  of  the  court. 

An  answer  in  connection  with  a  demurrer  was  filed 
by  defendant,  grounds  of  the  demurrer,  among  others, 
being  as  follows  :  Want  of  equity  in  the  bill. 

The  bill  and  exhibits  show  that  complainant  has  no 
right  to  run  its  railroad  track  upon  the  abandoned 
street,  and  its  occupation  of  the  same  has  only  been 
since  the  abandonment.  Complainant's  right  never 
vested  by  the  occupation  of  said  street  before  the  city 
abandoned  it.  The  bill  and  exhibits  show  a  total  aban- 
donment of  the  portion  of  said  street  by  the  city,  and 
the  right  of  defendant  to  use  it  as  a  railroad  yard  for 
general  yard  purposes,  and  show  no  right  in  complain- 
ant to  place  its  railroad  track  thereon.  It  is  not  neces- 
sary to  state  the  allegations  of  the  answer. 

A  motion  to  dissolve  the  injunction,  upon  grounds 
stated  on  bill,  answer,  demurrer,  and  affidavits,  was 
denied,  and  the  demurrer  was  also  overruled.  The 
present  appeal  is  from  the  orders  made. 
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John  A.  Henderson  and  Hugh  E,  Miller^  for  appel- 
lant. 

R,  L,  Anderson^  for  appellee. 

Mabry,  J.  (after  stating  the  facts).  There  is  no 
plat  accompanying  the  bill  filed  in  this  case  showing 
the  definite  location  of  the  streets  of  the  locus  in  quo^ 
but, from  the  allegations  in  the  bill  it  appears  that  the 
track  of  the  appellee  company  was  laid  in  Magnolia 
street  from  the  public  square  north  to  North  Sixth 
street,  and  then  deflected  westward  on  the  latter  street 
to  the  old  station  of  the  appellant  company,  situated 
just  west  of  the  northern  end  of  Magnolia  street.  From 
the  entire  bill  it  is  clearly  shown  that  the  street-rail- 
road company  did  not  occupy  any  portion  of  Magnolia 
street  north  of  North  Sixth  street  before  the  ordinance 
of  August  4,  1891  (indicated  by  Exhibit  B  in  the  state- 
ment), was  passed.  The  bill  does  not  base  appellee's 
right  to  occupy  the  portion  of  Magnolia  street  north  of 
North  Sixth  street  upon  a  location  of  any  line  there 
before  the  passage  of  the  ordinance  of  August  4,  1891 ; 
but  the  theory  is  that  by  the  acceptance  of  the  terms 
and  conditions  of  the  ordinance  of  September,  1889, 
shown  by  Exhibit  A  in  the  statement,  it  acquired 
an  exclusive  vested  contract  right  'to  build,  main- 
tain, and  operate  its  line  of  road  upon  all  the 
streets,  lanes,  and  alleys  in  the  city  of  Ocala, 
as  then  laid  out,  or  thereafter  to  be  opened  for  a  period 
of  10  years.  It  is  true,  we  think,  that  the  ordinance  of 
September,  1889,  does  undertake  to  vest  in  appellee 
such  a  right,  but  we  do  not  see  that  the  municipal  cor- 
poration of  Ocala  had  authority  to  confer  it  upon 
appellee.     The  correct  view  is  that  the  powers  of  a 

municipal  corporation  *'in  respect  to  the 
luieiMiitiAi-     control  of  its  streets  are  held  in  trust  for  the 

Powers  li  StTMti—         i*«i  r»x  j  i  i  ii 

DeieiriUM.         public   benefit,   and  cannot,  unless  clearly 

authorized  by  a  valid  legislative  enactment, 
be  surrendered  or  delegated  by  contract  to  private  par- 
ties, either  corporate  or  natural."     2  Dill.  Mun.  Corp. 


Am.  &  Eng.  EXCLUSIVE  FRANCHISES.  695 

R.  Cas. 

Florida,  &c..  R.  Co.  v.  Ocala,  &c.,  R.  Co. 

(4th  Ed.)  §  716  ;  Davis  v.  Mayor,  etc.,  14  N.  Y.  506 ; 
Birminghain  &  Pratt  Mines  St.  Ry.  Co.  v.  Birming- 
ham St.  Ry.  Co.,  79  Ala.  465  ;  Jackson  Co.  Horse  R, 
Co.  V.  Interstate  Rapid  Transit  Ry.  Co.,  24  Fed.  306. 
The  powers  conferred  upon  municipal  corporations  in 
this  respect,  and  contained  in  the  general  law  for  the 
incorporation  of  cities  and  towns  (section  17,  p.  248, 
McClel.  Dig.),  are  as  follows:  '*The  city  or  town 
council  shall  have  power  to  regulate,  improve,  alter, 
extend  and  open  streets,  lanes,  and  avenues ;  to  cause 
encroachments  and  obstructions,  decayed  buildings  and 
ruins  to  be  removed  ;  to  construct  drains  and  sewers, 
and  make  to  the  parties  injured  thereby  s.uch  reasonable 
compensation,  and  charge  upon  those  benefited  such 
reasonable  assessments  as  may  be  agreed  upon  by  the 
said  council  and  the  said  party  or  parties,  and  in  case 
no  such  agreement  can  be  made,  then  the  council  shall 
appoint  five  discreet  persons,  holders  of  real  estate  in 
said  city  or  town,  to  ascertain  and  fix  on  the  one  hand  a 
fair,  equitable  assessment,  and  on  the  other  a  just  com- 
pensation, and  that  the  said  assessment  shall  be  a  lien 
on  the  real  estate  improved  and  assessed,  and  that  every 
person- who  enters  his  particular  drain  into  the  main 
drain  or  common  sewer,  and  receives  a  benefit  thereby 
from  draining  his  land,  shall  pay  to  the  city  or  town 
his  proportional  part  of  making  or  repairing  the  same." 
We  discover  no  authority  in  this  provision  for  the 
municipality  to  surrender  its  control  over  the  streets  of 
the  city,  or  to  tie  up  its  hands  by  an  exclusive  contract, 
so  as  to  preclude  a  subsequent  council  from  exercising 
the  trust  vested  in  it  over  the  streets  for  the  benefit  of 
the  public.  The  general  rule  is  that  a  municipal  cor- 
poration can  exercise  only  such  powers  as  ^^^ 
are  granted  to  it  in  express  terms,  or  those 
necessarily  or  fairly  implied  in  or  incident  to  the  powers 
expressly  granted,  or  those  that  are  essential  and  indis- 
pensable, not  simply  convenient,  to  the  declared  objects 
and  purposes  of  the  corporation.  Jacksonville  Electric 
Light  Co.  V.  City  of  Jacksonville,   36  Fla.   229,  18 
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South.  677.     While  the  ordinance  under  which  appellee 

claims  does  undertake  to  vest  in  it  the  exclu- 
fiTfiJiBttoSl'  sive  rig-ht  to  construct  railroad  tracks  on  all 
StMiTSuiIrF.**    ^^^  streets  of  the  city  of  Ocala  as  then  laid 

out,  or  that  might  be  opened  for  a  period  of 
ten  years  thereafter,  we  are  of  the  opinion  that  it  is 
void  so  far  as  such  exclusive  rights  are  concerned,  on 
account  of  an  absence  of  power  in  the  municipality  to 
confer  them,  and  that  it  was  within  the  power  of  a  sub- 
sequent city  council  to  exercise  such  control  and  regu- 
lation over  the  streets  as  conferred  by  statute.  The 
bill,  including  the  exhibits  made  a  part  thereof,  shows 
that  the  city,  council,  by  ordinance,  abandoned  the 
north  end  of  Magnolia  street  north  of  North  Sixth 
street  before  appellee  laid  any  track  thereon,  and  ap- 
pellee's right  on  this  part  of  the  street  as  formerly  laid 
out  is  based  upon  its  alleged  vested  contract  right  under 
the  ordinance  in  its  behalf.  If  the  city  had  authority 
to  abandon  the  part  of  the  street  in  question,  and  thereby 
divest  it  of  the  character  of  a  city  highway,  we  do  not 
discover  any  right  of  appellee  to  penetrate  it  with  its 
railroad  track.  The  authority  conferred  upon  the  city 
in  reference  to  the  abandonment  of  streets  is  that  con- 
tained in  the  section  already  quoted  to  *'  regulate,  im- 
prove, alter,  extend,  and  open  streets,  lanes,  and  ave- 
nues. '  *     The  rule  of  construction  already  applied  should 

be  kept  in  mind,  and  a  public  street  of  a 
Power  of  Mnnicipti.  city  cannot  be  destroyed,  even  in  part,  unless 

Ity  to  Destroy  . ,   -^        .^       -i.      i.     J  •  r  j   • 

strwt.  the  authority  to  do  so  is  conferred  in  express 

terms  or  bj^  necessary  implication .  Hoboken 
Land  &  Improvement  Co.  v.  City  of  Hoboken,  36  N. 
J.  Law  540 ;  Jersey  City  v.  Central  R.  Co.  of  New 
Jersey,  40  N.  J.  Eq.  417,  2  Atl.  262  ;  Newark  v.  Dela- 
ware, L.  &  W.  R.  Co.,  42  N.  J.  Eq.  196,  7  Atl.  123. 
It  was  held  in  Brook  v.  Horton,  68  Cal.  554,  10  Pac. 
204,  that  an  alteration  by  competent  authority  of  an 
existing  road  or  way  is  a  discontinuance  of  those  por- 
tions of  the  way  which  do  not  come  within  the  newly- 
assigned  limits,  although  no  special  order  of  discontinu- 
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ance  is  made.  Decisions  in  Massachusetts  hold  that 
the  establishing"  of  an  alteration  in  a  highway  is  in  law 
a  discontinuance  of  the  part  not  included  in  the  altera- 
tion. Com.  V.  Inhabitants  of  Westboroug-h,  3  Mass. 
406  ;  Com.  v.  Inhabitants  of  Cambridg^e,  7  Mass.  157 ; 
Bowley  v.  Walker,  8  Allen  21. 

Express  power  to  alter  streets  is  conferred 
upon  municipal  corporations  by  the  pro-  iiguSu.  *'**"** 
visions  of  the  statute  mentioned,  and,  in  our 
judgment,  a  municipality  can  alter  a  street  by  abandon- 
ing a  portion  of  it  when  done  in  the  reasonable  exercise 
of  the  powers  conferred  for  the  public  benefit.  The 
bill  in  the  present  case  alleges  that  the  ordinance  of 
August  4,  1891,  purports  to  convey  the  fee  of  the  land 
over  which  Magnolia  street  had  been  laid  out,  to  appel- 
lant ;  and  since  that  date  it  had  set  up  an  exclusive 
claim  to  the  portion  of  said  street  north  of  North  Sixth 
street.  The  ordinance  does  not  undertake  to  convey 
to  appellant  the  fee  to  any  portion  of  Magnolia  or 
North  Sixth  street  (Portland  &  W.  V.  R.  Co.  r.  City 
of  Portland,  14  Or.  188,  12  Pac.  265) ;  nor  does  it, 
in  terms,  undertake  to  confer  any  rights  or  privileges 
whatever  on  appellant  in  the  portion  of  Magnolia 
street  north  of  North  Sixth  street.  That  portion  of 
the  street  is  abandoned,  and  the  privileges  granted 
as  to  laying  tracks  and  yard  purposes  are  confined 
to  North  Sixth  street.  Some  clear  legal  right  must 
be  shown  in  order  to  successfully  invoke  the  injunc- 
tional  powers  of  the  court ;  and  appellee's  sole  right  to 
penetrate  the  abandoned  portion  of  Magnolia  street  is 
based  upon  its  asserted  vested  right  under  the  ordi- 
nance of  September,  1889,  and  we  have  already  seen 
that  no  such  right  can  be  claimed  under  that  ordinance. 
The  result  is  that  the  bill  fails  to  show  any  sufficient 
ground  for  the  relief  prayed  in  favor  of  appellee,  and 
the  demurrer  should  have  been  sustained.  It  is  proper 
to  state,  in  reaching  this  conclusion,  that  no  question 
is  presented  as  to  the  rights  of  abutting  property  own- 
ers in  the  abandoned  portion  of  the  street,  nor,  as 
against  the  alleged  vested  right  of  appellee  under  the 
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ordinance,  is  there  any  question  of  abuse  or  wrong 
exercise  of  power  in  altering-  the  street,  and  nothing"  is 
decided  as  to  such  matters.  In  Gray  v.  Land  Co.,  26 
Iowa  387,  it  was  decided  that  a  municipality  could, 
under  a  delegated  power  to  vacate  streets,  rightfully 
order  the  vacation  of  a  street,  and  the  exercise  of  such 
power,  when  discreetly  exercised,  and  with  due  regfard 
to  individual  rights,  would  not  be  restrained  at  the 
instance  of  a  citizen  claiming  that,  as  a  landowner,  he 
was  interested  in  keeping  open  the  public  streets. 

In  McGee's  Appeal,  114  Pa.  St.  470,  8  Atl.  237,  it 
was  held  that  an  injunction  will  not  be  granted  to 
restrain  a  railroad  company  from  destroying  a  bridge, 
a  part  of  a  public  street,  which  a  municipality,  by  a 
contract  with  said  company,  under  an  act  of  the  legis- 
lature, had  agreed  to  vacate,  because  the  street  had  not 
been  vacated  by  a  formal  ordinance  of  the  council  of 
said  municipality,  as  equity  considers  that  as  done 
which  ought  to  have  been  done. 

The  propriety  of  swearing  to  a  bill  before  the  solici- 
tor signing  the  same  is  involved  by  the  discussion  here, 
but  it  is  not  necessary  to  decide  it  now,  and  it  may  not 
arise  again. 

The  decree  overruling  the  demurrer  to  the  bill  is 
reversed,  the  cause  remanded,  with  directions  to  sus- 
tain the  demurrer  and  dissolve  the  injunction,  with 
leave  to  appellee  to  amend,  and  apply  for  an  injunction, 
if  deemed  proper  to  do  so.  Order  to  be  entered  accord- 
ingly. 


NOTE. 

Authority  of  Municipality  to  Grant  Exclusive  Privileges  to  Street 
Railways. — See  notes  50  Am.  &  Eng-.  I^.  Cas.  390 ;  notes  36  Am.  & 
Kng.  R.  Cas.  116 ;  notes  32  Am.  &  Eng.  R.  Cas.  216 ;  7  Rap.  &  Mack*s 
Dig.  369.  Municipal  corporations  have  no  power  to  grant  exclusive 
privileg-es  to  street-railway  companies  except  upon  authority  from 
the  legislature,  given  explicitly  and  clearly  expressed,  or  by  impli- 
cation so  direct  and  necessary  as  to  render  it  equally  clear.  Detroit 
Citizens'  St.  Ry.  Co.  v.  City  of  Detroit  (Mich.),  5  Am.  &  Eng.  R. 
Cas.,  N.  S.,  15  ;  Mayor,  etc.,  of  Houston  v,  Houston  City  St.  R.  Co., 
50  Am.  &  Eng.  R.  Cas.  380,  83  Tex.  548 ;  Canal,  etc.,  St.  R.  Co.  v. 
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Crescent  City  R.  Co.,, 40  Am.  &  Eng^.  R.  Cas.  329,  41  La.  Ann.  561 ; 
New  Orleans  City  R.  Co.  v.  Crescent  City  R.  Co.,  6  Am.  &  Eng-.  R. 
Cas.  623,  12  Fed.  Rep.  308 ;  Fort  Worth  St.  R.  Co.  v,  Rosedale  St. 
R.  Co.,  32  Am.  &  Engr.  R.  Cas.  283,  68  Ter.  169 ;  Jackson  County 
Horse  R.  Co.  v.  Interstate  Rapid  Transit  R.  Co.,  32  Am.  &  Eng.  R. 
Cas.  216,  ft^/^,  24  Fed.  Rep.  30;  New  Orleans  City,  etc.,  R.  Co.  v. 
City  of  New  Orleans,  SO  Am.  &  Eng.  R.  Cas.  391,  11  So.  Rep.  77 ; 
Indianapolis,  etc.,  R.  Co.  v.  Citizens'  St.  R.  Co.,  43  Am.  &  En^?.  R. 
Cas.  234,  127  Ind.  369;  Henderson  z/.  Ogden  City  R.  Co.  (Utah),  46 
Am.  &  Eng.  R.  Cas.  95,  7  Utah  199,  26  Pac.  Rep.  286  ;  People's  Pass. 
R.  Co.  V.  Memphis  (Tenn.),  16  S.  W.  Rep.  973.  A  grant  to  a  city  of 
exclusive  power  **to  permit,  allow,  and  regulate  the  laying  down  of 
tracks  for  street  cars"  is  not  sufficient  to  authorize  the  granting  to 
street-railway  companies  of  exclusive  franchises  or  privileges  in 
the  operation  of  streets.  Parkhurst  v.  City  of  Salem  (Ore.),  56 
Am.  &  Eng.  R.  Cas.  455,  23  Ore.  471,  32  Pac.  Rep.  304  ;  Cincinnati 
St.  R.  Co.  V.  Smith,  29  Ohio  St.  291.  And  a  charter  granting  exclu- 
sive privileges  to  a  street-railway  company  does  not  deprive  the  city 
of  authority  to  grant  a  charter  authorizing  the  construction  of  rail- 
ways to  be  operated  by  a  different  motive  power.  Teachout  v.  Des 
Moines,  etc.,  R.  Co.  (Iowa),  36  Am.  &  Eng.  R.  Cas.  108,  75  Iowa  722. 

Mere  priority  of  a  grant  to  construct  a  street  railway  will  not 
give  the  company  an  exclusive  privilege  to  the  use  of  the  streets. 
Brooklyn,  etc.,  R.  Co.  z/.  Coney  Island,  etc.,  R.  Co.,  35  Barb. 
(N.  Y.)  364. 

But  see  contra  Des  Moines  St.  R.  Co.  v,  Des  Moines,  etc.,  R.  Co,, 
32  Am.  &  Eng.  R.  Cas.  209,  73  Iowa  513,  where  it  was  held  that  a 
city  council  was  empowered  to  make  provision  for  present  and 
future  railroad  service,  and  to  secure  the  company  by  a  grant  of 
exclusive  privileges.  See  also  Citizens'  St.  R.  Co.  v.  City  R.  Co., 
56  Am.  8l  Eng.  R.  .Cas.  415,  56  Fed.  Rep.  746  ;  Fidelity,  etc.,  Co.  v. 
Mobile  St.  R.  Co.,  53  Fed.  Rep.  687 ;  Burlington,  etc..  Ferry  Co.  v. 
Davis,  48  Iowa  133 ;  Chicago  City  R.  Co.  v.  People,  73  111.  541. 
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Farber 

V, 

Missouri  Pac.  Ry.  Co. 

(Supreme  Court  of  Missouri,  ,Div,  p,  May  25^  1897.) 

Expulsion  of  Trespasser — Action  for  Personal  Injuries — Instruc- 
tions.*— In  an  action  by  a  father  to  recover  for  injuries  received  by 
his  son,  a  trespasser,  through  alleged  wrongful  expulsion  from  a 
train,  the  court,  at  the  plaintiff's  request,  gave  an  instruction  that 
if  the  jury  found  from  the  evidence  that  the  son  of  the  plaintiff  was 
on  the  defendant's  train  as  a  trespasser,  and  *'  that  an  employee  of 
the  defendant,  engaged  at  the  time  in  the  running  and  control  of 
the  train,  and  in  the  course  of  his  employment,  ordered  plaintiff's 
son  to  get  off  the  train,  in  the  dark,  and  while  it  was  in  such  rapid 
motion  that  it  was  unsafe  and  dangerous  to  get  off  the  train  so 
moving,  and  that  thereupon  said  employee  forced  plaintiff's  son  to 
comply  with  such  order  by  stepping  on  his  fingers  on  the  ladder 
whereon  the  plaintiff's  son  was  then  standing,  and  that  in  so  doing 
said  employee  failed  to  exercise  ordinary  care  to  put  off  said  son  of 
plaintiff  in  a  place  and  a  manner  safe  to  life  and  limb  (regard  being 
had  to  all  the  facts  and  circumstances  shown  by  the  evidence), 
then  your  verdict  should  be  for  the  plaintiff."  •  Held,  that  under 
such  instruction  the  jury  were  authorized  to  find  for  plaintiff  if  they 
found  that  the  brakeman  negligently  required  said  son  to  alight 
from  the  train  while  in  motion,  and  said  son  was  injured  while 
obeying  such  order,  whether  or  not  force  was  used  by  the  brakeman. 

Same — Incompetent  Testimony — Probative  Force. — In  such  action 
the  conductor  testified  that  after  he  had  placed  the  boy  in  the 
caboose  after  the  accident  he  asked  him  how  he  came  to  be  injured, 
and  the  boy  replied  **  that  the  brakeman  had  put  him  off,  and  in 
trying  to  get  on  he  got  hurt."  No  objection  was  interposed  to  this 
statement.  Held,  that  notwithstanding  it  was  incompetent  and 
subject  to  exclusion  upon  seasonable  objection,  that  it  could  not,  as 
a  matter  of  law,  be  said  to  be  devoid  of  probative  effect,  and  that  it 
was  sufficient  to  sustain  an  instruction  that  the  defendant  was 
relieved  from  liability  if  the  injuries  were  received  by  the  boy 
attempting  to  get  on  the  train  after  having  been  expelled. 

Same — Force  Employed.-^The  right  of  the  brakeman  to  expel  the 
boy  and  the  present  power  to  enforce  his  order  to  the  boy  to  leave 
the  train  was  a  sufficient  force  to  render  the  company  liable  for  in- 
juries received  by  the  boy  while  obeying  such  order,  even  though  no 
actual  physical  force  was  used. 

*For  extensive  note  in  regard  to  Ejection  of  Trespassers,  see  note 
to  Louisville  &  N.  R.  Co.  v.  Bernard,  (Ky.),  6  Am.  &  Eng.  R.  Cas., 
N.  S.,59. 
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Same — Scope  of  Brakeman's  Employment — Instruction. — In  such, 
action,  where  the  brakeman  himself  and  other  witnesses  who  had. 
worked  for  the  defendant  in  a  like  capacity  at  the  time  of  the  acci- 
dent, testified  to  the  effect  that  it  was  a  brakeman's  duty  to  expel : 
trespassers,  it  was  error  to  leave  it  to  the  jury  to  find  whether  it. 
was  a  part  of  the  brakeman^s  duty.  ' 

Appeal  from  circuit  court,  St.  Louis.     Affirmed.  .  • 

Martin  L,  Clardy^  H,  S,  Priest  and  H.  G,  Herbel, ' 
for  appellant. 

Geo.   A.    Castlernan  and    Be7i.    T.    Castleman^   for 
respondent. 

Gantt,  p.   J.     This  is  an  appeal  from  an   order' 
granting-  a  new  trial  from  a  verdict  in  favor  of  defend- 
ant.   The  order  sustaining  plaintiff  *s  motion         „    ., ,  ^  • 
for  a  new  trial  is  as  follows  :     The  court, 
having  fully  considered  the  motion  for  a  new  trial, 
*     *     *     doth  sustain  the  same  on  the  grounds  that, 
there  was  error  in  the  instructions,  given  to  the  jury,"' 
and  *'doth  order  the  judgment  set  aside."     This  is  an 
action   by  the  father  for  injuries  received  by  his  son» 
who  he  alleges  was  wrongfully  expelled  from  one  of  ■ 
defendant's  freight  trains.  Save  in  one  material  respect,  • 
the  facts  are  the  same  as  were  developed  on  the  son's' 
case  against  the  defendant  in  116  Mo.  81,  22  S.  W.  631. 
In  this  case  plaintiff  introduced  evidence  tending  toi 
prove  that  the  brakeman  was  authorized  to  expel  tres-; 
passers  from  the  train, — evidence  which  was  entirely, 
omitted  from  the  son's  case.     The  facts  may  be  sum-' 
marized  as  follows  :  William  Farber,  a  son  of  plaintiff, 
16  years  old,  and  a  companion,  without  the  knowledge' 
of  defendant  or  its  employees,  climbed  upon  one  of  its  . 
freight  trains  at  St.  Louis,  bound  west  from  said  city. . 
They  crawled  into  an  open  hatch  in  the  top  of  a  car 
loaded  with  lumber,  and  laid  themselves  down  to  rest. . 
The  testimony  of  the  boy  William  is  to  the  effect :  That 
his  purpose  was  to  steal  a  ride  to  Kirkwood,  some  12' 
or  15  miles  distant.  That  when  the  train  was  approach- 
ing Webster,  a  station  several  miles  west  of  St.  Louis, 
a  brakeman  who  was  walking  over  the  train  put  his 
lantern  into  the  manhole  and  discovered  him  and  his 
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companion  lying  on  top  of  the  lumber  in  the  car.  That 
he  ordered  them  to  g-et  out  on  top  of  the  car,  and,  after 
they  had  done  so,  asked  them  whether  they  had  any 
•*stuff,"  and,  receiving  a  negative  answer,  asked  them 
if  they  had  a  knife,  pistol,  razor,  or  anything  of  that 
kind,  or  tobacco.  They  told  him  *'No."  He  then 
ordered  them  off  the  train,  which  order  they  refused  to 
obey,  because  the  train  was  running  too  rapidly.  That 
he  then  forced  the  plaintiff's  son  down  the  ladder,  and 
kept  treading  on  his  fingers  as  he  went  down,  until  he 
had  reached  the  last  riing,  when  the  pressure  of  the 
brakeman's  shoe  became  so  great  that  he  relinquished 
his  hold  upon  the  ladder,  and  fell  to  the  ground,  strik- 
ing a  tie,  which  threw  his  foot  under  the  wheels,  which 
passed  over  his  foot,  mashing  it  and  a  couple  of  his  toes, 
which  had  to  be  amputated.  The  injured  boy  was  the 
only  witness  who  testified  in  plaintiff's  behalf  concerning 
the  manner  of  the  injury  ;  the  absence  of  his  companion, 
Dillon,  not  being  accounted  for.  The  brakeman's  ver- 
sion of  the  accident  was  that,  while  passing  over  the 
train,  he  saw  a  manhole  open,  and  lowered  his  lantern 
into  it,  and  saw  the  boys  hiding  there.  He  told  them 
to  get  out,  and  then  asked  them  where  they  were  going. 
They  replied  '*to  Kansas  City."  He  then  told  them 
that  they  (the  train  crew)  were  not  allowed  to  carry 
passengers  on  freight  trains,  and  that  they  would 
have  to  get  off ;  that  they  then  started  towards  the 
ladders,  and  he  went  on  ahead  to  the  engine,  pay- 
ing no  further  attention  to  the  boys ;  that  he  did  not 
hear  of  the  injury  to  plaintiff's  son  until  the  train  arrived 
at  Kirkwood,  Mo.,  the  next  station,  when  he  was  told 
thereof  by  his  associates.  He  denied  forcing  plaintiff's 
son  off  the  train.  Edward  Mahoney ,  who  was  a  brakeman 
on  defendant's  freight  train  at  the  time  plaintiff's  son 
was  Dut  off,  testified  as  to  a  brakeman's  duties  as  fol- 
lows :  *'Q.  State  them  as  shortly  as  you  can.  A. 
His  business  is  to  couple  and  uncouple  cars,  to  open 
and  close  switches,  to  see  that  his  train  before  leaving 
here  is  attached,  to  see  that  his  red  lights  and  lantern 
are  cleaned,  and  several  more  things  it  would  take  a 
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long-  time  to  explain.  The  Court :  Go  on  and  gfive 
the  whole  details.  The  Witness  :  Also  to  see  that  no 
tramps,  strag-g-lers,  or  people  that  had  no  business 
there  get  on  the  cars  as  they  pass  throug-h  or  stop. 
Q.  A  little  louder.  A.  His  duties  are  to  prevent 
tramps,  strag-g-lers,  or  people  who  have  no  business 
there  from  getting-  on  those  trains  which  he  is  on  duty 
in  actual  service  between  here  and  his  destination.  Q. 
Has  he  any  duty  with  regard  to  trespassers  whom  he 
finds  on  the  trains?  A.  He  has.  Q.  Do  you  know 
what  those  duties  are  ?  A.  Incase  that  he  finds  any 
of  those  people  on  the  train,  he  has  to  put  them  off  the 
train." 

The  instructions  given  the  jury  are  as  follows : 
Plaintiff's  instructions  given  :  (1)  If  you  find  from 
the  evidence  that  the  son  of  plaintiff,  on  June  29,  1883, 
was  on  the  train  of  defendant  as  a  trespasser,  and  that 
an  employee  of  the  defendant,  engaged  at  the  time  in 
the  control  and  running  of  the  train,  and  in  the  course 
of  his  employment,  ordered  plaintiff's  son  to  get  off  the 
train,  in  the  dark,  and  while  it  was  in  such  rapid 
motion  that  it  was  unsafe  and  dangerous  to  get  off  the 
train  so  moving,  and  that  thereupon  said  employee 
forced  plaintiff's  son  to  comply  with  such  orders  by 
stepping  on  his  fingers  on  the  ladder  whereon  the 
plaintiff's  son  was  then  standing,  and  that  in  so  doing 
said  employee  failed  to  exercise  ordinary  care  to  put 
off  said  son  of  plaintiff  in  a  place  and  a  manner  safe  to 
life  and  limb  (regard  being  had  to  all  the  facts  and 
circumstances  shown  by  the  evidence),  then  your  ver- 
dict should  be  for  the  plaintiff."  (2)  *'If  the  jury  find 
for  the  plaintiff,  they  will  assess  his  damages  at  such 
sum  as  will  be  a  reasonable  compensation  for  the  ex- 
penses incurred  by  the  plaintiff  in  medicines  and 
medical  attention  to  his  said  son  by  reason  of  said 
injury,  and  for  the  loss  of  the  services  of  said  son 
during  such  time  between  the  date  of  the  injury  and 
the  majority  of  the  son,  as  he  was  deprived  of  said 
services  by  reason  of  said  injury.  If,  on  the  other 
hand,  you  find  for  the  defendant,  your  verdict  need 


704  EJECTION  OP  TRESPASSERS.  Vol.  VU 

(N.  s.) 

Farbcr  v.  Missouri  Pac.  Ry.  Co. 

merely  so  state  in  those  words,"  (3)  '*What  consti- 
tutes 'ordinary  care'  as  mentioned  in  these  instructions 
depends  on  the  facts  of  each  particular  case.  It  is  such 
as  a  person  of  ordinary  prudence  would  exercise 
(according"  to  the  usual  and  general  experience  of  man- 
kind) in  the  same  situation  and  circumstances  as  those 
of  the  person  or  persons  in  this  case,  with  reference  to 
whom  the  term  'ordinary  care*  is  used  in  these  instruc- 
tions." The  court,  of  its  own  motion,  guve  the  follow- 
ing- :  (1)  "The  burden  of  proof  is  on  the  plaintiff  to 
establish  by  a  preponderance  of  the  evidence  the  facts 
necessary  to  a  verdict  in  his  favor  under  these  instruc- 
tions, except  upon  the  issue  concerning  the  exercise  of 
ordinary  care  by  the  plaintiff.  As  to  that  issue,  the 
burden  of  proof  is  on  the  defendant  to  show  the  want 
of  such  ordinary  care  on  the  plaintiff's  part."  (2)  "By 
mentioning  the  'burden  of  proof  and  the  'preponder- 
ance of  evidence,'  the  court  means  merely  to  briefly 
express  the  rule  of  law,  which  is  that,  unless  the  evi- 
dence before  you  in  regard  to  the  facts  necessary 
(under  these  instructions)  to  a  verdict  in  favor  of 
plaintiff  appears  in  your  judgment  more  credible  than 
the  contrary  evidence  regarding  said  facts,  or  than  the 
evidence  of  the  facts  mentioned  in  these  instructions  as 
constituting  a  defense  to  plaintiff's  said  claim,  then 
vour  verdict  should  be  for  the  defendant."  Defend- 
ant's  instructions  given  :  (1)  "The  court  instructs  the 
jury  that  they  are  the  sole  judges  of  the  credit  to  be 
given  the  witnesses,  and  of  the  weight  and  value  to  be 
put  upon  their  testimony  ;  and  in  determining  such 
credit,  weight,  and  value  you  will  take  into  considera- 
tion the  character  of  the  witness,  his  manner  on  the 
stand,  his  interest  in  the  result  of  the  suit,  if  any,  and 
the  probability  or  improbability  of  his  statements,  his 
opportunities  for  obtaining  information  or  knowledge 
of  the  matters  testified  to,  as  well  as  all  the  facts  and 
circumstances  in  evidence."  (2)  "The  court  instructs 
the  jury  that  plaintiff's  son,  William,  was  a  trespasser 
on  defendant's  train  at  the  time  he  was  injured  ;  and, 
if  they  believe  from  the  evidence  tjiat  said  William  got 
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ojff  said  train  at  the  request  or  direction  of  a  brakemau 
connected  therewith,  without  being  forced  to  do  so, 
and  was  injured  by  so  doing",  j^our  verdict  will  be  for 
the  defendant."  (3)  "The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that  plaintiff's 
son,  William,  got  off  the  defendant's  train  near 
Webster,  at  the  request  or  direction  of  a  brakeman 
connected  therewith,  in  safety,  and  that  he  thereafter 
attempted  to  get  upon  or  aboard  said  train,  and  was 
injured  while  so  doing,  plaintiff  is  not  entitled  to 
recover  in  this  action,  and  your  verdict  will  be  for  the 
defendant."  (4)  '*The  court  instructs  the  jury  that, 
if  they  believe  from  the  evidence  that  plaintiff's  son, 
William,  was  wrongfully  on  the  freight  train  of  de- 
fendant,— that  is,  that  he  was  riding  on  said  freight 
train  without  the  knowledge  or  consent  of  any  em- 
ployee of  defendant  connected  therewith,  and  without 
the  payment  of  any  fare, — ^then  the  court  declares  the 
law  to  be  that  he  was  a  trespasser  thereon,  and  has  no 
right  to  be  thereon,  and  the  defendant  owed  him  no 
duty  as  a  passenger  ;  and,  if  the  jury  further  find  from 
the  evidence  that  plaintiff's  son,  William,  was  discov- 
ered on  said  train  by  a  brakeman  connected  therewith, 
and  by  him  told  to  get  off  the  train,  and  that  he  did  so, 
without  being  forced  by  said  brakeman  to  do  so,  and 
that  in  getting  off  said  train  he  was  injured,  then 
defendant  is  not  liable  for  said  injury,  and  you  will 
find  your  verdict  for  the  defendant."  (5)  "The  court 
instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  any  witness  has  knowingly  and  willfully 
testified  falsely  to  any  material  fact  in  this  case,  then 
the  jury  may  disregard  the  whole  of  the  testimony  of 
such  witness."  (6)  "The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  plaintiff's  son, 
William,  was  on  defendant's  train  without  the  knowl- 
edge or  consent  of  any  of  its  employees  connected 
therewith,  and  that  while  on  said  train  a  brakeman  of 
defendant,  connected  with  said  train,  violently  or 
forcibly  expelled  plaintiff's  said  son  therefrom,  on  his 
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own  motion,  while  said  train  was  moving,  and  that  it 
was  not  a  part  of  the  duty  of  said  brakeman  to  expel 
trespassers  from  said  train,  then  plaintiff  cannot 
recover  in  this  action,  and  your  verdict  will  be  for  the 
defendant."  The  jury  returned  a  verdict  for  the 
defendant. 

1.  The  defendant  insists  that  there  was  no  error  in 
the  instructions  which  the  court  gave  at  its  request, 

but  the  plaintiff  asserts  that  instructions  2, 
BipawonofTrjt.  3,  4,  and  6  for  defendant  were  erroneous, 
Pemnai  i^^ariei.'  and  that  the  circuit  court  properly  awarded 

a  new  trial.     Of  these  in  their  order. 

Instruction  No.  2  for  defendant,  it  will  be  observed, 
directed  a  verdict  for  defendant  if  the  jury  should  find 
that  young  Farber  '*got  off  of  said  train  at  the  request 
or  direction  of  a  brakeman  connected  therewith,  with- 
out being  forced  to  do  so."  It  is  obvious  that  the 
defendant's  theory  of  the  case  was  that,  unless  said 
Farber  was  forced  off  the  train  by  the  brakeman  step- 
ping on  his  fingers  until  he  compelled  him  to  loose  his 
hold  upon  the  ladder,  and  thus  compelled  him  to  fall, 
defendant  was  not  liable.  The  learned  counsel  for 
defendant  defends  this  instruction  because  he  maintains 
that  this  was  also  plaintiff's  theory,  as  indicated  by  his 
first  instruction.  There  is  room  for  this  contention  in 
plaintiff's  instruction  if  a  part  onlj^  be  read,  but  when 
construed  as  a  whole  it  required  the  jury  to  find  *'that 
[if]  said  employee  (to  wit,  the  brakeman  Haley)  failed 
to  exercise  ordinary  care  to  put  off  said  son  of  plaintiff 
in  a  place  and  a  manner  safe  to  life  and  limb  (regard 
being  had  to  all  the  facts  and  circumstances  shown  by 
the  evidence),  to  find  for  plaintiff."  Taking  this 
instruction  of  plaintiff  as  a  whole,  though  somewhat 
misleading  and  involved,  the  jury  were  authorized  to 
find  for  plaintiff  if  they  found  that  the  brakeman  negli- 
gently required  said  Farber  to  alight  from  the  train 
while  in  motion,  and  said  Farber  was  injured  while 
obeying  said  order  of  the  brakeman,  notwithstanding 
the  brakeman  might  not  have  stepped  on  his  fingers  to 
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force  him  off.  Certainly  under  the  facts  of  the  case 
this  was  the  law.  The  liability  of  the  defendant  was  the 
same  whether  the  boy  was  forced  off  the  train  by  the 
brakeman  stepping  on  his  fingers  while  the  train  was 
moving  or  obeyed  the  brakeman,  who  had  authority  to 
put  him  off,  and  was  able  to  enforce  his  order.  Brown 
x\  Railroad  Co.,  66  Mo.  loc.  cit.  588-596.  We  think 
the  court  was  endeavoring  to  so  declare  the  law  for 
plaintiff,  and  it  follows  that  the  second  instruction  for 
defendant,  which  limited  the  right  of  recovery  to  the 
actual  forcing  the  boy  off  the  train,  was  clearly  erro- 
neous. It  is  settled  law  in  this  state  that  a  principal  is 
civilly  liable  for  the  wrongful  or  negligent  act  of  his 
agent  within  the  scope  of  his  employment.  Garretzen 
V.  Duenckel,  50  Mo.  104 ;  Perkins  v.  Railroad  Co.,  55 
Mo.  202  ;  Brown  v.  Railroad  Co.,  6b  Mo.  588  ;  Farber 
V.  Railway  Co.,  116  Mo.  81,  22  S.  W.  631. 

2.  The  plaintiff  defends  the  action  of  the  court  in 
granting  the  new  trial  for  the  further  reason  that  the 
court  erred  in  giving  the  third  instruction 
for  defendant.  Reference  to  the  statement  ^JJ3;^iJ[**"/JJJJI 
will  show  that  the  court  instructed  the  jury  tiw  Force, 
that  if  plaintiff's  son  left  the  train  in  safety 
in  obedience  to  the  order  of  the  brakeman  and  after- 
wards attempted  to  board  the  train,  and  was  hurt  in  so 
doing,  he  could  not  recover.  Plaintiff  maintains  there 
was  no  evidence  whatever  to  sustain  this  instruction. 
On  this  point  the  record  discloses  that  after  the  plaint- 
iff's son  was  hurt  the  conductor  heard  his  cries,  and 
stopped  the  train,  and  put  plaintiff's  son  on  his  caboose, 
and  took  him  to  Kirk  wood.  The  conductor  testified 
that  after  he  had  placed  the  boy  in  the  caboose  he  asked 
him  how  he  came  to  be  injured,  and  he  answered  "that 
the  brakeman  had  put  him  off,  and  in  trying  to  get  on 
he  got  hurt."  No  objection  whatever  was  interposed 
to  this  statement,  but  in  this  court  it  is  insisted  that  it 
was  wholly  incompetent ;  that  it  was  no  part  of  the  res 
g'cstcr^  and  not  an  admission  by  a  p^arty  to  the  cause. 
We  think  it  is  clear  that  it  was  not  part  of  the  res  g-cstcc^ 
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and  was  not  competent  against  plaintiff,  the  father, 
whose  cause  of  action  was  not  derived  through  the  son, 
but  existed  in  his  own  right  for  the  damage  sustained 
directly  by  himself  from  the  loss  of  his  son's  services, 
and  the  expenses  he  was  put  to  in  caring  for  him  dur- 
ing his  sickness,  and  a  reasonable  physician's  bill. 
But,  notwithstanding  it  was  incompetent,  and  would 
have  been  excluded  had  a  seasonable  objection  been 
interposed,  does  it  follow  that  it  had  no  probative  force 
whatever  ?  We  think  not.  A  party  will  not  be 
allowed  to  sit  still  and  knowingly  permit  his  adversary 
to  prove  a  fact  by  an  incompetent  witness  or  incompe- 
tent testimony,  and  object  for  the  first  time  in  this 
court  that  it  was  incompetent.  Margrave  v.  Ausmuss, 
51  Mo.  561 ;  Russell  v.  Glasser,  93  Mo.  353,  6  S.  W. 
362.  Notwithstanding  its  incompetency,  it  stands  as 
valid,  subject  to  the  right  of  court  or  jury  to  weigh  its 
credibility.  It  cannot  be  said,  however,  as  a  matter  of 
law,  to  have  no  probative  effect.  Wendover  v.  Baker, 
121  Mo.  273,  25  S.  W.  918  ;  State  v.  Martin,  124  Mo. 
514-530,  28  S.  W.  12 ;  Carney  v.  Carney,  95  Mo.  358, 
8  S.  W.  729 ;  1  Greenl.  Ev.  (15th  Ed.)  §  421  ;  1  Phil. 
Ev.  154,  note  3.  It  is  manifest  that  with  this  evidence 
in  the  case  there  was  no  error  in  giving  the  third 
instruction. 

3.  The   fourth    instruction   given   for  defendant  is 
erroneous  in  that  it  restricts  plaiatiff's  right  to  recover 

upon  the  exercise  by  the  brakeman  of  actual 
SSJiiyri"*        force  in  ejecting  plaintiff's  son  from  the  train. 

Notwithstanding  the  boy  was  a  trespasser, 
and  the  brakeman  had  authority  to  expel  him  from  the 
train,  both  the  law  and  common  humanity  required  the 
expulsion  to  be  done  with  ordinary  care,  so  as  not  to 
endanger  his  life  or  limbs.  As  already  said,  the  in- 
struction applied  to  the  facts  of  this  case  goes  too  far. 
By  it  the  jury  might  well  understand  that,  though  the 
brakeman  ordered  the  boy  to  jump  from  a  moving  train, 
in  the  nighttime,  no  cause  of  action  would  arise  to  him 
or  his  father,  if  he  was  crippled  or  killed,  provided  the 
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brakeman  did  not  touch  him  with  his  hands,  or  actually 
tread  upon  his  fingers  as  he  held  to  the  ladder,  and 
thus  force  him  oft.  The  right  to  expel  and  the  present 
power  to  enforce  his  order  was  a  suflGicient  force  if 
exercised  unreasonably,  as  when  the  train  was  running 
too  fast  for  the  boy  to  alight  safely^. 

4.  The  sixth  instruction  was  erroneous  in  that  it 
leaves  to  the  jury  to  find  "  that  it  was  not  a  part  of  the 
duty  of  said  brakeman  to  expel  trespassers 
from  the  train."  In  view  of  the  evidence  of  Bre"tmiR?«' 
the  brakeman  himself  and  of  the  witnesses  JtJUtiJjf'"* 
who  had  worked  for  defendant  in  that  capac- 
ity at  the  time  of  this  injury,  to  the  effect  that  it  was 
the  brakeman's  duty  to  put  them  oflf,  -we  think  there 
was  no  evidence  from  which  the  jury  could  have  found 
that  the  brakeman  had  no  duty  to  put  the  boys  off  of 
the  train,  and  it  was  error  to  invite  them  to  so  find. 
The  circuit  court,  having  concluded  that  it  erred  in  its 
instructions,  very  properly  awarded  a  new  trial.  With 
the  merit  or  want  of  merit  in  the  case  we  are  not  now 
concerned.  The  circuit  court  did  not  err  in  granting 
a  new  trial,  and  its  judgment  is  affirmed. 

Sherwood  and  Burgess,  JJ.,  concur. 
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Kansas  City,  Ft.  S.  &  M.  Ry.  Co. 

V. 

Sharp. 

(Supreme  Court  of  Arkansas,  May  8,  iSgy,) 

Carriers  of  Merchandise — Limitation  of  Liability — Effect  on  Liabil- 
ity of  Connecting  Carrier.* — A  valid  condition  in  a  through  bill  of 
lading-,  given  by  the  initial  carrier,  that  the  liability  of  the  com- 
panies as  common  carriers  should  terminate  upon  the  arrival  of  the 
goods  at  the  station  of  delivery,  and  that  afterwards  they  should  be 
liable  as  warehousemen  only,  inures  to  the  benefit  of  the  connect- 
ing carrier. 

Appeal  from  Sharp  county  circuit  court.     Reversed. 

This  action  was  brougfht  by  T.  W.  Sharp  aguinst 
the  appellant  railway  cotnpany  to  recover  daraag-es  for 
the  loss  of  a  certain  lot  of  boots  and  shoes  destroyed  by 
fire  while  in  the  depot  of  appellant.  The  case  was 
submitted  to  the  circuit  court  upon  the  following  ag'reed 
statement  of  facts  :  "  It  is  ag'reed  by  and  between  the 
parties  to  this  suit  that  T.  W.  Sharp  is  plaintiflF,  and 
the  Kansas  City,  Ft.  Scott  &  Memphis  Railway  Com- 
pany is  defendant,  and  that  on  the  14th  day  of  Novem- 
ber, 1893,  Goodbar  &  Co.,  of  St.  Louis,  Missouri,  con- 
signed to  T.  W.  Sharp,  at  South  Pork,  Pulton  county, 
Arkansas,  two  cases  of  boots  and  shoes,  and  in  due 
course  said  goods  were  delivered  to  this  defendant,  and 
on  the  night  of  November  21,  1893,  said  goods  were  in 
the  warehouse  of  this  defendant  at  Mammoth  Springs, 
Pulton  county,  Ark.,  and  on  said  night  of  November 
21,  1893,  said  warehouse,  with  goods,  was  destroyed 
by  fire  ;  that  said  goods  were  shipped  under  the  condi- 
tions of  a  regular  bill  of  lading  of  the  St.  Louis  &  San 
Prancisco  Railroad  Company,  and  that  said  goods  were 
the  property  of  this  plaintiff,  and  of  the  value  of  $47.05; 

*See  notes  at  end  of  case. 
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that  no  other  bill  of  lading-  was  issued  or  offered.  It 
is  further  agreed  that  said  bill  of  lading  was  issued  at 
the  city  of  St.  Louis,  in  the  state  of  Missouri,  for  the 
carriage  of  said  goods  from  that  place,  by  way  of  the 
St.  Louis  &  San  Francisco  Railway  Company,  and  de- 
fendant company,  to  Mammoth  Springs,  Arkansas,  and 
said  bill  of  lading  contained  the  following  clauses  : 
*  Notice.  This  contract  is  accomplished,  and  the  liabil- 
ity' of  the  company  as  a  common  carrier  thereunder 
terminates,  on  the  arrival  of  the  goods  at  the  station  or 
depot  of  delivery,  and  the  companies  will  be  liable  as 
warehousemen  only  thereafter  ;  and,  unless  removed 
by  the  consignee  from  the  station  or  depot  of  delivery 
within  24  hours  of  their  said  arrival,  they  may  be 
removed  and  stored  by  the  company  at  the  owner's  risk 
and  expense. '  *  Notice.  In  accepting  this  contract  the 
shipper  or  other  owner  of  the  property  carried  express- 
ly accepts  and  agrees  to  all  its  stipulations  and  condi- 
tions.' It  is  further  agreed  that  the  goods  in  question 
arrived  at  Mammoth  Springs,  and  were  stored  in  de- 
fendant's depot,  on  the  18th  day  of  November,  1893 ; 
that  plaintiff  resided  at  South  Pork,  about  15  miles 
from  Mammoth  Springs,  and  received  no  notice  of  the 
arrival  of  said  goods  ;  that  under  the  laws  of  Missouri 
the  liability^  of  railroad  companies  as  common  carriers 
ceases  the  moment  the  goods  are  removed  from  the  cars 
and  stored  in  the  depot  or  on  the  platform  of  the  station 
of  delivery,  and  that  the  liability  of  the  company  is  that 
of  warehouseman  only  thereafter."  The  court  made 
the  following  declaration  of  law.  (No.  2):  "  The  court 
declares  that,  when  a  contract  of  affreightment  is  for 
goods  to  be  carried  from  one  state  to  another,  each  part 
of  said  contract  is  to  be  determined  by  the  law  of  the 
place  of  its  performance,  and  not  by  the  law  of  the  place 
where  said  contract  was  made.  And  in  this  case  the 
court  holds  that  the  contract  read  in  evidence,  though 
made  in  Missouri,  does  not  change  the  liability  of  de- 
fendant as  a  common  carrier  under  the  laws  of  this 
state."     And  thereupon  the  court   found  in  favor  of 
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plaintiff   for  the  sum  of  S47.05,  and   gave   judgment 
accordingly. 

Wallace  Pratt  and  Alden  &  Orr,  for  appellant. 
C.  E.  Elmore,  for  appellee. 

RiDDiCK,  J.  (after  stating  the  facts).  The  freight  for 
the  destruction  of  which  the  appellee,  Sharp,  seeks  to 
hold  the  appellant  company  liable  in  this  action,  was 
shipped,  under  a  through  bill  of  lading,  from  St.  Louis, 
Mo.,  to  Mammoth  Springs,  Ark.,  over  two  separate  lines 
of  railway.  The  initial  carrier  was  therefore  not  bound 
to  accept  and  undertake  to  deliver  the  goods  at  Mammoth 
Springs,  for  that  point  was  beyond  the  terminus  of  its 
line.  It  had  the  option  to  accept  the  goods  for  delivery 
to  the  connecting  carrier,  or,  if  it  chose  to  contract  for 
their  delivery  at  Mammoth  Springs,  it  might  impose 
such  reasonable  conditions  as  it  saw  fit  to  make.  Hutch . 
Carr.  §  145 ;  Railroad  Co.  v.  Pratt,  22  Wall.  123. 
The  condition  imposed  by  the  contract  under  considera- 
tion here  was  that  the  liability  of  the  companies  as  com- 
mon carriers  should  terminate  upon  the  arrival  of  the 
goods  at  the  station  of  delivery,  and  that  afterwards 
they  should  be  liable  as  warehousemen  ohly.  This, 
under  the  facts  here,  was  a  valid  limitation  of  the  car- 
rier's liability,  and,  being  imposed  in  a  through  con- 
tract, inures  to  the  benefit  of  the  connecting  carrier. 
Hutch.  Carr.  §  271.  This  case  is  distinguished  from 
the  case  of  Railway  Co.  v.  Cravens,  57  Ark.  112,  20  S. 
W.  803,  where  cotton  was  delivered  to  a  carrier  to  be 
transported  to  another  point  upon  its  own  line,  and 
where  it  was  held  that  a  refusal  to  carry  except  upon 
the  conditions  imposed  was  a  wrong,  by  the  fact  that  in 
this  case  the  initial  carrier  had  the  right  to  refuse  to 
accept  the  goods  for  shipment  beyond  the  end  of  its 
own  line.  Nor  is  the  case  of  Railway  Co.  v.  Nevill, 
60  Ark.  375,  30  S.  W.  425,  in  point :  for  there  was  no 
contract  in  that  case,  and  it  turned  upon  the  common- 
law  liability  of  the  carrier.  But  the  facts  here  are 
very  similar  to  those  in  Railway  Co.  v.  Bone,  52  Ark. 
26,  11  S.  W.  958,  where  it  was  held  that  no  recovery 
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could  be  had  ag-ainst  the  company  without  proof  that 
its  negligfence  contributed  to  the  loss.  The  same  con- 
clusion was  reached  in  the  recent  case  of  Express  Co. 
V.  Wallace,  60  Ark.  100,  29  S.  W.  32,  where  the  ques- 
tion involved  was  similar  to  the  one  we  have  here.  We 
find  it  unnecessary  to  discuss  the  question  whether  this 
contract  is  governed  by  the  law  of  Arkansas  or  Mis- 
souri, for  in  our  opinion  it  was  valid  under  the  law  of 
either  state.  The  g-oods  having  safely  arrived  at  the 
depot  at  Mammoth  Springs,  the  station  of  delivery, 
under  the  terms  of  the  contract  made  with  plaintiflF  the 
appellant's  liability  as  a  common  carrier  was  at  an  end. 
To  make  it  liable  as  a  warehouseman  for  the  loss  of  the 
goods  by  fire  while  in  the  depot,  it  was  necessary  to 
show  that  its  negligence  contributed  to  the  destruction 
of  the  goods.  Railway  Co.  v.  Bone,  supra.  As  no 
negligence  was  shown,  the  evidence  does  not  support 
the  verdict  and  judgment.  The  judgment  is  therefore 
reversed,  and  the  case  remanded  for  a  new  trial. 


NOTBS. 

When  Stipulations  Limiting  Liability  Inure  to  Benefit  of  Connect- 
ing Carrier. — A  connecting^  carrier  is  entitled  to  benefit  of  valid 
limitation  upon  carrier's  liability  provided  in  contract  of  shipment. 
See  Western  R.  Co.  of  Alabama  v.  Harwell,  (Ala.)  55  Am.  &  Bng*. 
R.  Cas.  455 ;  s.  c.  45  Am.  A  Eng.  R.  Cas.  358,  8  So.  Rep.  649  ;  Whit- 
worth  V,  The  Erie  Ry.  Co.,  6  Am.  &  Eng.  R.  Cas.  349,  87  N.  Y.  413 ; 
U.  S.  Express  Co.  v,  Harris,  51  Md.  127 ;  Deming  v.  Norfolk  &  W. 
R.  Co.,  16  Am.  &  Bng.  R.  Cas.  232  and  noie,  21  Fed.  Rep.  25;  Levy 
V,  Southern  Exp.  Co.,  4  S.  C.  234;  Maghee  v.  Camden,  etc.,  R.  Co., 
45  N.  Y.  514 ;  Manhattan  Oil  Co.  v,  Camden,  etc.,  R.  Co.,  54  N.  Y. 
197,  6  Am.  Ry.  Rep.  189;  Halliday  v.  St.  lyouis,  etc.,  Ry.  Co.,  6  Am. 
St  Eng.  R.  Cas.  433,  74  Mo.  159 ;  Southern  Exp.  Co.  v.  Palmer,  48 
6a.  85;  I^amb  v,  Camden,  etc.,  R.  Co.,  2  Daly  454  ;  s.  c.  46  N.  Y. 
271 ;  Hall  v.  N.  E.  R.  R.  Co.,  L,.  R.  10  Q.  B.  437 ;  Whitehead  v.  Wil- 
mington, etc.,  R.  Co.,  9  Am.  A  Eng.  R.  Cas.  168,  87  N.  Car.  255; 
note  to  Taylor  &  Co.  v,  I/ittle  Rock,  etc.,  R.  Co.,  18  Am.  &  Eng.  R. 
Cas.  5%  ;  Railroad  Co.  v.  Androscoggin  Mills,  22  Wall.  594  ;  Kiff  v. 
Atchison,  etc.,  R.  Co.,  18  Am.  &  Eng.  R.  Cas.  618,  32  Kan.  263,  4 
Pac.  Rep.  401,  St.  Louis,  etc.,  R.  Co.  v.  Weakly,  35  Am.  A  Eng.  R. 
Cas.  635,  50  Ark.  397,  7  Am.  St.  Rep.  104.  But  such  limitation  must 
be  specially  pleaded.  Halliday  v.  St.  Louis,  etc.,  R.  Co.,  6  Am.  A 
Eng.  R.  Cas.  433,  74  Mo.  159.  Where  the  form  of  receipt  used  was 
that  of  another  company,  it  is  error  to  charge  that  clauses  limiting 
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liability  do  not  inure  to  the  benefit  of  the  company  to  whom  the 
goods  were  committed,  the  question  being*  one  to  be  determined 
from  the  circumstances.  Adams  Exp.  Co.  v,  Boskowitz,  16  Am.  & 
Eng.  R.  Cas.  102,  107  111.  660. 

When  Such  Stipulations  Do  Not  Inure  to  Connecting  Carrier's 
Benefit. — But  where  the  contract  limiting  liability  is  evidently 
solely  for  the  benefit  of  the  first  carrier,  as,  for  example,  where  he 
has  contracted  merely  to  transport  to  the  end  of  his  own  line,  and 
there  deliver  to  the  next  succeeding  carrier  on  the  series,  the  clause 
limiting  liability  will  not  inure  to  the  benefit  of  carriers  other  than 
the  first  one.  Burroughs  v.  Grand  Trunk  R.  Co.,  32  Am.  &  Eng. 
R.  Cas.  467  and  nofe^  34  N.  W.  Rep.  875  ;  Martin  v.  Amer.  Exp.  Co., 
19  Wis.  336;  Merchants*  Dispatch,  etc.,  Co.  v,  Bolles,  80  111.473; 
Babcock  v.  Lake  Shore,  etc.,  R.  Co.,  49  N.  Y.  491,  3  Am.  Ry.  Rep. 
381;  Bancroft  v.  Merchants'  Dispatch,  etc.,  Co.,  47  Iowa  262;  Cam- 
den, etc.,  R.  Co.  V.  Forsyth,  61  Pa.  St.  81;  and  the  fact  that  the 
contract  fixes  the  price  for  the  entire  carriage  does  not  make  the 
contract  a  through  contract  so  as  to  entitle  the  succeeding  carriers 
to  the  benefit  of  exemptions  from  liability  contained  in  the  contract. 
Aetna  Ins.  Co.  v,  Wheeler,  49  N.- Y.  616.  When  a  contract  is  made 
for  the  carriage  of  goods  to  a  point  beyond  the  line  of  the  contract- 
ing carrier,  and  the  choice  of  the  connecting  carrier  is  left  to  the 
carrier  to  whom  the  goods  are  delivered,  the  stipulations  of  the  con- 
tract inure  to  the  benefit  of  the  contracting  carrier  only,  and  not 
to  the  benefit  of  any  other  carrier  forwarding  the  goods.  Adams 
Exp.  Co.  V.  Harris,  40  Am.  &  Eng.  R.  Cas.  151,  120  Ind.  73,  21  N. 
E.  Rep.  340. 

Where  the  receipt  given  by  a  connecting  carrier  to  the  initial  car- 
rier contains  different  limitations  from  those  imposed  by  the  initial 
carrier's  receipt,  the  connecting  carrier  is  governed  by  the  terms  of 
its  own  receipt.  Browning  v.  Goodrich  Transp.  Co.,  /8  Wis.  391,  47 
N.  W.  Rep.  428.  Wallingford  v.  Columbia,  etc.,  R.  Co.,  30  Am.  & 
Eng.  Cas.  40,  26  S.  C.  258,  2  S.  E.  Rep.  19 ;  Gordon  v.  Great  Western 
R.  Co.,  25  U.  C.  C.  P.  488;  Crawford  v.  Great  Western  R.  Co.,  18  U. 
C.  C.  P.  510. 
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Illinois  Cent.  R.  Co. 

V. 

Davidson. 

{Circuit  Court  of  Appeals,  7th  Circuit,  Oct.  5,  /S96,) 

Injuries  to  Passenger  on  Platform — Evidence.* — A  passenger  on  a 
train  instead  of  leaving  it  by  a  safe  exit  which  was  provided, 
alighted  on  the  other  side  on  a  platform  which  was  so  narrow  that 
he  was  injured  by  a  second  train  which  came  up  on  the  opposite  side 
of  the  platform.  Held,  that  in  an  action  to  recover  for  such  injuries, 
evidence  that  theretofore  passengers  had  been  accustomed  to  leave 
trains  on  that  side  was  competent  as  tending  to  show  actual  notice 
to  the  company  of  the  probable  presence  of  passengers  there,  and  of 
the  necessity  that  trains  on  the  adjacent  tracks  be  run  consistently 
with  their  safety,  and  was  also  competent  on  the  question  of  con* 
tributory  negligence. 

Same — Opinion  of  Witness — Admissibility. — In  such  an  action  the 
admission  of  the  opinion  of  a  witness  as  to  a  safe  method  of  con- 
structing platforms  so  that  passing  trains  will  not  extend  over  them, 
and  of  the  estimate  of  a  witness  as  to  the  distance  which  the  beams 
of  engines  extended  over  such  platform,  based  upon  measurements 
made  by  him  after  the  accident,  is  not  error. 

Same — Computation  of  Damages — Previous  Earnings. — In  such 
action  it  was  held,  that  evidence  of  the  plaintiff^s  earnings  for  the 
several  years  preceding  his  injuries  was  competent  as  a  basis  for 
the  estimation  of  the  damages  which  he  suffered  during  the  time 
that  he  was  incapacited  by  his  injuries  from  prosecuting  his 
business. 

Same. — In  such  action  as  a  matter  of  pleading  it  was  necessary  to 
allege  the  loss  of  business  under  the  existing  contract  and  employ- 
ment, but,  to  aid  the  jury  in  determining  the  extent  of  that  loss, 
evidence  of  the  earnings  under  the  previous  agency  and  contract 
was  proper,  where  the  present  employer  is  a  successor  of  the  pre- 
vious one,  and  the  previous  contract  of  employment  is,  in  substance, 
continued. 

Same — Rebuttal. — It  is  in  the  discretion  of  the  trial  court  to  admit 
testimony  concerning  earnings  in  rebuttal. 

Instructions— Care — Harmless  Error. — In  such  action,  the  com- 
pany being  under  every  phase  of  the  evidence  bound  by  the  rule  of 
supreme  diligence  to  guard  its  passengers  against  the  dangers  of 
the  platform  so  situated,  the  jury  could  not  have  been  misled  to  the 
defendant's  injury  by  an  instruction  that  **The  law  imposes  the 
duty  on  railroad  companies  to  Iceep  in  safe  condition  all  por- 
tions   of    their  platforms,    approaches    thereto,   and   exits    there- 

*See  note  at  end  of  case. 
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from,  to  which  the  public  are  invited,  or  would  naturally  or  reason- 
ably resort,  and  all  portions  of  their  station  g'rounds  reasonably 
near  to  the  platforms  where  passeng-ers  take  passag-e  on  or  are  dis- 
charged from  their  cars,"  although  the  proposition  is  too  broadly 
stated. 

Same. — In  such  action  the  court  did  not  err  in  saying  to  the  jury 
that  **it  cannot  be  doubted  under  the  evidence  that  the  place  where 
the  plaintiff  received  his  injury  on  the  platform  east  of  the  station, 
between  passing  trains  running  in  different  directions  on  tracks 
very  near  to  each  other  was  a  most  dangerous  one,'*  as  such  fact 
was  not  disputed,  and  the  jury  was  also  explicitly  told  that  they 
were  **the  exclusive  judges  of  the  weight  of  the  testimony  and  of 
the  credibility  of  witnesses.'* 

Same — Damages— Error. — An  instruction  in  such  action  that  the 
jury  might  in  determining  the  amount  of  damag'es  consider  *Hhe 
physical  pain  and  sufiFering  which  the  plaintiff  may  have  endured 
in  the  past,  and  is  likely,  under  the  evidence,  if  you  so  find,  to  en- 
dure in  the  future,"  and  a  similar  instruction  as  to  the  loss  of  time 
by  the  plaintiff  are  not  erroneous  in  that  they  tend  to  lead  the  jury 
to  believe  that  it  can  go  outside  of  the  evidence  to  infer  conjectural 
and  unwarranted  consequences. 

Same — Error  Cured. — The  action  of  the  court  in  giving  judg-ment 
for  but  three-fifths  of  the  amount  of  the  verdict  cured  the  error,  if 
there  was  any,  in  such  instructions  as  to  damag'es. 

Question  for  Jury — Instruction— Refusal — Error. — The  refusal  to 
give  an  instruction  which  is  faulty  in  that  it  assumes  as  a  matter  of 
law  a  question  which  is  for  the  jury  is  not  error. 

In  Error  to  the  United  States  circuit  court,  North- 
ern district  of  Illinois. 

This  was  an  action  on  the  case  by  Wilbur  P.  David- 
son against  the  Illinois  Central  Railroad  Company  for 
damag'es  for  personal  injuries. 

This  case  has  been  tried  three  times,  and  is  here  the 
second  time.  See  12  C.  C.  A.  118,  64  Fed.  301.  The 
ctiesut«tf  action  is  on  the  case  for  personal   injury^ 

suffered  by^  the  defendant  in  error,  Wilbur 
F.  Davidson,  as  a  passenger,  while  leaving-  a  suburban 
train  of  the  plaintiff  in  error  at  Hyde  Park  station, 
Chicago,  February  27,  1893.  On  the  first  trial  the 
jury  disagreed  ;  on  the  second  there  was  a  verdict  for 
$43,000,  of  which  the  court  required  that  $18,000  be 
remitted  ;  and  on  the  last  trial  the  verdict  was  for 
$50,000,  of  which  the  court  required  a  remittiiur  of 
S20,000,  and  gave  judg-ment  for  the  remainder,  with 
interest. 

The  amended  declaration  contains  five  counts.     The 
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first,  after  alleg-iog"  the  duty  of  the  railroad  company 
to  provide  reasonably  safe  means  at  the  station  where- 
by the  plaintiff  could  leave  the  train  and  premises 
without  unnecessary  or  unreasonable  hazard  of  injury 
to  his  person,  proceeds  to  charge  that :  "The  defend- 
ant, disregcLrding-  its  duty  in  that  behalf,  carelessly, 
negligently,  and  willfully,  then  and  there,  at,  to  wit, 
its  said  Hyde  Park  station,  provided  means  for  leaving 
its  said  train  and  premises  that,  as  the  said  defendant 
well  knew,  were  grossly  unsafe  and  inadequate  in  this, 
to  wit :  it  then  and  there  provided  a  narrow  platform 
of  the  width,  to  wit,  of  four  feet,  between  two  of  the 
tracks  of  its  said  railway,  and  close  to,  to  wit,  within 
one  foot  of,  the  rails  thereof  on  either  side  of  said  plat- 
form, for  its  passengers  and  the  said  plaintiff  to  go 
and  walk  upon  in  leaving  the  train  aforesaid,  at,  to 
wit,  its  ^id  Hyde  Park  station,  which  platform  was  of 
insufficient  width  to  permit  passengers  to  be  or  walk 
thereon  with  reasonable  safety  from  injury  from  pass- 
ing trains,  and  was  so  constructed  that  the  defendant's 
engines  and  trains  running  upon  its  two  tracks  last 
mentioned,  in  passing  by  the  said  platform  on  either 
side  thereof,  extended,  to  wit,  six  inches  over  the  said 
platform,  leaving  an  unreasonably  insufficient  and  nar- 
row space  for  the  defendant's  passengers  upon  said 
platform  between  such  trains  when  so  passing  each 
other,  of  but,  to  wit,  three  feet  in  width  ;  and  also 
permitted  and  caused  its  servants  in  charge  of  its  said 
trains  to  manage  and  drive  the  same  in  approaching 
and  passing  the  said  platform  at  frequent  intervals  and 
at  a  rapid  and  dangerous  rate  of  speed  ;  and  by  reason 
of  the  said  grossly  inadequate  and  unsafe  means  so 
afforded  its  passengers  and  the  plaintiff  as  aforesaid, 
the  said  defendant  then  and  there  exposed  its  passen- 
gers and  the  said  plaintiff  upon  the  said  platform  to 
great  and  imminent  danger  of  being  struck  and  injured, 
and  while  the  plaintiff,  being  a  passenger  as  aforesaid 
of  the  said  defendant,  was  then  and  there  on  the  said 
platform  for  the  purpose  of  leaving  the  said  defendant's 
train  hereinabove  first  mentioned  and  its  premises  at. 
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to  wit,  its  said  Hyde  Park  station,  and  being  in  the  ex- 
ercise of  ordinary  care  on  his  part,  and  while  at  the 
same  time  a  certain  cattle  train  of  the  defendant,  g'oing 
south,  and  running-  at,  to  wit,  the  rate  of  twenty  miles 
an  hour,  was  passing  by  the  said  platform,  upon  the 
defendant's  track  next  east  of  said  platform,  the  said 
defendant  then  and  there  caused  a  certain  other  passen- 
ger train  going  north  upon  its  track  west  of  said  plat- 
form, under  the  care  and  management  of  certain  of  its 
employees  and  agents  in  that  behalf,  to  pass  the  said 
platform  at  a  rapid  and  dansrerous  rate  of  speed,  to  wit, 
at  the  speed  of  twenty  miles  an  hour,  whereby  the 
plaintiff  was  then  and  there  exposed  to  great  and  immi- 
nent peril  of  his  life,  and  he,  the  said  plaintiflF,  being 
unaware  of  the  danger  to  which  he  was  so  subjected, 
by  reason  of  the  gross  and  willful  negligence  aforesaid 
of  the  said  defendant  in  providing  the  unsafe  and  inad- 
equate means  aforesaid  for  leaving  its  said  first-men- 
tioned train  and  premises,  was,  without  want  of  due 
care  on  his  part,  then  and  there  caught  in  the  narrow 
space  aforesaid  upon  said  platform  between  said  passen- 
ger train  and  said  cattle  train,  and  was  struck  and  run 
down  by  the  said  passenger  train  of  the  said  defendant 
as  it  passed  the  said  platform,  and  the  said  plaintiff  was 
then  and  there  thereby  thrown  and  hurled  by  the  said 
passenger  train  against  the  side  of  said  defendant's 
cattle  train,  by  means  whereof,"  etc. 

The  second  count,  alleging  the  same  construction  and 
situation  of  platform  and  tracks,  charges  that  it  was  the 
duty  of  the  defendant,  in  order  to  apprise  passengers 
upon  the  platform  of  the  approach  of  trains  on  the  adja- 
cent tracks,  to  cause  the  bell  or  whistle  upon  the 
engines  thereof  to  be  sounded,  and  that  the  passenger 
train  by  which  the  plaintiff  was  struck  was  negligently 
run  upon  him  without  the  bell  or  whistle  being  sounded. 

In  the  third  count  it  is  charged  that  the  passenger 
train  was  run  carelessly  at  an  unreasonably  rapid  and 
dangerous  rate  of  speed. 

The  fourth  count  is  not  perceived  to  be  essentially 
different  from   the  first,  the  negligence   causing  the 
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injury  being-  alleg-ed  to  have  been  in  the  construction  of 
the  platform. 

The  fifth  count,  which  was  added  after  the  reversal 
by  this  court  of  the  first  judgfment,  alleg-es  that  at  its 
Hyde  Park  station  '*the  defendant  had  divers  main 
tracks  of  its  said  railway  running  north  and  south,  and 
lying",  to  wit,  seven  feet  distant  from  each  other,  and 
divers  platforms  between  and  alongside  of  the  said 
main  tracks  ;  and  the  passengers  of  the  said  defendant 
and  the  said  plaintiff,  as  the  said  defendant  well  knew, 
unless  they  were  prevented  by  it  from  so  doing,  were 
likely  to,  and  naturally  would,  select  the  east  side  of 
the  said  train  in  which  the  said  plaintiff  was  so  being 
carried  in  alighting  therefrom  at  its  said  Hyde  Park 
station,  which  east  side  of  the  said  train,  by  reason  of 
the  number  of  the  said  defendant's  main  tracks  on  that 
side,  and  the  frequency  with  which  trains  passed  by 
thereon,  as  from  time  to  time  they  were  wont  to  do, 
and  at  a  high  rate  of  speed,  was  a  place  on  its  premises 
at  its  said  Hyde  Park  station  where  its  passengers  and 
the  said  plaintiff  in  leaving  its  said  train,  if  permitted 
so  to  do,  would  be  and  were,  as  the  said  defendant 
well  knew,  exposed  to  the  unreasonable,  great  and  un- 
necessary danger  of  being  struck  by  its  trains  and 
injured  ;  and  it  then  and  there  became  and  was  requi- 
site and  necessary  for  the  said  defendant,  as  a  measure 
of  ordinary  care  and  prudence,  to  prevent  its  passen- 
gers and  the  said  plaintiff  by  gates  or  fenders  on  its 
car  platforms,  or  by  an  agent  or  guard,  to  direct  them 
from  leaving  its  said  train  on  the  east  side  ;  but  the 
said  defendant,  disregarding  its  duty  in  that  behalf,  as 
the  said  plaintiff,  being  then  and  there  a  passenger  of 
the  said  defendant  as  aforesaid,  and  being  in  the  exer- 
cise of  ordinary  care  on  his  part  for  his  own  safety, 
was  about  to  leave  its  said  train,  to  wit,  at  its  said 
Hyde  Park  station,  then  and  there  carelessly,  wrong- 
fully, and  negligently  failed  by  any  of  the  means  afore- 
said, or  by  any  means,  to  prevent  the  said  plaintiff 
from  leaving  the  said  train  by  the  east  side  thereof, 
and  by  its  agent  in  that  behalf  directed  him,  the  said 
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plaintiff,  to  leave  by  that  side.  And  the  said  plaintiff, 
being-  unaware  of  the  dangers  aforesaid,  to  which  he 
was  then  and  there  thereby  exposed  as  aforesaid,  and 
being-  in  the  exercise  of  ordinary  care  on  his  part  to 
avoid  injury,  then  and  there  alig-hted  from  the  said 
train  on  the  east  side  thereof,  and,  while  walking-  on 
one  of  the  said  defendant's  said  platforms  between  its 
said  main  tracks  and  its  said  Hyde  Park  station,  in 
leaving-  its  said  train  and  premises,  by  reason  of  the 
g-ross  negligence  and  carelessness  aforesaid  of  the  said 
defendant  in  permitting  him  to  so  leave  the  said  train 
on  the  east  side  thereof,  was,  without  want  of  due 
care  on  his  part,  then  and  there  caught  in  the  narrow 
space  upon  said  platform  between  a  certain  passenger 
train  and  a  certain  cattle  train  of  the  said  defendant 
passing  by  said  platform  on  either  side  thereof,  and 
was  struck  and  run  down  by  the  said  pasaenger  train,'* 
etc. 

The  errors  assigned  have  relation  to  the  admission 
of  evidence  and  to  instructions  given  or  refused. 

Sidyiey  Andrews^  for  plaintiff  in  error. 
Edward  R.  Woodle,  for  defendant  in  error. 

Before  Woods,  Jenkins,  and  Showalter,  Circuit 
Judges. 

Woods,  Circuit  Judge,  after  making  the  foregoing 
statement  delivered  the  opinion  of  the  court. 

Before  entering  upon  the  particular  questions  pre- 
sented, it  is  important  to  observe  that  the  duty  of  a 

common  carrier  of  passengers  requires  the 
iiOoriei  t«  pm.     exercise  of  the  highest  practicable  care  for 

i«nirf«n  ob  Rat-         ,     .  ^    ,  j  ^i     j.    • 

fQrm-EvideBM.     their  satety,  and  that  in  some  measure  or 

degree  the  duty  continues  until  the  passen- 
ger has  left  the  premises  of  the  carrier.  If,  therefore, 
it  be  true,  as  contended,  that  the  plaintiff  in  error  had 
provided  a  suitable  and  safe  platform  on  the  west  side 
of  its  tracks  at  Hyde  Park,  by  which  it  was  intended 
that  passengers  by  its  suburban  trains  should  make 
their  exit,  and  that  the  platform  in  question,  conceded 
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to  have  been  a  perilous  place,  was  not  intended  for  such 
use,  it  was  the  plain  duty  of  the  company  to  its  passen- 
gers, and  especially  to  a  stranger,  or  to  any  one  not 
known  not  to  be  a  strang-er,  to  guard  him  by  all  rea- 
sonable means  against  going  into  the  dangerous  situa- 
tion. In  this  view,  it  was  the  duty  of  the  company  to 
prevent,  or  at  least  to  warn,  the  defendant  in  error 
against  alighting  from  its  train  on  the  east  side,  from 
which  he  was  likely  to  go  upon  the  platform  where  he 
was  hurt.  While  it  was  perhaps  unnecessary  to  show 
that  theretofore  passengers  had  been  accustomed  to 
leave  the  trains  on  that  side,  the  evidence  on  that  point 
was  not  incompetent.  It  tended  to  show  actual  notice 
to  the  company  of  the  probable  presence  of  passengers 
upon  the  platform,  and  of  the  necessity  that  trains  on 
the  adjacent  tracks  be  run  consistently  with  their  safety. 
The  evidence  was  also  competent  and  perhaps  impor- 
tant, on  the  question  of  contributory  negligence.  Rail- 
way Co.  V.  Lowell,  151  U.  S.  209,  14  Sup.  Ct.  281. 

The  question  to  a  witness,  *'What  is  the  safe  method 
of  constructing  platforms  with  reference  to  the  track, 
so  that  trains  passing  will  not  extend  over  the  plat- 
form?" was  objected  to  as ''incompetent,  irrelevant, 
and  immaterial."  Another  witness  was  permitted, 
over  objection,  to  testify  that  the  bunting 
beams  on  the  engines  in  use  by  the  plaintiff  SjJJ^^ri^V/ 
in  error  after  the  accident,  as  he  had  observed  ■iwiity . 
them,  were  all  of  the  same  length,  and  that 
by  two  or  three  measurements  he  had  found  that  they 
extended  over  the  rails  "about  twenty  to  twenty-one 
inches."  It  is  the  common  and  indispensable  practice 
in  the  conduct  of  trials  to  accept  the  estimates  of  wit- 
nesses, though  not  experts,  in  respect  to  matters  of  dis- 
tance, dimension,  time  and  the  like,  and  it  is  no  objection 
to  the  testimony  of  either  of  these  witnesses  that  he 
gave  only  an  opinion.  Besides,  it  is  evident  that  the 
testimony  was  not  important.  The  defendant  in  error, 
it  is  certain  and  undisputed,  was  struck  by  a  beam  or 
other  part  of  a  locomotive  or  car  extending  over  the 
platform  upon  which  he  was  walking  ;  how  far,  is  not 

7  (N,  S.)  A.  &  E.  R.  Cas.— 46 
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material.  The  court  might  well  have  instructed  the 
jury  that,  if  the  company  saw  fit  to  construct  a  plat- 
form in  a  manner  and  place  to  make  such  accidents 
possible,  it  was  bound  to  move  its  locomotives  and  cars 
with  such  care  as  to  prevent  avoidable  injuries.  If, 
therefore,  the  passenger  in  this  case  was  properly  upon 
the  platform,  and  was  run  down  without  fault  of  his 
own,  the  company  is  responsible,  and  it  is  not  material 
whether  the  negligence  be  found  in  the  situation  and 
construction  of  the  platform,  or  in  the  running  and 
management  of  trains,  or  in  both.  It  is  to  be  observed, 
too,  that  the  testimony  in  question  was  concerning 
matters  peculiarly  within  the  knowledge  of  the  plaintiff 
in  error.  If  the  beam  of  the  particular  engine  which 
did  the  harm  was  different  from  the  beams  on  other 
engines  of  the  company,  and  projected  beyond  the 
tracks  less  than  the  witness  estimated,  the  plaintiff  in 
error  could  easily  have  made  the  proof  ;  and,  not  hav- 
ing deemed  it  worth  while  to  do  so,  is  in  no  position  to 
ask  a  reversal  of  the  judgment  because  of  the  supposed 
incompetency  of  this  evidence. 

The  defendant  in  error,  as  a  witness   in  his  own 
behalf,  testified  that  for  a  number  of  years  before  his 

injury  he  had  been  an  agent  in  Michigan  for 
J»n»«-rf*np»t*-  the  General  Electric  Company,  selling  ap- 
Preriois  Earning,  paratus  tor  electnc  lighting,  electric  power 

for  railroads,  etc.,  and  that  his  earnings  in 
1886  were  $14,133.53,  in  1887  $12,332.18,  in  1888  $18,- 
943.60,  in  1889  $10,773,  in  1890  $26,000,  in  1891818,400, 
in  1892  more  than  $32,000,  and  that  those  earnings 
consisted  mainly  in  the  difference  between  the  net 
prices^  which  he  was  required  to  obtain  for  the  company 
and  the  prices  at  which  "he  was  able  to  sell  to  purchasers. 
It  is  contended  that  these  earnings  '*aretoo  speculative, 
contingent,  and  unreliable"  to  form  a  basis  for  the 
estimation  of  damages  by  the  jury.  The  evidence  also 
shows  that  by  reason  of  the  injury  the  defendant  was 
unable  for  more  than  a  year  to  prosecute  his  business, 
and  that  his  earnings  therefrom  practically  ceased. 
Without  entering  upon  a  review  of  the  numerous  cases 
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Upon  the  subject,  we  deem  it  enoug-h  to  say  that  the 
testimony  was  competent.  *'In  an  action  for  a  personal 
injury,  the  plaintiff  is  entitled  to  recover  compensation, 
so  far  as  it  is  susceptible  of  an  estimate  in  money,  for 
the  loss  an4  damag-e  caused  to  him  by  the  defendant's 
negflig'ence,  including-  not  only  expenses  incurred  for 
medical  attendance,  and  a  reasonable  sum  for  his  pain 
and  suffering-,  but  also  a  fair  recompense  for  the  loss 
of  what  he  w^ould  otherwise  have  earned  in  his  trade  or 
profession,  and  has  been  deprived  of  the  capacity  of 
earningf  by  the  wrong-ful  act  of  the  defendant."  Rail- 
road Co.  V.  Putnam,  118  U.  S.  546,  554,  7  Sup.  Ct.  1. 
Or,  as  it  is  expressed  in  District  of  Columbia  v,  Wood- 
bury, 136  U.  S.  450,  459,  10  Sup.  Ct.  990,  993  :  ;*A11 
evidence,  tending  to  show  the  character  of  his  ordinary 
pursuits,  and  the  extent  to  which  the  injury  complained 
of  prevented  him  from  following-  those  pursuits,  was 
pertinent  to  the  issue."  See,  also.  Wade  v.  Leroy,  20 
How.  34 ;  Railway  Co.  v.  Volk,  151  U.  S.  73,  14  Sup. 
Ct.  239 ;  Railroad  Co.  v.  Clarke,  152  U.  S.  230,  14 
Sup.  Ct.  579.  The  following  cases,  cited  to  the  con- 
trary, are  not  inconsistent,  and  most  of  them,  upon 
their  facts,  are  inapplicable :  Railroad  Co.  v.  O'Reilly, 
158  U.  S,  334,  15  Sup.  Ct.  830 ;  Railroad  Co.  v.  Elliott, 
149  U.  S.  266,  13  Sup.  Ct.  837 ;  Howard  v.  Manufac- 
turing Co..  139  U.  S.  199, 11  Sup.  Ct.  500  ;  The  Lively, 
1  Gall.  325,  Fed.  Cas.  No.  8,403  ;  The  Amiable  Nancy, 
3  Wheat.  546  ;  L' Amistad  Rues,  5  Wheat.  385  ;  Cahn 
V.  Telegraph  Co.,  1  C.  C.  A.  107,  48  Fed.  810 ;  Tele- 
graph Co.  V.  Hall,  124  U.  S.  444,  8  Sup.  Ct.  577 ; 
Bierbach  v.  Rubber  Co.,  54  Wis.  208,  11  N.  W.  514 ; 
Lincoln  v.  Railroad  Co.,  23  Wend.  424;  Griffin  v. 
Colver,  16  N.  Y.  489. 

It  is  further  urged  that  the  testimony  in  respect  to 
the  earnings  of  1886,  1887,  and  1888  was  incompetent, 
and  that  the  motion  made  to  suppress  it 
should  have  been  sustained,  because  it  was 
not  embraced  in  the  averment  of  special  damage  found 
in  the  declaration,  that  averment  being  to  the  effect 
that  the  plaintiff  had  lost  and  been  deprived  of  his  com- 


724  CARRIERS  OT  PASSENGERS.  Vol.  VII 

(N.S.) 

Illinois  Cent.  R.  Co.  v.  Davidson. 

missions  and  earnings  as  general  agent  for  Michigan  of 
the  General  Electric  Company,  while  during  the  years 
named  he  was  in  the  employment  of  the  Thomson- 
Houston  Company,  which  is  not  mentioned  in  the  decla- 
ration. The  objection  is  not  available.  The  proof  is 
that  the  General  Electric  Company  was  successor  to 
the  Thomson-Houston  Company,  and  that  the  contract 
under  which  the  plaintiff  served  the  first  company  was, 
in  substance,  continued  with  the  successor.  As  a 
matter  of  pleading  it  was  necessary  to  allege  the  loss 
of  business  under  the  existing  contract  and  employ- 
ment, but,  to  aid  the  jury  in  determining  the  extent  of 
that  loss,  evidence  of  the  earnings  under  the  previous 
agency  and  contract  was  clearly  proper. 

It  is  further  contended  that  the  testimony  concerning 
SftHe-Kebittii      ^a-mings  was  improperly  admitted  in  rebut- 
tal.    That  was  within  the  discretion  of  the 
court. 

The  assertion  of  a  variance  between  the  declaration 
and  the  proof  is  not  tenable.  It  is  not  important 
whether  or  not  the  platform  in  question  was  provided 
by  the  defendant  company  for  the  use  of  passengers 
arriving  on  the  south-bound  suburban  train.  It  was  in 
a  place  where  it  was  liable  and  likely  to  be  used  by  such 
passengers,  and  consequently  the  responsibility  of  the 
com'pany  was  the  same  as  if  it  had  been  so  intended. 
The  evidence  in  the  record  is  sufficient  to  justify  a  re- 
covery under  any  of  the  counts  of  the  declaration,  and 
there  was,  therefore,  no  error  in  refusing  instructions 
to  the  contrary. 

The  court  gave  to  the  jury  the  following  instruction, 
upon  which  error  is  assigned  : 

"  The  law  imposes  the  duty  on  railroad  companies 

to  keep  in  safe  condition  all  portions  of  their 

lastraetioas-      platforms,   approaches    thereto,    and    exits 

Errort.  therefrom,  to  which  the  public  are  invited, 

or  would  naturally  or  reasonably  resort,  and 
all  portions  of  their  station  grounds  reasonably  near  to 
the  platforms  where  passengers  take  passage  on  or  are 
discharged  from  their  cars." 
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Though  justified  by  some  authorities  (McDonald  v. 
Railroad  Co.,  26  Iowa  124;  Id.,  29  Iowa  170;  Rail- 
road Co.  V.  Riley,  39  Ind.  568,  586),  the  proposition 
seems  to  be  too  broadly  stated  :  Kelly  v.  Railway  Co., 
112  N.  Y.  443,  20  N.  E.  383 ;  Moreland  v.  Railroad 
Co.,  141  Mass.  31,  6  N.  E.  225.  In  the  first  of  these 
cases  the  passeng-er  fell  upon  the  stairway  of  a  station 
made  slippery  by  a  fall  of  sleet  and  snow,  and  in  the 
other  was  hurt  by  stepping"  on  shingles  lying*  on  the 
station  grounds,  and  it  was  held  in  each  case  that  the 
company  was  bound  to  exercise  simply  ordinary  care 
in  view  of  the  danger  to  be  apprehended  ;  but  at  the 
same  time  it  was  conceded  that,  * 'where  the  injury 
occurs  from  a  defect  in  the  roadbed  or  machinery,  or  in 
the  construction  of  the  cars,  or  where  it  results  from 
a  defect  in  any  of  the  appliances  such  as  would  be 
likely  to  occasion  great  danger  and  loss  of  life  to  those 
traveling  on  the  road,"  the  rule  of  * 'utmost  care"  ap- 
plies, '*  for  the  reason  that  a  neglect  of  duty  in  such  a 
case  is  likely  to  result  in  great  bodily  harm,  and  some- 
times death,  to  those  who  are  compelled  to  use  that 
means  of  conveyance."  '*That  rule  is  applicable  to 
such  appliances  of  a  railroad  as  would  be  likely  to  occa- 
sion great  danger  and  loss  of  life  to  the  traveling  pub- 
lic if  defects  exist  therein,  on  account  of  the  velocity 
with  which  cars  are  moved,  and  the  destructive  and 
irresistible  force  which  accompanies  such  motion." 
It  is  not  alleged  in  the  declaration  or  in  the  argument 
that  the  platform  in  question  was  out  of  repair,  or,  con- 
sidered by  itself,  defectively  constructed.  By  the 
averment  and  by  the  proof  it  was  dangerous  by  reason 
of  its  location  in  relation  to  the  adjacent  tracks  and 
passing  trains.  That  the  company  was  bound  by  the 
rule  of  supreme  diligence  to  guard  its  passengers 
against  the  dangers  of  that  situation,  there  can  be  no 
doubt,  and,  this  being  so  under  every  phase  of  the  evi- 
dence in  the  case,  it  is  impossible  that  the  jury  could 
have  been  misled  by  this  part  of  the  charge  to  the 
injury  of  the  plaintiff  in  error.     It  follows,  ^^^^ 

without  further  consideration,  that  the  court 
did  not  err  in  saying  to  the  jury  that  "  it  cannot  be 
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doubted  under  the  evidence  that  the  place  where  the 
plaintiff  received  his  injury  on  the  platform  east  of 
the  station  between  passing-  trains  running  in  different 
directions  on  tracks  very  near  to  each  other  was  a 
most  dangerous  one."  There  was,  and  could  be,  no 
dispute  about  it,  and,  besides,  the  jury  was  told  ex- 
plicitly that  they  were  '*  the  exclusive  judges  of  the 
weight  of  the  testimony  and  of  the  credibility  of  wit- 
nesses. '  * 

It  is  urged  that  the  court  erred  in  charging  "that 
there  was  no  evidence  that  it  was  customary  for  pas- 
sengers to  alight  on  the  west  side,  and  that  the  com- 
pany had  prepared  a  platform  for  their  convenience  on 
that  side."  The  court  gave  no  such  charge.  Instead, 
it  said  that  there  was  no  evidence  that  the  plaintiff 
"  had  any  previous  knowledge  of  the  situation,  or  that 
it  was  customary,"  etc.  Besides,  the  matter  was  inci- 
dental, and  of  little  importance.  The  objections  made 
to  those  portions  of  the  charge  covered  by  the  twenty- 
third  and  twenty-sixth  specifications  of 
»MM--D»in»fei--  error  are  not  deemed  important  enough  to 

justify  a  statement  of  them  here.  The  jury 
were  told  that,  if  they  found  that  the  plaintiff's  injuries 
were  permanent,  they  might  in  determining  the  amount 
of  damages  consider  '*the  physical  pain  and  suffering 
which  the  plaintiff  may  have  endured  in  the  past,  and 
is  likelv,  under  the  evidence,  if  you  so  find,  to  endure 
in  the  future"  ;  and  also,  '*  the  time  lost  by  him  in  the 
past,  or  that  may  be  lost  in  the  future,  if  any,  and, 
under  all  the  evidence,  determine,"  etc.  The  objection 
to  these  propositions  is  that  by  the  use  of  the  words 
"  likely  "  and  "  may  "  the  jury  were  not  restricted  to 
the  consideration  of  such  pain  and  loss  of  time  as  were 
reasonably  certain  to  occur,  and  in  support  of  the  objec- 
tion are  cited:  Fry  v.  Railway  Co.,  45  Iowa  416; 
White  V.  Railroad  Co.,  61  Wis.  536,  21  N.  W.  524  : 
Hardv  V,  Railroad  Co.,  89  Wis.  183,  61  N.  W.  771  ; 
Block  V.  Railroad  Co.,  89  Wis.  371,  61  N.  W.  1101 ; 
Raymond  v.  Keseberg  (Wis.)  64  N.  W.  861 ;  Smith  v. 
Milwaukee  Exchange,  Id.  1041.     We  are  not  able  to 
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believe  that  the  jury  were  led  to  think  that  they  could 
go  outside  of  the  evidence  to  infer  consequences  which 
were  conjectural  and  unwarranted.  Things,  which, 
under  the  evidence,  are  likely  to  happen,  are  reasonably 
certain  to  happen  (Scott  Tp.  v.  Montgomery,  95  Pa. 
St.  444) ;  and  the  word  **  may,"  used,  as  it  was,  in  the 
same  connection,  was  probably  understood  in  the  same 
way.  Greater  accuracy  of  expression  is,  of  course, 
always  desirable  ;  but,  in  this  instance,  if  error  was 
committed,  and  was  possibly  harmful,  it  has  been  more 
than  cured  by  the  action  of  the  court  in 
giving  judgment  for  but  three-fifths  of  the  clroir^'"'^ 
amount  of  the  verdict.  Upon  the  undisputed 
evidence  in  the  case,  that  judgment  cannot  be  regarded 
as  excessive.  Objections  to  other  portions  of  the  charge 
present  no  essentially  different  question  from  those  al- 
ready considered. 

An  extended  argument  has  been  made,  and  numerous 
decisions  cited  to  show,  that  the  case  should  have  been 
taken  from  the  jury  on  account- of  variances  between 
the  proof  and  averments  of  the  declaration,  and  because 
of  contributory  negligence.  It  would  serve  no  valuable 
purpose  to  attempt  a  review  of  the  evidence.  The 
supposed  variances  are  upon  immaterial  points.  In 
respect  to  contributory  negligence,  the  burden  of  proof 
was  upon  the  plaintiflF  in  error,  and,  if  it  can  be  said 
that  there  was  evidence  upon  the  point  worthy  of  the 
jury's  attention,  it  was  certainly  not  such  as  to  warrant 
a  peremptory  withdrawal  of  the  question  from  their 
consideration. 

The  following  instruction,  asked  by  the  plaintiff  in 
error,  was  refused : 

'*If  you  believe  from  the  evidence  that  the  plaintiff 
knew,  or  would,  by  the  exercise  of  ordinary  care,  have 
known,  that  the  planking  between  tracks  two  and  three 
was  not  of  a  reasonablv  safe  width  for  him  to  walk  or 
remain  upon  should  another  train  pass  by  upon  track 
two,  and  you  further  find  from  the  evidence  that  he 
voluntarily  and  unnecessarily  remained  on  such  plank- 
ing, and  by  reason  thereof  was  injured  as  complained 


728  CARRIERS  OF  PASSENGERS.  Vol.  VH 

(N.  s.) 

Illinois  Cent.  R.  Co.  v,  Davidson. 

of,  then  he  is  not  entitled  to  recover,  and  your  verdict 
must  be  for  the  defendant." 

This  instruction  is  identical  with  one  to  which,  when 
the  case  was  first  here,  we  declared  that  we  saw  no 
objection,  and  that,  as  nothing  in  the  general  charge 
covered  the  same  ground,  we  thought  its  refusal  error. 
The  general  charge  before  us  now  is  ample  upon  the 
point,  ending  with  the  explicit  statement  that  if  "by 
the  exercise  of  proper  care  and  prudence"  the  plaintiff 
'*could  have  avoided  the  place  of  danger  and  injury  and 
was  thereby  guilty  of  contributory  negligence,  he 
cannot  recover."  It  is  to  be  observed,  too,  that  the 
instruction  asked  is  in  fact  objectionable.  The  gist  of 
it  is  in  the  proposition  "that  he  voluntarily  and  unneces- 
sarily remained  on  such  planking."  That  is  not  a  true 
test  of  negligence.  He  was  not  held  there  by  force  or 
by  threats,  and,  therefore,  remained  voluntarily,  but 
whether  he  remained  there  unnecessarily  was  a  matter 
of  knowledge  and  opinion  or  judgment.  He  may  have 
perceived  his  danger,  and  yet  not  have  been  at  fault 
for  failure  to  perceive  that  to  go  was  safer  than  to  stay. 

The  eleventh  request  for  instruction,  if  in  nothing 
else,  was  faulty  in  asssuming  as  matter  of  law  that  a 

speed  of  not  more  than  four  or  five  miles  an 

?Mu2etun-Re-'~  ^^ur  was  not,  under  the  circumstances,  too 
ftwai-Brw.        much  for  the  train  by  which  the  plaintiff 

was   run   down.     Whether   it   was    or   not 
should  have  been  left  to  the  jury. 

The  twelfth  request  is  obnoxious  to  a  like  objection. 
It  assumes  that  a  failure  of  the  plaintiff,  while  he  was 
walking  along  the  platform,  to  look  south  for  an  ap- 
proaching train,  was  negligence.  Whether  it  was  or 
not  was  a  question  for  the  jury. 

The  first  part  of  the  thirteenth  request  is  to  the 
effect  that,  a  proper  platform  having  been  prepared  at 
the  west  side,  the  plaintiff  ought  to  have  made  his  exit 
from  the  car  on  that  side.  That  depended  on  the  cir- 
cumstances, and,  therefore,  belonged  to  the  jury. 
Besides,  it  by  no  means   vvas  certain  on  the  evidence 
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that  the  platform  on  the  west  side  extended  to  the  car 
in  which  the  plaintiff  arrived.     The  latter  part  of  the 
request  is  sufficiently  covered  by  the  chargfe  given. 
The  judgment  of  the  circuit  court  is  affirmed. 

NOTE. 

Insufficient  Platforms  between  Tracks.— See  Chicago,  etc.,  R.  Co. 
V.  Wilson,  63  111.  167,  27  Am.  Sl  Eng".  R.  Cas.  XZ^yHote;  Chicago, 
etc.,  R.  Co.  V*  Mahara,  47  111.  App.  208. 

Two  Exits. — As  to  liability  of  company  where  there  are  two  exits, 
one  safe  and  the  other  unsafe,  see  Texas,  etc.,  R.  Co.  v.  Brown,  47 
Am.  &  Eng.  R.  Cas.  530,  78  Tex.  397 ;  Missouri  Pac.  R.  Co.  v.  Lrong, 
47  Am.  &  Eng.  R.  Cas.  529,  16  S.  W.  Rep.  1016.  See  also  Longmore 
V,  Great  Western  R.  Co.,  19  C.  B.  N.  S.  183  ;  Delaware,  etc.,  R.  Co. 
V.  Trautwein,  41  Am.  &  Eng.  R.  Cas.  187,  52  N.  J.  L.  169,  7  L.  R.  A. 
435,  13  N.  J.  L.  J.  72,  19  Atl.  Rep.  178;  Beard  v,  Connecticut,  etc., 
R.  Co.,  48  Vt.  101,  16  Am.  Ry.  Rep.  375,  27  Am.  &  Eng.  R.  Cas.  130. 
note  ;  Baltimore,  etc.,  R.  Co.  v.  Rose,  27  Am.  &  Eng.  R.  Cas.  125,  65 
Md.  485 ;  Rathgebe  v,  Pennsylvania  R.  Co.,  (Pa.),  6  Am.  &  Eng.  R. 
Cas.,  N.  S.,  288  and  note. 


Lucas  et  al. 

V. 

Herbert  et  aL 

{Supreme  Court  of  Indiana^  May  21  ^  iSgj,) 

Railroad  Depots — Power  of  Connpany  to  Designate  Hacic  Stands.* — 
To  prevent  quarrels  between  the  owners  and  employees  of  compet- 
ing omnibus  lines  while  upon  depot  grounds,  a  railroad  company 
may  designate  the  stand  that  each  shall  occupy. 

Demurrer — Harmless  Error. — Where  a  subsequent  paragraph  of 
an  answer  contains  the  same  evidence  as  preceding  paragraphs  to 
which  a  demurrer  has  been  sustained,  any  error  in  sustaining  such 
demurrer  is  harmless. 

Appeal  from  Knox  county  circuit  court.     Reversed. 

Buff  &  Nesbit,  W.  S.  Maple,  and  W.  H.  De  Wolf, 
for  appellants. 

Brig'g's  &  Lindley,  and  John  S,  Bays,  for  appellees. 

*See  note  at  end  of  case. 
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Monks,  J.  This  action  was  brought  by  appellees  to 
enjoin  appellants  from  interfering*  with  appellees  in  the 

cu  8tat«d  ^^^  ^^  ^  certain  part  of  the  depot  grounds  of 

the  Evansville  &  Terre  Haute  Railroad 
Company ;  being  21  feet  north  and  south  along  the 
platform,  and  28  feet  running  west  from  the  platform. 
Appellants  filed  three  paragraphs  of  answer  to  the 
complaint.  Appellees'  demurrer  to  the  first  and  second 
paragraphs  of  answer  was  sustained.  A  trial  by  the 
court  resulted  in  a  finding  and  (over  a  motion  for  a  new 
trial)  a  judgment  in  favor  of  appellees. 

It  appears  from  the  evidence  that  appellants  were 
engaged  in  the  livery  business,  and  for  several  years 
had  been  running  a  bus  line  to  and  from  the  depot, 
carrying  passengers  and  baggage,  and  during  all  of 
said  time  had  occupied  the  part  of  the  depot  grounds  in 
controversy  for  the  purpose  of  discharging  and  receiv- 
ing passengers  and  baggage,  and  standing  their  busses 
and  baggage  wagons  while  awaiting  the  arrival  and 
departure  of  trains.  The  part  of  the  depot  platform 
used  by  appellants  was  21  feet  in  length,  and  wide 
enough  to  stand  three  busses,  or  two  busses  and  a  bag- 
gage wagon.  This  space,  21  by  28  feet,  was  leased  to 
appellants  by  the  railroad  company  for  that  purpose  at 
an  annual  rental  of  $15,  the  railroad  company  reserving 
the  right  to  cancel  the  lease  at  any  time.  Appellants 
drove  their  baggage  wagon  and  one  or  two  busses,  as 
the  demands  of  travel  required.  A  short  time  before 
the  commencement  of  this  action,  appellees  engaged  in 
the  livery  business,  and  began  running  a  bus  line  to  and 
from  the  depot  for  the  carrying  of  passengers  and 
baggage,  driving  one  bus  and  a  baggage  wagon. 
There  was  a  controversy  between  appellants  and 
appellees  as  to  the  right  to  occupy  the  part  of 
the  depot  grounds  theretofore  used  by  appellants. 
The  railroad  company  and  appellants  offered  to  assign 
the  north  one-third  of  the  space  adjacent  to  the 
platform  to  appellees,  being  7  by  28  feet,  upon 
which  to  stand   their  bus   and  receive  and  discharge 
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passeng-ers  and  baggage.  This  offer  was  refused  by 
appellees,  they  demanding  that  the  north  one-half  of 
the  ground  in  controversy  be  assigned  to  them.  Ap- 
pellees offered  to  accept  the  space  tendered  if  appellants 
would  only  run  one  bus.  This  proposition  was  refused 
by  appellants.  We  are  not  required  in  this  case  to 
determine  whether  a  railroad  company  can  grant  the 
exclusive  privilege  to  one  of  several  competing  omnibus 
lines  to  occupy  the  depot  grounds  with  its  vehicles, 
and  solicit  the  patronage  of  incoming  passengers,  or 
the  exclusive  right  to  use  its  platform  and  grounds  for 
the  receiving  and  discharging  of  passengers  and  bag- 
gage. These  questions  are  regulated  in  some  states 
by  constitutional  and  statutory  provisions.  The 
decisions  of  the  courts,  however,  are  conflicting,  as 
shown  by  the  following  cases  :  Railroad  Co.  v.  Tripp, 
147  Mass.  35,  17  N.  E.  89  ;  Com.  v.  Carey,  147  Mass. 
41,  17  N.  E.  97 ;  Com.  v.  Power,  7  Mete.  (Mass.)  596 ; 
s.  c,  41  Am.  Dec.  465,  and  note  ;  Barry  v.  Steamboat 
Co.,  67  N.  Y.  301 ;  Railroad  Co.  v.  Flynn,  74  Hun, 
124,  26  N.  Y.  Supp.  859  ;  Railroad  Co.  v.  Sheeley 
(Sup.)  27  N.  Y.  Supp.  185  ;  Smith  v.  Railroad  Co., 
149  Pa.  St.  249,  24  Atl.  304 ;  Fluker  v.  Railroad,  81 
Ga.  461,  8  S.  E.  529  ;  s.  c,  12  Am.  St.  Rep.  328,  and 
note  ;  Harris  v.  Stevens,  31  Vt.  79 ;  Landrigan  v. 
State,  31  Ark.  50  ;  Griswold  v.  Webb,  16  R.  I.  649,  19 
Atl.  143  ;  Barker  v.  Railroad  Co.,  18  C.  B.  46;  Hole 
V.  Digly,  27  Wkly.  Rep.  884  ;  Painter  r.- Railroad  Co., 
2  C.  B.  (N.  S.)  702  ;  Beadell  v.  Railway  Co.,  Id.  509  ; 
Marriott  v.  Railroad  Co.,  1  C.  B.  (N.  S.)  499  ;  Cole  v. 
Rowen,  88  Mich.  219,  50  N.  W.  138  ;  s.  c,  13  Lawy. 
Rep.  Ann.  848,  and  note  ;  Bus  Co.  v.  Sootsma,  84 
Mich.  194,  47  N.  W.  667  ;  s.  c,  22  Am.  St.  Rep.  693, 
and  note  page  699  ;  Cravens  v.  Rodgers,  101  Mo.  253, 
14  S.  W.  106 ;  Railway  Co.  v.  Langlois,  9  Mont.  419, 
24  Pac.  209  ;  s.  c,  18  Am.  St.  Rep.  745,  note,  8  Lawy. 
Rep.  Ann.  753,  and  note  ;  Markham  v.  Brown,  8  N. 
H.  523  ;  McConnell  v.  Pedigo  (Ky.)  18  S.  W.  15,  23 
Am.  &  Eng.  Enc.  Law,  126,  and  cases  cited  in  note  3, 
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pp.   126,   127.     The  question  here  is,  has  a  railroad 

company  the  rig-ht  to  desig"nate  the  place 
NwWcompM'f  abutting-  on  the  platform  where  the  owners 
t^iifnate  HMk  of  Competing  omnibus  lines  shall  stand  their 

vehicles  while  awaiting  the  arrival  and  de- 
parture of  trains,  and  where  they  shall  receive  and 
discharge  passengers  and  bag-gag-e  ?  It  is  settled  that 
railroad  companies  have  the  right  to  make  and  enforce 
reasonable  rules  and  regulations  in  rega.rd  to  their 
stations  and  g'rounds, — ^as  to  who  shall  enter  upon  the 
same,  and  how  they  shall  conduct  themselves  while 
there.  19  Am.  &  Eng.  Enc.  Law,  820 ;  23  Am.  & 
Eng.  Enc.  Law,  124,  126.  This  includes  the  right  to 
make  reasonable  rules  and  reg'ulations  to  prevent 
quarrels  between  the  owners  of  competing*  omnibus 
lines  and  their  employees  while  upon  the  depot  g-rounds. 
For  this  purpose  a  railroad  company  may,  if  it  admits 
omnibuses  and  hacks  to  its  grounds,  designate  the 
stand  each  shall  occupy,  and  thus  prevent  quarrels  for 
place,  and  other  scenes  of  disorder.  23  Am.  &  Eng. 
Enc.  Law,  126,  and  cases  cited  in  note  3.  See,  also. 
Cole  V.  Rowen,  88  Mich.  219,  50  N.  W.  138.  The  ar- 
rangement offered  by  the  railroad  company  gave 
appellees  access  to  the  depot  grounds,  and  the  privilege 
to  receive  and  discharge  passeng'ers  and  bag-gage,  and 
to  stand  their  bus  at  the  platform  while  awaiting  the 
arrival  and  departure  of  trains.  It  may  be  that  the 
position  offered  to  appellees  was  not  as  favorable  as  the 
part  left  for  appellants,  for  the  reason  that  passengers 
alighting"  from  the  trains  would  pass  the  busses  of 
appellants  in  going  to  appellees'  bus,  as  all  the  busses 
would  be  backed  against  the  same  platform,  and  stand 
side  by  side.  Be  this  as  it  may,  the  railroad  company 
having"  the  power  to  designate  the  place  each  should 
occupy,  neither  can  complain  that  the  best  or  most 
convenient  location  with  reference  to  the  depot  or 
platform  was  g^iven  to  the  other.  It  is  clear,  therefore, 
that  the  finding  and  judgment  should  have  been  for 
appellants.  It  follows  that  the  court  erred  in  over- 
ruling appellants'  motion  for  a  new  trial.     The  error, 
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if  any,  in  sustaining*  appellees'  demurrer  to  the  first 
and  second  paragraphs  of  answer,  was 
harmless,  for  the  reason  that  the  same  evi-  |5i"?J5I.7"*™' 
dence  could  be  and  was  given  under  the 
third  paragraph  of  answer.  Judgment  reversed,  with 
instructions  to  sustain  appellants'  motion  for  a  new 
trial,  and  for  further  proceedings  in  accordance  with 
this  opinion. 

NOTE. 

See  Cole  v.  Rowen,  50  Am.  &  Eng.  R.  Cas.  1,  88  Mich.  219,  50  N. 
W.  Rep.  138 ;  Brown  v.  New  York,  etc.,  R.  Co.,  75  Han  355,  27  N.  Y. 
Supp.  69,  56  N.  Y.  S.  R.  748. 

See,  contf  a.  Cravens  v,  Rodgers,  42  Am.  &  Eng.  R.  Cas.  656,  101 
Mo.  247,  14  S.  W.  Rep.  106. 


International  &  G.  N.  R.  Co. 

r. 
Yarbrough. 

( Court  of  Civil  Appeals  of  Texas,  March  6,  iSgy, ) 

Friehtening  Horses — Wanton  Act  of  Ennployees — Liability  of  Rail« 
way  Company.* — A  railway  company  is  not  liable  for  injuries  caused 
by  a  horse  frightened  through  the  negligent  and  wanton  act  of  its 
employees  in  blowing  the  whistle  on  a  locomotive  for  the  purpose  of 
frightening  the  horse,  and  not  in  the  furtherance  of  the  company's 
business. 

Appeal  from  Wood  county  district  court.     Reversed. 

Suit  filed  in  the  district  court  of  Wood  county,  Tex., 
by  Paralee  Yarbrough  against  the  International  & 
Great  Northern  Railroad  Company,  on  October  24, 
1895,  to  recover  for  personal  injuries  to  plaintiff,  al- 
leged to  have  been  inflicted  through  the  negligence  and 
wantonness  of  defendant's  servants  in  charge  of  a 
freight  train,  in  negligently  sounding  the  engine  whis- 

*See  exhaustive  note  on  Frightening-  Horses,  5  Am.  &  Eng.  R. 
Cas.,  N.  S.,  at  page  291. 
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tie,  causing"  a  horse  which  plaintiff  was  holding  near 
the  track  to  run  over  plaintiff,  on  June  25,  1895. 
Damages  laid  at  $5,000.  Defendant  answered  by  gen- 
eral demurrer,  general  denial,  and  specially  averred 
contributory  negligence,  and  that  the  acts  charged 
were  not  done  within  the  scope  of  the  employment  of 
the  agents  alleged  to  be  guilty  thereof.  The  de- 
murrers were  overruled,  and  at  the  trial  on  April  24, 
18%,  there  was  a  verdict  of  a  jury  in  favor  of  plaintiff 
for  §500,  and  judgment  accordingly.  The  defendant 
made  a  motion  for  new  trial,  which  was  overruled  ; 
gave  notice  of  appeal ;  errors  were  assigned,  and  the 
case  is  brought  here  upon  appeal. 

/ohn  M,  Duncan  and  T.  N.  fojies^  for  appellant. 
B.  B.  Hart,  for  appellee. 

FiNLEY,  J.  (after  stating  the  facts).  The  charge  of 
the  court  is  based  upon  the  theory  that  if  there  was  no 
occasion  for  the  employees  in  charge  of  the  engine  to 
blow  the  whistle,  and  they  blew  it  for  the  purpose  of 
frightening  plaintiff's  horse,  and  not  in  discharge  of 
duty,  the  rail  way  company  would  be  liable  for  damages 
resulting  therefrom.  This  is  not  the  law.  If  there  was 
no  occasion  for  blowing  the  whistle  in  furtherance  of  the 
master's  business,  and  the  act  of  the  employee  in  caus- 
ing the  whistle  to  blow  was  solely  for  the  purpose  of 
frightening  the  horse  of  plaintiff,  then  the  act  cannot 
be  said  to  have  been  done  within  the  scope  of  his  em- 
ployment, so  as  to  charge  the  master  with  its  conse- 
quences. If  the  fireman  had  thrown  a  piece  of  coal  at 
the  horse  to  frighten  it,  it  might  with  equal  consistency 
be  claimed  that  the  railway  company  was  liable.  If, 
however,  the  act  was  done  in  the  discharge  of  his 
duties  and  in  furtherance  of  the  master's  business,  and 
was  performed  in  a  negligent  manner,  causing  the  in- 
jury^,  the  master  would  be  liable.  And  this  would  be 
true  if  the  servant  acted  willfully  and  maliciously,  in- 
tending to  frighten  the  horse.  The  distinctions  to  be 
drawn  in  such  cases  are  clearly  indicated  in  Railway 
Co.   V.  Anderson,  82  Tex.  520,  17  S.  W.   1039,  and 
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Railroad  Co.  v.  Cooper,  88  Tex.  607,  32  S.  W.  517. 
It  may  also  be  proper  to  remark  that,  even  though 
there  was  occasion  for  blowing  the  whistle,  still,  if  the 
employee  saw  that  the  horse  would  be  frightened  by 
the  noise,  and  he  could  desist  from  blowing  the  whistle 
consistently  with  his  duties  and  without  damage  to  the 
master's  business,  it  would  be  the  duty  of  the  servant 
to  refrain  for  a  reasonable  time  from  blowing  the 
whistle  under  such  circumstances,  and  a  failure  to  so 
desist  might  properly  be  regarded  by  the  jury  as 
negligence.  Hargis  v.  Railway  Co.,  75  Tex.  23,  12  S. 
W.  953.  For  errors  in  the  charge  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 


IirLiNois  Cent.  R.  Co. 

V. 

Tilman. 

{Supreme  Court  of  Tennessee ^  April  14, 1897,) 

Stock  Killing — Notice  to  Agent. — A  state  statute  in  relation  to  the 
killing  or  injury  of  stock  upon  unf enced  railroads  provided  that 
written  notice  should  be  given  to  'Hhe  nearest  station  agent  of  the 
company  to  which  said  railroads  shall  belong."  Heidi  that  the 
meaning  of  such  statute  was  that  written  notice  should  be  given  to 
the  agent  nearest  the  accident,  whether  living  in  the  same  civil 
district  or  not. 

Error  to  Lauderdale  county  circuit  court.  Re- 
versed, 

W,  £.  Lynn  and  Estes  &  Cooper^  for  plaintiff  in 
error. 

Blair  Pierson^  for  defendant  in  error. 

Snodgrass,  C.  J.  The  question  decisive  of  this 
case  and  another  here  with  it  is  as  to  the  construction 
of  section  4,  c.  101,  Acts  1891,  known  as  the  "Railroad 
Fence  Law."     It  is  found  on  page  220  of  Acts  of  1891. 
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The  section  referred  to  is  as  follows  :  **Be  it  further 
enacted  that  whenever  any  stock  is  killed  or  crippled 
by  any  train  of  cars  or  locomotive  upon  any  unfenced 
railroad  within  this  state,  it  shall  be  lawful  for  the 
owner  of  the  stock  so  killed  or  crippled,  after  first 
giving"  the  nearest  station  agent  of  the  company  to 
which  said  railroad  shall  belong  written  notice  of  his 
intention  to  apply  to  a  justice  of  the  peace  within  the 
district  in  which  said  stock  may  have  been  killed  or 
crippled,  and  said  justice  of  the  peace  shall  appoint 
three  discreet  and  disinterested  householders  of  his 
county  a  board  of  appraisers  who  after  being  duly 
sworn,  shall  examine  the  stock  so  killed  or  crippled, 
and  affix  a  value  upon  the  same  if  killed,  or  assess  the 
damage  to  the  same  if  crippled,  and  return  to  said 
justice  of  the  peace  a  written  report  carefully  describ- 
ing the  stock,  stating  whether  they  were  killed  or 
crippled,  and  also  setting  out  the  valuation  or  assess- 
ment of  damages  made  by  them :  which  report  said 
justice  shall  file  and  preserve  as  a  part  of  the  records 
of  his  office,  and  said  report  shall  ht  prima  facie  evi- 
dence as  to  the  value  of  said  stock  killed  or  damage  as 
to  that  crippled."  The  defendant  in  error  gave  notice 
to  a  station  agent  of  the  railroad  company,  but  not  the 
nearest  agent  to  the  place  where  the  stock  was  killed. 
It  appeared  on  offering  the  appraisement  in  evidence 
that  notice  was  given  to  an  agent  in  the  district  where 
the  suit  was  brought,  but  who  was  some  miles  away 
from  the  place  of  the  accident,  while  there  was  an 
agent  of  the  company  much  nearer.  The  plaintiff  in 
error  therefore  objected  to  the  introduction  of  the  ap- 
praisement as  evidence,  which  objection  was  overruled. 
The  court  assumed,  and  later  so  charged,  that  the 
proper  construction  of  the  act  was  not  that  the  notice 
must  be  given  to  the  agent  nearest  the  accident,  but  to 
the  nearest  agent  within  the  civil  district  where  the 
accident  occurred.  The  notice  in  this  case  had  been 
given  to  such  an  agent,  and  upon  this  ruling  and  charge 
verdict  was  returned,  and  judgment  rendered  for 
plaintiff.     Defendant  appealed  and  assigned  this  action 
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of  the  court  as   error,   with   others   not  necessary  to 
notice. 

The  objection  was  w^ell  taken.  The  act  requires 
that  the  notice  be  given  to  the  nearest  agent  of  the 
company,  and  manifestly  contemplates  the  agent  nearest 
the  accident,  no  matter  whether  he  lives  in  the  same 
civil  district,  or  even  the  same  county.  The  error  of 
the  other  construction  is  obvious  when  we  consider 
that  it  would  in  many  instances  defeat  the  purpose  of 
the  law.  This  would  be  true  where  there  was  such 
killing  or  crippling  of  stock  in  any  civil  district  of  any 
county  in  which  the  railroad  company  might  not  have 
an  agent,  though  it  had  agents  in  other  districts  of  the 
county ;  and  again,  where  a  railroad  only  passed 
through  one  civil  district  in  a  county,  in  which  it  had 
no  agent,  unless  the  aggrieved  party  could  notify  its 
nearest  agent,  even  out  of  the  county,  he  would  be 
remediless  under  the  law, — consequences  never  con- 
templated by  the  legislature,  and  which,  as  before 
suggested,  would  practically  defeat  the  purpose  of  its 
enactment.  No  construction,  unless  it  imperatively 
required  it,  should  be  given  to  the  act  which  would 
make  it  operate  only  in  those  districts  where  the  rail- 
road companies  might  keep  agents,  and  deny  to  the 
aggrieved  citizens  of  other  sections  of  the  state  the 
advantage  of  the  law.  And  not  only  does  its  language 
not  require  such  construction,  but  we  think  it  impera- 
tively demands  the  one  we  now  give  it  as  its  plain  and 
obvious  meaning.  The  judgment  is  reversed,  and  the 
case  remanded  for  a  new  trial. 

7  (N.  s.)  A.  &  E.  R.  Cas.— 47 
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Pennsylvania  R.  Co. 

V. 

Pfuelb. 

[Supreme  Court  of  New  Jersey^  June  7,  iSgy,) 

Accident  at  Crossing — Contributory  Negligence. — John  Pfuelb,  in 
attempting  to  cross  the  railroad  track  of  the  plaintiff  in  error  on  foot, 
walked  over  the  east-bound  track  immediately  after  a  train  had 
passed  him  on  that  track,  and  was  struck  and  killed  by  a  train  mov- 
ing* in  the  opposite  direction  on  the  west-bound  track.  He  had  a 
clear  view  of  the  track  in  the  direction  from  which  the  east-bound 
train  came  for  three-quarters  of  a  mile,  and  no  danger  to  him  was 
apparent  on  that  track.  It  was  his  duty  to  look  and  listen  before 
he  reached  the  west-bound  track.  If  he  had  done  so,  he  could  not 
have  failed  to  see  the  coming  train.  The  fact  that  he  walked  on 
the  west-bound  track  in  front  of  the  train  is  conclusive  evidence 
that  he  did  not  look.  He  was,  therefore,  chargeable  with  contribu- 
tory negligence,  and  a  verdict  should  have  been  directed  for  the 
defendant. 

Same— Open  Gates — Duty  to  Look  and  Listen  * — The  fact  that  the 
flagman  at  the  gates  had  neglected  to  let  them  down  before  the 
decedent  walked  to  the  east-bound  track,  did  not  absolve  the 
decedent  from  the  duty  of  looking  and  listening  before  he  went 
upon  the  west-bound  track.  It  was  notice  to  him  that  he  could  not 
rely  upon  the  care  of  the  flagman,  and  should  have  warned  him,  at 
least,  not  to  abate  his  care  for  his  safety*. 

(Syllabus  by  the  Court.) 

Error  to  Essex  county  circuit  court.     Reversed. 

Argued  February  term,  1897,  before  Depue,  Van 
Syckel,  and  Lippincott,  JJ. 

Vredenbiir^h  &  Garretson^  for  plaintiff  in  error. 
Samuel  Kalisch,  for  defendant  in  error. 

Van  Syckel,  J.  This  is  a  suit  against  the  Penn- 
sylvania Railroad  Company  and  the  Lehigh  Valley 
Railroad  Company  to  recover  damages  for  causing  the 
death  of  plaintiff's  intestate  at  the  railroad  crossing  at 
^    „, .  ^  East  Kinney  street  in  the  city  of  Newark 

Case  SUtHl.  ,  '^  ..  -.,         ^"^  %  '     ^      -wr    %% 

by  a  passenger  train  of  the  L/ehigh  Valley 
road,  running  from  New  York  westward  on  the  track 

^ r  Ml  ■  I  I  -  -  1  I B  ,B     I,  |„,M  ,  -, 

♦See  note  at  end  of  case. 
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of  the  Pennsylvania  road.  There  were  gates  at  the 
crossing",  operated  by  a  guteman  in  the  employ  of  the 
last-named  company.  The  jury  found  in  favor  of  the 
Lehigh  Valley  Company,  and  must,  therefore,  have 
concluded  that  the  statutory  signals  were  given  by 
that  company.  The  writ  of  error  is  prosecuted  to  re- 
view judgment  against  the  Pennsylvania  Company. 
Two  of  the  plaintiff's  witnesses  testified  that  when  they 
reached  the  gates  at  the  crossing  they  saw  a  train  ap- 
proaching from  the  direction  of  Elizabeth  on  the  east- 
bound  track,  and  they  waited  until  it  had  passed  over 
the  crossing.  The  gates  were  then  up,  and  the  de- 
ceased was  on  foot,  five  or  six  steps  behind  them. 
These  witnesses  then  passed  over  the  east-bound  track 
in  safety,  and  also  over  the  west-bound  track.  The 
intestate  followed  them.  He  passed  over  the  east- 
bound  track,-  and  was  struck  and  killed  on  the  west- 
bound track  by  the  train  from  New  York.  There  was 
also  evidence  from  which  the  jury  could  have  found 
that  the  decedent,  on  account  of  obstruction  of  the  view 
by  the  east-bound  train,  could  not  see  the  train  on  the 
west-bound  track  until  he  reached  the  furthest  rail  of 
the  east-bound  track.  This  was  the  case  as  presented 
by  the  testimony  of  the  plaintiff,  and  thereupon  the 
counsel  for  the  plaintiff  in  error  moved  to  nonsuit  the 
plaintiff  below. 

The  trial  judge  properly  ruled  that  the  existence  of 
the  gates  did  not  absolve  the  traveler  from 
stopping,  looking,  and  listening  before  he  Jj**f •A*  ?^ JT?" 
stepped  upon  the  tracks,  but  he  declined  to  legiiftoee. 
grant  the  motion,  because  there  was  no  evi- 
dence in  the  case  to  show  that  the  decedent  did  not 
stop,  look,  and  listen,  and  there  was  no  proof  of  such 
circumstances  and  such  a  situation  at  the  time  of  the 
accident  as  would  make  it  obvious  that  the  decedent 
must  have  failed  to  look  and  listen.     The  case  being, 
then,  bare  of  proof  either  way  upon  that  subject,  negli- 
gence of  the  decedent  could  not  be  presumed,  and  there 
was,  therefore,  no  error  in  refusing  to  nonsuit.     After 
the  refusal  of  this  motion,  the  defendant,  on  the  trial, 
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introduced  testimony  to  show  that  by  actual  measure- 
ment upon  the  g^round  a  person  standing*  at  the  south- 
east gate,  where  decedent  entered,  could  see  the  tracks 
towards  New  York  for  a  distance  of  2,285  feet,  and  in 
the  opposite  direction  for  a  distance  of  4,537  feet.  The 
east-bound  track  is  4  feet  8^4  inches  wide,  and  is  distant 
7  feet  from  the  west-bound  track.  This  testimony  was 
not  challenged,  or  in  any  respect  controverted,  except 
as  to  how  far  the  view  would  be  obstructed  by  a  train 
passing*  on  the  east-bound  track.  Thereupon  the  court 
was  requested  to  direct  a  verdict  for  the  Pennsylvania 
Company  because  the  decedent  was  g'uilty  of  contribu- 
tory neglig"ence,  and  error  is  assigned  upon  the  refusal 
so  to  do.  The  decedent  was  on  foot.  He  could  see  to 
the  southwest,  along  the  tracks,  for  over  three-quarters 
of  a  mile,  and  no  danger  was  apparent  from  that  direc- 
tion. When  he  reached  the  northerly  rail  of  the  east- 
bound  track,  he  was  in  no  danger  whatever,  and  in  no 
situation  of  peril  to  interfere  with  the  exercise  of  a 
calm  judgment.  If  he  had  stopped  there  for  an  instant, 
and  looked  to  the  northeast,  he  could  not  have  failed 
to  see  the  train  which  struck  him.  If  he  had  looked, 
he  was  in  a  place  of  safety,  and  would  not  have  walked 
into  a  position  where  death  was  almost  certain.  That 
he  did  put  himself  in  front  of  the  train  is  incontestable 
evidence  that  he  did  not  look.  Railroad  Co.  vl  Righter, 
42  N.  J.  Law,  180.  The  exercise  of  reasonable  pru- 
dence on  the  part  of  the  decedent  would  have  protected 
him  from  injury.  It  was  his  duty  to  look  before  he 
passed  upon  the  west-bound  track,  and  his  obvious 
failure  to  do  so  was  neg'lig'ence  on  his  part  which  con- 
tributed to  the  fatality.  Railroad  Co.  v.  HefFeran,  57 
N.  J.  Law  149,  30  Atl.  578.  On  the  part  of  the  plain- 
tiff below  it  is  urged  that  the  gates  were  up, 
SitrSiook*^**  and  the  east-bound  train  obstructed  the  view 
ftiduitei.  of  the  train  from  New  York.  These  cir- 
cumstances, in  my  judgment,  should  have 
operated  as  a  warning*  to  the  decedent,  and  made  his 
duty  the  more  imperative  to  be  on  his  g-uard  ag*ainst 
danger.  He  saw  the  train  passing  while  the  gates 
were  up,  and  knew,  therefore,  that  the  gateman  had 
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neg-lected  his  duty,  and  that  he  could  not  rely  with 
confidence  upon  the  fact  that  the  gfates  were  up ;  and 
if  he  could  not  see  a  train  coming  from  New  York  by 
reason  of  the  east-bound  train  obstructing  the  line  of 
vision,  he  was  clearly  guilty  of  negligence  in  not  waiting 
a  few  moments  until  the  obstruction  was  removed. 
This  was  the  view  taken  by  this  court  in  Railroad  Co. 
t'.  Ewan,  55  N.  J.  Law  574,  27  Atl.  1064,  the  circum- 
stances there  not  differing  substantially  from  those 
presented  by  the  case  under  review.  In  the  Ewan 
Case,  Mr.  Justice  Dixon,  who  delivered  the  opinion 
of  the  court,  says  :  "As  the  plaintiff  reached  the 
nearest  track,  a  freight  train  was  going  towards  his 
left  on  the  track  furthest  from  him  ;  that  this  train 
made  a  'tremendous  noise,'  as  the  plaintiff  described  it, 
and  emitted  smoke,  which  settled  down  upon  the 
tracks  ;  that  the  plaintiff  stood  upon  the  nearest  track, 
which  he  knew  to  be  not  in  use,  until  the  freight  train 
passed  the  street  crossing,  and  then,  knowing  that  the 
middle  track  was  used  for  trains  coming  from  his  left, 
he  looked  towards  the  left,  and,  seeing  nothing  but 
smoke  upon  the  tracks,  and  hearing  no  whistle  or  bell, 
he  proceeded  to  walk  across  at  his  usual  gait,  and  was 
struck  by  a  train  coming  from  the  left  on  the  middle 
track.  Prom  these  circumstances  it  is  apparent  that 
the  plaintiff,  without  any  reason  for  haste,  went  upon 
the  track,  when  it  was  evident  to  him  that  he  could 
neither  see  nor  hear  any  train  which  he  was  aware 
might  be  approaching,  and  when  the  causes  of  his 
inability  to  see  and  hear  were  so  fleeting  that  in  a  few 
seconds  they  would  have  gone.  It  seems  indisputable 
that  such  conduct  was  negligent.  In  the  exercise  of 
reasonable  prudence,  a  man  could  not  expose  his  life  to 
a  peril  which  he  knew  might  be  imminent,  if  a  delay  of  a 
few  moments  would  assure  him  of  safety,  unless 
impelled  by  some  motive  of  extreme  urgency."  This 
reasoning  is  pertinent  with  equal  force  to  the  case 
before  us,  and,  in  our  judgment,  there  was  error  in 
the  refusal  of  the  trial  court  to  direct  a  verdict  for  the 
plaintiff  in  error,  and,  therefore,  there  must  be  a 
reversal. 
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NOTE. 

Crossings — Open  Gates — Duty  to  Look  and  Listen. — See  Roberts 
V,  Delaware,  etc.,  Canal  Co.,  (Pa.)  5  Am.  &  Eng-.  R.  Cas.,  N.  S., 
664,  and  note»  The  fact  that  the  safety  gates  at  a  highway  crossing 
are  up  does  not  release  a  person  about  to  cross  the  track  from  the 
necessity  of  stopping,  looking  and  listening  for  approaching  trains. 
Lake  Shore,  etc.,  R.  Co.  v,  Franz,  39  Am.  &  Eng.  R.  Cas.  628, 127 
Pa.  St.  297.  See  also  Greenwood  v,  Philadelphia,  etc.,  R.  Co.,  124 
Pa.  St.  572,  17  Atl.  Rep.  188 ;  Maryland  Cent.  R.  Co.  z/.  Newbern,  19 
Am.  &  Eng.  R.  Cas.  261,  62  Md.  391.  Schultz  v.  New  York,  etc.,  R. 
Co.,  69  Hun  (N.  Y.)  515,  53  N.  Y.  S.  R.  149,  23  N.  Y.  Supp.  509. 
Compare  Bond  v,  N.  Y.,  etc.,  R.  Co.,  52  N.  Y.  S.  R.  637,  23  N.  Y. 
Supp.  450,  69  Hun  476. 


New  Orleans  &  N.  E.  R.  Co. 

V, 

McEwEN  &  Murray,  Limited,  et  aL 

{Supreme  Court  of  Louisiana^  April  26 y  iSgy,) 

Inevitable  Accident. — When  loss  to  the  plaintiff  has  been  occa' 
sioned  by  accident  and  uncontrollable  events  (article  2754,Rev.  Civ. 
Code),  the  defendants,  being  without  fault,  are  absolved  from 
liability. 

Proxinnate  Cause. — "In  order  to  render  a  person  charg-eable  in 
damages  for  an  act  of  commission  or  omission  on  his  part,  it  must 
have  been  the  proximate  cause  of  the  damage.*' 

Negligence. — A  mere  failure  to  guard  against  a  certain  result  is 
not  actionable  negligence,  unless,  under  all  the  circumstances,  it 
might  have  been  reasonably  foreseen  by  a  man  of  ordinary  intelli- 
gence and  prudence. 

(Syllabus  by  the  Court.) 

Appeal  from  parish  of  Orleans  civil  district  court. 
Afflrmed. 

Plaintiffs  allege  that  McEwen  &  Murray,  Limited, 
and  the  Gulf  Lumber  Company,  Limited,  are  indebted 

to  them  in  the  sum  of  S4,731 ;  that  prior  to 
September,  1893,  they  had  properly  erected 
along  the  south  shore  of  Lake  Pontchartrain,  bet  ween  the 
intersection  of  People's  avenue  and  the  said  lake  and 
the  Pointe  aux  Herbes,  an  embankment  of  earth,  and 
had  duly  constructed  thereon  their  railroad  under  and 
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by  virtue  of  legislative  and  municipal  g^rants  and  fran- 
chises ;  that,  in  order  to  protect  said  embankment 
against  the  waters  of  Lake  Pontchartrain  in  times  of 
storm,  they  had  constructed,  at  great  expense,  in  front 
of  said  embankment,  and  between  it  and  the  said  lake, 
a  revetment,  amply  sufficient  for  the  purpose  for  which 
it  was  intended  ;  that  several  months  prior  to  the  1st  of 
October,  1893,  the  Gulf  Lumber  Company,  Limited, 
while  towing  in  Lake  Pontchartrain  a  raft  of  large  saw 
logs,  the  property  of  McEwen  &  Murray,  Limited,  and 
destined  for  their  mill,  carelessly  and  negligently  per- 
mitted the  same  to  escape  from  their  control,  and  to 
drift  out  upon  the  waters  of  Lake  Pontohartrain  ;  that 
said  Gulf  Lumber  Company,  Limited,  was  towing  said 
logs  under  a  contract,  for  full  consideration,  with  Mc- 
Ewen &  Murray,  Limited,  their  obligation  under  that 
contract  being  to  tow  and  deliver  said  logs  in  a  careful 
and  proper  manner  ;  that  for  several  months  thereafter 
said  Gulf  Lumber  Company  permitted,  negligently  and 
wantonly,  and  without  proper  cause  or  excuse  therefor, 
said  logs  to  float  about  loose  and  uncontrolled  in  said 
lake,  when  they  could  have  easily  and  readily  secured 
the  same  ;  that  in  the  last  dav's  of  September,  or  in  the 
early  part  of  October,  1893,  there  occurred  a  violent 
storm,  which  dashed  the  waters  of  Lake  Pont- 
chartrain with  great  force  and  fury  against  peti- 
tioners' revetment ;  that  said  revetment,  however, 
was  so  well  and  strongly  constructed  that  it  with- 
stood the  force  of  said  water,  and  protected  peti- 
tioners' said  roadway  and  embankment,  and  would 
have  continued  during  and  after  the  storm  until  the 
present  day  to  so  withstand  said  water,  and  protect 
said  roadbed  and  embankment,  jjad  it  not  been  that  the 
aforesaid  logs,  which  even  then  were  negligently  and 
without  .proper  cause  permitted  to  drift  about  in  said 
lake,  were  violently  dashed,  by  the  waters  and  waves 
raised  by  said  storm,  against  said  revetment,  which  was 
demolished  in  many  places  by  the  pounding  of  said 
logs,  which  broke  through  said  revetment,  and  permit- 
ted the  entrance  of  the  waves,  which  washed  away  a 
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great  part  of  petitioners'  revetment ;  that  petitioners, 
after  they  had  duly  notified  defendants  that  they  would 
repair  said  revetment  at  their  cost  and  expense,  thus 
putting"  them  in  default,  proceeded  to  repair,  and  did 
repair,  the  damage  aforesaid,  so  caused  entirelj^  by  the 
negligence  and  wrongful  acts  aforesaid  of  defendants, 
at  a  cost  of  $4,734,  which  they  had  paid,  as  would 
appear  by  an  itemized  bill  annexed  to  the  petition. 
They  prayed  for  judgment  against  both  defendants  iu 
solido  for  that  amount.  McEwen  &  Murray,  Limited, 
answered,  pleading,  first,  the  general  issue.  Further 
answering,  they  admitted  that  the  Gulf  L/umber  Com- 
pany had  been,  and  was  still,  under  a  contract  to  tow  logs 
for  the  said  mill  owned  and  operated  by  McEwen  & 
Murray,  Limited,  as  shown  in  the  answer  filed  in  the 
case  by  said  lumber  company,  and  that  the  McEwen  & 
Murray  corporation  were  the  owners  of  the  saw  logs 
which  were  scattered  from  the  tow  then  under  the  con- 
trol of  the  aforesaid  lumber  company  on  or  about  the 
10th  of  April,  1893,  as  alleged  by  plaintiifs,  and  admit- 
ted by  said  lumber  company  in  their  answer  ;  but  they 
averred  that  the  corporation  of  McEwen  &  Murray  had 
neither  possession  nor  control  of  said  logs,  as  the  same 
were  then  in  transitu  towards  that  company's  sawmill, 
and  in  the  possession  and  under  the  control  of  a  common 
carrier,  the  aforesaid  lumber  company.  They  denied 
that  the  McEwen  &  Murray  Company  were  guilty  of 
negligence  or  carelessness,  either  in  the  handling  of 
said  logs,  or  failing  to  recover  the  same,  and  emphati- 
cally denied  that  the  company  could  be  held  liable  for 
any  damages  alleged  to  have  been  caused  by  any  of  the 
said  saw  logs  to  plaintiflF's  property  or  breakwater. 
The  lumber  company,  after  pleading  the  general  issue, 
admitted  that,  since  the  beginning  of  the  year  1893,  they 
had  been  under  a  contract  with  McEwen  &  Murray, 
Limited,  which  owned  and  operated  a  sawmill  on  the 
New  Canal,  in  the  city  of  New  Orleans,  to  haul  and 
to  tow  saw  logs  from  sundry  tributary  streams  empty- 
ing into  Lake  Maurepas,  on  said  lake,  through  Pass 
Manchac,  on  Lake  Pontchartrain,  into  the  New  Canal, 
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to  the  sawmill  of  McEwen  &  Murray,  Limited  ;  that, 
for  the  purpose  of  said  towing-,  the  log's  are  chained 
tog-ether  in  small  quantities,  forming*  what  is  known  in 
the  trade  as  "cribs,"  which  * 'cribs'*  are  strong",  and 
chained  together,  and  securely  fastened  to  a  strong 
steam  towboat  operated  by  respondents  ;  that  with  the 
aforesaid  means,  and  following  the  above  method,  said 
company  has  successfully  towed  large  numbers  of  saw 
log-s  to  the  aforesaid  sawmill ;  that  the  same  mode  of 
supplying  other  sawmills  in  New  Orleans  has  been 
successfully  carried  on  by  other  lines  of  towboats  ply- 
ing on  Lake  Pontchartrain,  and  entering  into  the  New 
Canal,  as  aforesaid  ;  that.  Lake  Pontchartrain  being 
navigable  water  in  the  United  States,  the  business  of 
hauling  and  towing  saw  logs  in  the  manner  above  indi- 
cated is  a  lawful  trade  or  occupation,  and  the  towing  of 
log's  in  said  manner  is  as  safe  as  any  other  mode  of 
navigation,  no  logs  being  ever  separated  from  any  tow, 
and  carried  beyond  the  control  of  the  towboat  or 
its  crew  in  large  quantities,  except  in  cases  of  sud- 
den and  unforeseen  gales  of  wind  and  tempests ; 
that  on  or  about  the  10th  of  April,  1893,  while  the  tow- 
boat  of  the  respondent  company  (on  board  of  which 
the  president  of  the  company  was  in  person)  was  haul- 
ing a  tow  composed  of  some  207  log's,  the  towboat  and 
cribs  of  logs  were  met  by  a  sudden  and  severe  storm, 
at  a  distance  of  about  lj4  miles  west  of  the  entrance  of 
the  New  Canal  into  Lake  Pontchp.rtrain  ;  that,  under 
directions  of  the  president  of  the  company,  the  boat 
was  anchored  at  about  11  a.  m.  of  that  day,  and,  through 
the  efforts  of  her  crew,  the  logs  were  held  together 
until  1  o'clock  of  the  ensuing"  night,  when,  under  the 
increased  fury  of  the  storm,  the  cribs  were  broken 
asunder,  and  the  logs  of  the  tow  were  scattered  over 
the  lake,  beyond  the  reach  and  control  of  the  boat  and 
of  her  crew,  only  six  logs  remaining  in  the  tow,  the 
same  being-  hauled  in  on  the  next  day  ;  that,  on  diligent 
search,  respondents  discovered  that  the  scattered  logs 
were  driven  in  many  different  directions,  some  95  of 
which  were  recovered  throug-h  parties  employed  by  the 
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company  ;  others  being  found  on  shore  at  Mandeville, 
in  Louisiana  ;  some  at  Pass  Manchac  ;  others  at  Little 
Woods,  on  Lake  Pontchartrain  ;  some  at  the  bridg-e  of 
the  plaintiflF  company  ;  others  at  the  mouth  of  Bayou  St. 
John  ;  and  some  22  were  traced  to  the  vicinity  of  plain- 
tiffs' revetment  or  breakwater,  on  the  lake  shore, 
where  many  other  logs  of  different  brands  were  also 
found  ;  that  on  three  different  occasions  very  serious 
efforts  were  made  by  the  respondent  company,  through 
competent  parties  employed  for  that  purpose,  and  by 
means  of  some  of  its  own  boats,  with  all  necessary 
appliances,  to  pull  off  and  recover  the  logs  which  had 
been  driven  near  plaintiffs'  breakwater  by  a  disastrous 
and  terrific  storm  which  struck  Lake  Pontchartrain  and 
surrounding  country  on  the  1st  of  October,  1893,  but 
without  success,  although  several  hundred  dollars 
were  expended  by  the  company  in  their  effort  to  re- 
move said  logs.  Respondents  denied  that  they  were 
guilty  of  any  negligence  either  in  losing  their  aforesaid 
tow  of  saw  logs,  or  in  making  necessary  efforts  to 
recover  them,  and  that  they  were  in  any  manner  liable 
to  plaintiffs  for  damages  in  the  premises.  They 
averred  that,  under  the  circumstances,  the  logs  were 
lawfully  lying  on  the  lake  shore,  and  that  the  break- 
water of  plaintiffs,  having  been  built  on  navigable 
water  of  the  United  States,  at  a  point  where  no  harbor 
lines  had  been  established,  was  then,  and  continued  to 
be,  an  illegal  impediment  to  navigation,  and  a  public 
nuisance.  The  district  court  rendered  judgment  in 
favor  of  the  defendants,  and  against  the  plaintiffs,  re- 
jecting their  demand,  and  they  appealed. 

Hart-y  H,  Hall,  for  appellants. 
Dcneg-rCy  Blair  &  Dene^re,  for  appellees. 

NiCHOivLS,  C.  J.  (after  stating  the  facts).  In  March, 
1893,  a  contract  was  entered  into  between  McEwen  & 
Murray,  Limited,  a  corporation  owning  and  operating  a 
sawmill  on  the  New  Canal,  in  the  city  of  New  Orleans, 
and  the  Gulf  Lumber  Company,  by  which  the  latter 
bound  itself  to  haul  and  tow  the  former's  saw  logs  from 
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different  points  on  streams  emptying*  into  Lake  Maure- 
pas,  on  said  lake,  through  Pass  Manchac,  on  Lake 
Pontchartrain,  into  the  New  Canal,  to  the  sawmill  of 
the  owners.  For  the  purpose  of  towing-,  the  practice 
has  been  to  bind  10  or  12  log's  together  by  chains  into 
what  are  known  as  **  cribs,"  and  to  construct  a  raft 
with  them,  by  chaining-  a  number  of  these  cribs 
tog-ether.  The  raft  is  then  fastened  securely  to  the 
steamboat  by  which  they  are  to  be  conveyed.  In  April, 
1893,  when  one  of  these  rafts  was  being-  conveyed  by  a 
towboat  of  the  Gulf  Company  to  the  city  of  New 
Orleans,  the  boat,  when  at  a  point  on  Lake  Pontchart- 
rain, about  a  mile  and  a  half  from  the  mouth  of  the 
New  Canal,  encountered,  in  the  nig-httime,  a  violent 
storm.  Its  severity  was  such  as  to  cause  the  raft  to 
break  loose  from  the  boat,  and  g-et  beyond  the  reach  of 
her  crew.  Before  morning  it  had  disappeared  from 
view.  The  raft  finally  broke  to  pieces,  some  of  the 
cribs  retaining  their  forms,  but  most  of  them  separating,* 
and  the  logs  of  which  they  were  composed  scattering 
in  different  directions  along  and  across  the  lake.  At 
what  precise  time  and  place  the  raft  broke  into  pieces 
does  not  clearly  appear.  Many  of  these  logs,  and  also 
a  number  of  the  cribs,  were  subsequently  found  in  dif- 
ferent localities,  miles  apart,  either  grounded  upon  the 
shore  or  upon  the  sand  bars  in  the  lake,  which  run 
parallel  to  the  shore  at  some  distance  out  from  it,  or 
lying  on  the  shallow  waters  between  those  bars  and 
the  shore.  The  Gulf  Lumber  Company  did  not  attempt 
until  some  time  after  the  storm  to  ascertain  what  became 
of  the  raft  and  its  different  parts.  They  finally,  how- 
ever, at  different  dates,  between  April  and  the  1st  of 
October,  sent  out  steamboats,  properly  manned,  and 
with  proper  appliances,  to  recover  the  logs  and  cribs, 
if  possible.  Outside  services  were  also  called  into 
requisition.  Although  many  of  the  logs  were  recover- 
ed by  these  operations,  a  portion  of  them  remained  still 
in  the  lake  and  upon  its  shores  on  the  last-mentioned 
date.  A  part  of  these  were,  doubtless,  in  front  of  the 
revetment  which  the  plaintiff  company  had  built  for  the 
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protection  of  their  roadbed,  and  which  was  constructed 
at  no  great  distance  from  the  lake  shore.  On  the  1st 
of  October  an  exceptionally  violent  storm  occurred, 
which  caused  the  waters  of  the  lake  to  rise,  and  to  beat 
in  an  extraordinary  manner  upon  the  shore  in  front  of 
the  plaintiffs'  revetment.  The  direction  of  the  wind 
and  waves  was  such  as  to  drive  logs  which  were  in  the 
lake  in  the  vicinity  of  the  plaintiffs'  revetment  upon  it, 
and  to  batter  it  down  in  a  number  of  places,  not  only 
injuring"  the  revetment,  and  necessitating  its  repair,  but 
also  injuring  the  road  embankment  by  the  washing  of 
the  waves  upon  it,  through  the  open  spaces  of  the 
broken  revetment.  After  the  damage  had  been  done,  a 
correspondence  took  place  between  the  plaintiff  com- 
pany and  the  defendants,  in  reference  to  a  number  of 
logs  which  the  former  asserted,  ''drifting  in  Lake 
Pontchartrain,  had  floated  againsttheir  revetment  work 
and  their  embankment,  between  Little  Woods  and  the 
(sity,  where  thej^  were  a  menace  to  the  revetment  in 
case  of  another  storm."  The  plaintiffs  wrote  that  they 
had  been  informed  that  the  logs  belonged  to  McEwen 
&  Murray,  Limited  ;  that,  if  such  was  the  fact,  they 
asked  McEwen  &  Murray  to  remove  them  at  their  ear- 
liest possible  convenience.  The  plaintiff  company  also 
wrote  to  the  defendants,  claiming  that  the  injury 
alread}^  done  to  the  revetment  and  embankment  had 
been  caused  through  negligence  of  McEwen  &  Murray, 
and  that  of  the  Gulf  Lumber  Company,  by  logs  belong- 
ing to  the  former,  notifying  them  that  they  proposed 
to  repair  the  damage  done,  and  to  hold  both  defendants 
responsible  for  the  cost  of  repair.  The  repairs  were 
afterwards  made,  and  it  is  admitted  that  the  amount 
claimed  is  correct,  if  it  be  legally  due.  The  Gulf 
Lumber  Company,  replying  to  the  letter  written  by 
the  plaintiffs  in  relation  to  the  logs  then  on  the  lake 
shore,  stated  that  all  the  logs  branded  "M"  belonged 
to  McEwen  &  Murray,  but  were  in  the  writers'  care 
until  they  got  them  at  the  mill ;  that  the  logs  which 
were  scattered  from  Milneburg  to  the  railroad,  got 
away  from  them   during  a  high  sea,  and  that  so  far 
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thej^  had  been  unable  to  g"et  them  ;  that  they  were  then 
g-ettingf  a  small  boat  in  readiness  with  which  to  gfet 
them  oflF ;  and  that  they  expected  to  get  them  off  in  the 
next  10  or  15  days.  They  denied  that  the  logs  had 
gotten  away  from  them  by  negligence  and  asserted 
that  their  getting  away  had  entailed  loss  on  them.  In 
February  of  1894,  McEwen  &  Murray  wrote  the  plain- 
tiffs, in  reply  to  a  letter  written  on  the  30th  of  January, 
1894,  that  the  Gulf  Lumber  Company  had  been  unable 
to  get  the  logs  on  the  Northeastern  tracks,  on  account 
of  boats  being  broken,  and  also  low  water ;  that  they 
would  go  over  there  in  a  short  time,  and  get  them  off  ; 
that  the  matter  would  receive  their  close  attention. 
On  the  1st  February,  1894,  the  Gulf  Lumber  Company 
wrote  the  plaintiffs  that  they  had  gone  down,  and  made 
an  effort  to  get  the  logs,  but  the  water  was  so  shallow 
they  could  not  reach  them,  but  that  as  soon  as  they  got 
high  water,  they  would  be  after  them,  for  they  wanted 
them  bad.  On  the  3d  of  February,  the  plaintiffs  wrote 
the  Gulf  Company  that,  unless  they  indicated  a  reason- 
able time  within  which  they  would  undertake  to  re- 
move the  logs  which  threatened  the  revetment,  the 
railroad  company  would  be  forced  to  relieve  their 
works  of  the  threatened  danger,  at  the  expense  of  the 
Gulf  Company  ;  that,  situated  as  the  logs  were,  they 
would  again  very  seriously  damage  the  revetment  in 
case  of  a  storm  ;  that,  while  it  would  be  less  expensive 
to  remove  the  logs  during  high  water  than  at  the  then 
stage  of  water,  the  risk  of  damage  to  the  plaintiffs' 
works  should  be  taken  into  consideration.  They  there* 
fore  called  on  the  company  to  inform  them  positively 
whether  they  would  remove  the  logs  wMthin  a  time 
which  they  would  indicate  and  fix. 

On  the  9th  the  Gulf  Company  announced  that  it 
would  be  impossible  for  them  to  remove  the  logs  at 
that  time,  or  to  name  a  date  when  they  would  do  so  ; 
that  all  that  they  could  say  was  that  they  were  very 
anxious  to  have  the  logs,  and  that,  as  soon  as  the  water 
would  permit  a  boat  not  drawing  over  four  feet  of 
water  to  get  within  800  feet  of  them,  they  would  do  so. 
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On  the  12th  the  plaintiffs  notified  the  Gulf  Lumber 
Company  that,  unless  the  logs  lying-  in  front  of  the 
revetment  which  protected  their  tracks  were  removed 
by  the  1st  of  March,  they  would,  in  order  to  protect 
their  works  against  the  damage  which  would  inevitably 
follow  from  the  logs  being  thrown  against  the  works  • 
by  a  storm  or  high  water,  cut  up  and  remove  them,  at 
that  company's  risk  and  expense,  and  that  they  would 
hold  them  responsible  for  any  damage  that  might  occur 
in  the  meantime.  On  the  15th  of  the  month,  the  attor- 
ney of  the  Gulf  Company  wrote  plaintiffs  that  his 
clients  had,  since  a  portion  of  their  logs  had  been 
blown  by  the  terrific  storm  which  swept  over  this  por- 
tion of  the  state  in  September  (October)  in  the  proxi- 
mity of  the  railroad  company's  revetment,  made  three 
serious  efforts,  with  all  the  means  at  their  command, 
to  reach  and  remove  the  logs,  but  that,  owing  to  the 
stage  of  the  water  at  that  point,  their  attempts  had 
been  unsuccessful.  They  suggested  to  the  plaintiffs 
that  as  they  had  better  access  to  the  logs  than  his 
clients  had,  they  might  be  cut  up  into  useful  materials. 
They  therefore  proposed  to  the  plaintiffs  to  sell  them 
the  logs  at  a  price  much  below  their  real  value  as  saw 
logs.  Plaintiffs  declined  to  make  the  purchase,  but 
stated  that,  if  the  logs  could  be  cut  up  into  such  lengths 
as  would  be  useful  and  available  to  the  Gulf  Company, 
they  would  receive  any  suggestions  which  that  com- 
pany would  make  to  that  effect.  On  the  23d  of  Feb- 
ruary, plaintiffs'  attorney  wrote  to  defendants'  counsel 
a  letter  substantially  to  the  same  effect,  stating  addi- 
tionally that,  unless  the  logs  were  removed  by  the  1st 
of  March,  the  railroad  company  would  be  compelled  to 
have  them  cut  up  and  removed.  This  letter  was  fol- 
lowed by  a  reply  from  defendants'  counsel,  in  which, 
after  referring  to  the  declaration  made  that  the  plain- 
tiffs would,  after  the  1st  of  March,  cut  up  and  remove 
the  logs,  he  said,  on  behalf  of  his  clients,  that  they 
earnestly  protested  against  the  cutting  up  of  their  logs 
by  the  railroad  company,  or  any  person  acting  under 
their  orders  or  authority  ;  that,  before  doing  so,  their 
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attention  was  directed  to  the  provisions  of  Act  No.  104 
of  1892  ;  and  that  their  clients  intended  to  prosecute  all 
offenders  under  the  terms  of  that  statute. 

We  find  nothing"  in  the  record  which  justifies  a  charge 
of  neglig"ence  in  the  Gulf  Lumber  Company  in  losing- 
their  logs  on  the  night  of  the  10th  of  April.  We  think 
*'  its  loss  was  occasioned  by  accidental  and  i,„it.we  ueMeot 
uncontrollable  fivents,"  without  their  fault, 
and  that,  under  the  terms  of  article  2754,  Rev.  Civ. 
Code,  they  were  absolved  from  liability  at  that  time  and 
for  that  fact.  Plaintiffs  contend  that  it  was  the  duty  of 
the  defendants  to  have  immediately  followed  up  the 
raft,  and  secured  it.  Had  any  loss  or  damage  resulted 
to  third  parties  at  that  time  by  reason  of  the  rafts  being 
adrift,  when,  by  proper  and  timely  efforts,  they  could 
have  been  recovered,  we  would  have  been  called  on  to 
say  whether,  under  the  circumstances  shown  to  have 
then  existed,  the  company  were  under  legal  obligation 
to  take  the  course  which  plaintiffs  maintain  it  was  their 
imperative  duty  to  have  followed,  or  whether  they  were 
entitled  to  invoke  the  same  rule  which  is  laid  down  in 
reference  to  the  owners  of  vessels  sunk  through 
unavoidable  accident  in  navigable  waters.  We  find  it 
announced  that,  *'  where  a  vessel  is  sunk  through  an 
unavoidable  accident  in  navigable  water,  the  owner  is 
not  obliged  to  remove  the  wreck,  nor  is  he  liable  for 
injuries  it  may  cause  to  others,  nor  indictable  for  main- 
taining a  nuisance,  although  navigation  is  obstructed." 
Am.  &  Eng.  Enc.  Law  (1st  Ed.)  verba  **  Wreck,"  p. 
995 ;  2  Shear.  &  R.  Neg.  No.  738.  There  is  no  one 
before  us  claiming  to  have  received  injury  or  to  have 
been  damaged  at  that  time  by  a  failure  of  the  Gulf  Com- 
pany to  take  immediate  steps  to  ascertain  what  had  be- 
come of  the  detached  raft,  and  there  is  nothing  which 
would  authorize  us  to  say  that,  if  such  steps  had  been 
taken,  the  raft  could  have  been  then  found,  or  found 
under  such  conditions  as  would  have  brought  about  a 
result  different  from  that  which  actually  occurred. 
Plaintiffs  contend,  however,  that,  even  if  defendants 
were  not  originally  liable  for  the  damages  which  would 
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follow  from  the  situation  and  condition  of  the  different 
parts  of  the  raft  at  a  later  date,  they  have  made  them- 
selves so  liable  by  reason  of  the  fact  that,  instead  of 
abandoning-  the  cribs  and  logfs,  they  have  insisted  upon 
their  continued  ownership  of  the  same.  They  invoke 
on  their  behalf  the  principal  doctrine  announced  in  the 
concluding  sentence  of  the  extract  from  the  American 
&  English  Encyclopedia  of  Law  which^we  have  quoted, 
and  which  is  to  the  effect  that  "  if  the  owner,  instead 
of  abandoning  the  wreck,  retains  possession,  he  is  lia- 
ble for  any  injuries  arising  from  his  failure  to  take 
proper  precautions  for  the  public  safety. ' '  See  2  Shear. 
&  R.  Neg.  No.  738. 

Plaintiffs  refer  us  to  sections  1614-1616,  Dom.  Civ. 
Law  (Cush.  Ed.),  where,  under  the  chapter  in  which 
the  author  deals  "of  the  consequences  of  the  engage- 
ments which  are  formed  by  accidents,"  he  says  :  "  The 
proprietor  of  a  ground  on  which  is  thrown  the  rubbish 
of  a  building  that  is  fallen  down,  or  that  which  a  flood 
has  carried  away  from  another's  ground,  is  obliged  to 
suffer  him  who  has  had  the  loss  to  take  away  what  re- 
mains, and  to  allow  him  such  free  access  as  is  necessary 
for  that  end,  but  upon  the  conditions  thatare  explained  in 
the  following  articles."  Section  1614.  "In  the  cases 
of  the  foregoing  article,  he  who  desires  to  have  back 
the  materials  of  his  building  that  is  fallen  down,  or 
that  which  a  flood  hath  carried  away  from  his  land,  and 
thrown  upon  another's  ground,  is  obliged,  on  his  part, 
not  only  to  indemnify  the  proprietor  of  said  ground  as 
to  what  damage  shall  happen  to  be  done  by  his  taking 
away  the  things  which  have  been  thrown  upon  it,  but 
he  is,  moreover,  bound  to  repair  all  damage  which  has 
already  been  done  to  the  ground  by  the  things  since 
they  were  cast  upon  it.  But,  if  he  choose  rather  not  to 
take  away  anything,  he  will  owe  nothing ;  for,  if  he 
abandons  to  the  proprietor  of  that  ground  all  that  is 
cast  upon  it,  he  is  not  bound  to  make  good  a  damage 
that  has  happened  by  the  bare  effect  of  that  accident, 
and  it  is  enough  that  he  loses  what  the  accident  has 
carried  away  from  him."    Section  1615.     "If  he  whose 
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materials  or  other  thing's  have  been  thrown  by  these  acci- 
dents on  the  estate  of  another  person  be  desirous  to  take 
them  awa)%  he  will  be  obliged,  besides  the  making-  of 
reparation  for  the  damage  sustained  by  the  owner  of 
the  ground,  to  take  away  as  well  the  unprofitable  stuff, 
that  can  be  of  no  manner  of  use,  as  that  which  is  use- 
ful, and  which  he  is  desirous  to  take  away,  and  to  clear 
entirely  the  surface  of  the  ground  on  which  the  things 
have  been  thrown."     Section  1616. 

We  will  refer  to  this  particular  matter  later.  For 
the  present,  we  go  back  to  an  examination  of  the  con- 
duct of  these  defendants  in  the  interval  between  their 
first  discovering  traces  of  the  missing  raft,  up  to  the 
date  of  the  storm  of  October  1,  1893.  It  was  unques- 
tionably not  the  intention  of  the  defendants  to  surrender 
their  ownership  of  the  logs  which  had  scattered  which 
they  could  locate  and  identify.  They  made  very  sincere 
and  earnest  efforts  to  recover  and  save  them,  not  on 
account  of  any  danger  to  be  apprehended  to  special  in^ 
dividuals  or  to  the  public  generally  by  reason  of  their 
situation,  but  because  of  the  value  which  they  were 
deemed  by  the  owners  to-have  relatively  to  the  expense 
necessary  to  redeem  them.  We  take  it  for  granted 
that,  had  they  been  of  the  opinion  that  this  value  would 
not  have  justified  any  attempt  at  all  at  their  recovery,, 
none  would  have  been  made,  but  they  would  have  been 
abandoned ;  also,  that  they  never  intended  that  an 
attempt  would  be  made  to  retake  logs  found  which 
were,  on  examination,  ascertained  to  be  in  such  a  special 
condition  as  not  to  warrant  the  expenditure  of  money 
needed  to  accomplish  it.  We  think  it  can  be  fairly 
assiimed  that,  while  not  abandoning  for  the  time  being 
any  of  their  property,  the  owners  proposed  to  ultimately 
abandon  such  portions  of  it  as  could  be  secured  only  by 
an  unreasonable  outlay  of  money.  While  we  think  it 
might  have  been  possible,  at  very  great  expense,  and  by 
taking  advantage  of  special  stages  of  water  and  wind, 
to  have  removed  all  the  logs  by  boat,  we  do  not  think 
the  situation  was  such  that  the  owners,  simply  as  own- 
ers, could  have  been  reasonably  expected  to  take  any 
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more  active  steps  than  they  did  towards  regaining*  the 
logs.  They  might,  perhaps,  have  been  brought  in  to 
the  shore,  and  there  cut  into  pieces,  as  was  suggested 
at  one  time  ;  but  defendants  were  engaged  in  the  busi- 
ness of  operating  a  sawmill,  and  not  of  selling  wood, 
and  the  logs  would  have  had  but  little  value  to  them 
when  cut  up.  In  dealing  with  the  acts  of  the  defend- 
ants in  this  matter,  we  have  therefore  to  ascertain 
whether,  independently  of  any  question  of  value  and 
expenditure,  they  were  under  a  legal  obligation,  for  the 
safety  of  either  special  individuals  or  of  the  public 
generally,  to  do  more  than  they  did  in  the  premises. 
Defendants  were  not  at  fault  for  the  escape  of  the  raft. 
They  had  no  agency  whatever  in  respect  to  the  particu- 
lar places  where  the  cribs  and  logs  were  lodged  by  the 
winds  and  waves,  nor  in  determining  the  particular 
conditions  in  which  they  were  there  lodged.  If  for  the 
conditions  existing  at  the  time  of  the  October  storm 
they  were  liable  at  all,  it  was  not  for  acts  of  commis- 
sion, but  of  omission.  The  conditions  per  se  were  not 
such  as  to  lead  any  one  to  look  forward  to  probable 
danger  or  damage  in  the  near  future.  Even  the  possi- 
bility of  danger  was  remote.  The  conduct  of  the  plain- 
tiffs prior  to  the  storm  indicates  no  apprehension  by 
them  of  damage  likely  to  arise  from  logs  on  their  imme- 
diate front.  Had  they  entertained  such  apprehension, 
they  would  have  called  upon  the  defendants  earlier  than 
they  did,  or  themselves  taken  the  initiative,  and  re- 
moved them,  taking  the  risk  of  recovering  the  expenses 
therefor  from  the  defendants.  They  certainly  would 
not  have  allowed  the  comparatively  small  expenditure 
which  they  would  have  had  to  make  to  stand  in  the  way 
of  a  threatened  serious  danger.  The  correspondence 
which  followed  the  storm  might  be  pertinent  on  a  claim 
for  future  damage,  but  it  has  little  effect  in  disposing 
of  matters  in  the  past. 

In  considering  the  question  of  the  liability  of  the  de- 
fendants to  the  plaintiffs  for  not  actually  and  actively 
removing  the  logs  from  the  lake  front  prior  to  the 
storm,  the  plaintiffs  must  bear  in  mind  that  they  took 
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upon  themselves  certain  risks  in  placing-  their  roadbed 
and  revetment  where  they  did.  Their  position,  where 
placed,  was,  of  course,  legal ;  but,  none  the  less,  they 
were  exposed,  from  necessity,  to  the  possibility  of  just 
such  a  condition  of  aflFairs  as  happened.  The  lake  has 
constantly  upon  it  driftwood  and  logs,  reaching-  it  from 
streams  which  run  into  Lake  Maurepas  through  Pass 
Manchac.  The  precise  point  at  which  these  logs  and 
this  driftwood  may  be  when  a  storm  arises  is  a  matter 
of  pure  accident,  as  is  the  precise  point  where  they  may 
be  during  the  storm,  and  at  its  close.  The  particular 
logs  which  may  batter  down  plaintiflFs'  revetment 
during  a  storm  need  by  no  manner  of  means  be  those 
which  are  on  its  front  at  its  commencement.  Those 
may  be  carried  out  either  to  do  a  work  of  de- 
struction elsewhere,  or  none  at  all.  The  result 
would  be  a  matter  of  chance,  dependent  upon  the 
violence  of  the  wind  and  its  particular  direction.  The 
presence  of  logs  on  the  front  may,  under  extraordinary 
combination  of  circumstances,  add  to  the  danger  of  the 
situation  ;  but  we  think  we  can  say  from  the  evidence 
in  the  record  that  this  danger  would  be  only  exceptional. 
Plaintiffs'  revetment  has  been  in  front  of  their  embank- 
ment since  1886,  without  serious,  if  any,  injury  to  it. 
Nothing  but  a  storm  of  the  extraordinary  character  of 
that  of  the  1st  of  October,  with  its  special  accompanying 
conditions,  would  bring  about  such  a  result  as  the 
plaintiffs  complain  of.  The  district  judge,  in  his 
judgment,  referring  to  it,  said :  "The  storm  of 
October  was  not  an  ordinary  storm,  such  as  an  ordina- 
rily prudent  man  would  expect  and  be  bound  to  provide 
against.  Upon  the  contrary,  it  was  a  most  extraordi- 
nary storm,  the  equal  of  which  in  fury  and  destructive- 
ness  has  never  but  once  been  known  or  heard  of  in  this 
country, — ^an  event  of  such  infrequent  and  remarkable 
character  that  even  prudent  men  cannot  be  held  as 
negligent  for  failing  to  make  effective  provision  against 
it.  If,  instead  of  leaving  logs  grounded  in  front  of  the 
revetment,  there  had  been  heavy  flat  boats  or  other 
vessels  moored  there,  and  secured  as  ordinarily  prudent 
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men  would  secure  such  craft,  the  result,  in  all  proba- 
bility, would  have  been  the  same.  Ordinary  fastenings 
w^ould  have  been  of  no  avail  as  against  the  phenomenal 
gale  of  October  1st,  and  the  boats  would  have  been 
converted  into  implements  of  destruction,  just  as  the 
logs  were."  "Negligence  consists  in  a  failure  to 
provide  against  the  ordinary  ocurrences  of  life,  and  the 
fact  that  the  provision  made  is  insufficient  as  against 
an  event  such  as  may  happen  once  in  a  lifetime,  or 
perhaps  twice  in  a  century,  does  not,  in  my  opinion, 
make  out  a  case  of  negligence  upon  which  an  action  in 
damages  will  lie." 

We  do  not  think  that,  as  a  matter  of  law,  defendants 
were  guilty  of  negligence  per  se  in  not  removing  the 
Pr  xi   t  c         ^^^^  from  the  lake  shore  prior  to  the  1st  of 

October.  To  hold  them  negligent,  if  at  all, 
the  attendant  facts  and  circumstances  of  the  case  would 
have  to  be  shown,  so  as,  from  all  the  facts,  it  could  be 
seen  that  defendants  were  in  fault.  Plaintiffs  do  not 
claim  that  if  defendants  had  absolutely  abandoned  the 
logs,  not  being  in  fault  in  losing  them  at  the  beginning, 
they  could  have  any  recourse  against  them  for  damages. 
They  charge  that  the  storm  of  October  found  a  certain 
condition  upon  its  immediate  front,  for  which  condition 
defendants  were  responsible,  by  reason  of  their  claim 
of  the  ownership  of  the  logs,  and  of  their  being  held  as 
such  owners  to  a  legal  obligation  to  safeguard  it  and 
the  public  against  all  dangers  to  result  from  their 
situation.  The  raft  did  not  remain  in  its  entirety. 
The  logs  of  which  it  was  composed  were  scattered  for 
miles  along  the  shore.  The  defendants  can  scarcely 
be  said  to  have  retained  possession  of  them,  or  to  have 
held  possession  of  any  logs  other  than  the  particular 
ones  which  they  might  be  attempting  to  remove,  and 
then  only  so  long  as  they  were  working  to  that  end 
upon  them.  It  was  impossible  that  they  should  retain 
any  greater  possession  or  longer  possession  of  the  same 
than  this.  It  was  impossible  for  them  to  guard  them 
in  the  lake.  We  do  not  think  that  by  directing  their 
attention  to  such  logs  as  admitted  of  being  removed. 
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and  removing-  them,  defendants  bound  themselves  for 
the  removal  of  such  as  could  be  removed  only  by  extra- 
ordinary methods,  and  at  unreasonable  expense,  either 
absolutely  or  within  any  special  time.  We  think  they 
were  authorized  to  abandon,  as  we  have  no  doubt  they 
always  intended  to  abandon,  such  as  could  be  removed 
only  under  such  circumstances.  Defendants  never 
claimed  the  log's  which  were  thrown  inside  of  plaintiffs' 
revetment  upon  their  <^mbankment,  or  upon  any  of 
their  land.  Those  which  were  cast  upon  their  land 
are  there  yet,  unclaimed  ;  so  that  the  passag-e  from 
Domat  finds  no  application  in  the  facts  of  the  case. 
We  think  that  defendants'  efforts  in  the  direction  of 
removing-  the  logs  (if  it  was  their  duty  to  do  so)  were 
as  g-reat  as  could  be  expected,  and  made  as  promptly  as 
could  be  expected.  2  Shear.  &  R.  Neg.  No.  738. 
They  are  chargeable  with  no  act  of  omission  or  of 
negligence  for  which  they  can  be  made  legally  answer- 
able in  damages  to  the  plaintiffs.  In  Hanson  v.  Rail- 
way Co.,  38  La.  Ann.  117,  this  court  declared  that 
**negligence,"  in  its  common  acceptation,  was  held  to 
be  "the  doing  of  something  that  a  reasonable  and  pru- 
dent person  would  ordinarily  not  have  done  under  the 
circumstances  of  the  situation,  or  the  omission  to  do 
something  which  a  person  of  like  character  would  have 
done  under  the  circumstances  •  of  the  case."  The 
supreme  court  of  the  United  States,  in  Railroad  Co.  v. 
Jones,  95  U.  S.  441,  gave  to  the  term  substantially  the 
same  definition,  adding  ''that  the  duty  was  dictated 
and  measured  by  the  exigencies  of  the  situation."  In 
order  to  render  a  person  chargeable  in  damages  for  an 
act  of  omission  or  commission  on  his  part,  the  act 
complained  of  must  have  been  the  proximate  cause  of 
the  damage.  In  Huber  x\  Railway  Co.,  66  N.  W.  708, 
the  supreme  court  of  Wisconsin,  affirming  what  had 
been  previously  declared  by  it  in  Block  v. 
Railway  Co.,  61  N.  W.  1101,  said  :     "The  '^  ''""' 

negligence  is  not  the  proximate  cause  of  the  accident, 
unless,  *  *  *  under  all  the  circumstances,  the  ac- 
cident might  have  been  reasonably  foreseen  by  a  man 
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of  ordinary  intelligence  and  prudence.  It  is  not 
enougfh  to  prove  that  the  accident  is  the  natural  conse- 
quence of  the  neglig*ence.  It  must  also  have  been  the 
probable  consequence.  Atkinson  v.  Transportation 
Co.  (Wis.)  18  N.  W.  764 :  Barton  v.  Society  (Wis.)  52 
N.  W.  1129;  McGowan  v.  Railway  Co.  (Wis.)  64  N. 
W.  891.  A  mere  failure  to  ward  ag-ainst  a  result 
which  could  not  have  been  reasonably  anticipated  is 
not  actionable  negligfence.'*  A  condition  is  ordinarily 
a  remote  cause,  and  it  was  so  in  this  instance.  See, 
also,  Davis  v.  Railway  Co.  (Wis)  67  N.  W.  19.  We 
are  of  the  opinion  that  the  judgment  is  correct,  and  it 
is  herebj'  affirmed. 


Stricker  el  al. 

V. 

Pennsylvania  R.  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey,  June  28,  1S97.) 

Malicious  Prosecution* — Probable  Cause — False  Imprisonment- 
Refusal  to  Pay  Fare. — The  plaintiffs  purchased  tickets  for  passage 
on  defendant's  railway  from  New  Brunswick  to  Perth  Amboy,  via 
Rahway,  the  connecting  point  for  Perth  Amboy  by  a  branch  road. 
It  was  Sunday  evening-,  and  the  tickets  were  bought  after  the  agent 
had  informed  plaintiffs  that  the  last  train  left  for  Perth  Amboy  at 
9:36»  that  being  the  last  train  for  the  day,  going  in  that  direction. 
Upon  their  entering  the  train,  the  conductor  punched  their  tickets, 
and  informed  plaintiffs  that  the  train  did  not  stoi>  at  Rahway,  but 
did  stop  at  Metuchen,  an  intermediate  station  ;  that  bethought  they 
could  make  their  train  at  £lizabeth,which  was  the  next  station  beyond 
Rahway,  and  the  extra  fare  would  be  16  cents.  This  they  refused 
to  pay,  and  the  conductor  thereupon  informed  them  that  he  would 
put  them  off  if  they  did  not  pay.  This  was  before  reaching  Metu- 
chen. They  did  not  alight  at  the  latter  station,  but  pursued  their 
journey  to  Elizabeth,  without  the  payment  of  the  additional  fare, 
although  the  same  was  repeatedly  demanded,  with  threats  to  remove 
them  from  the  train,  or  arrest  them  in  case  of  noncompliance.  The 
plaintiffs  knew  that  Rahway  was  the  connecting  point  for  their 
destination,  and  had  traveled  that  route  several  times  before.  When 
the  train  arrived  at  Elizabeth,  the  conductor  again  demanded  the 
extra  fare,  and,  payment  being  again  refused,  he  ordered  the  arrest 

♦See  note  at  end  of  case. 
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of  plaintiffs  by  police  officers,  under  sections  18  and  19  of  **An  act 
respecting-  railroads  and  canals'*  (2  Gen.  St.  p.  2671).  The  plaintiffs 
were  locked  up  for  the  night,  and  at  the  hearing  the  next  morning, 
before  a  magistrate,  were  discharged,  and  thereupon  they  sued  the 
defendant  company  for  damages,  for  malicious  prosecution.  Upon 
the  trial,  at  the  close  of  the  plaintiffs'  case,  a  nonsuit  was  granted 
by  the  trial  judge.  To  this  ruling  exception  was  taken,  and  the 
same  was  brought  up  for  review  by  writ  of  error.  Held:  (1)  That 
as  the  declaration  was  in  form  one  for  malicious  prosecution,  and 
did  not  contain  a  count  for  false  imprisonment,  the  proofs  must 
show  that  the  arrest  was  made  maliciously  and  without  probable 
cause ;  and,  the  evidence  failing  to  disclose  the  latter  element  of 
proof,  the  nonsuit  was  right.  (2)  That  regarding  the  action  as  one 
for  false  imprisonment,  as  it  was  treated  by  the  trial  judge  and  by 
counsel  on  the  argument,  still  the  nonsuit  must  be  sustained,  be- 
cause it  was  the  duty  of  the  plaintiffs,  under  the  law,  to  have  either 
left  the  train  at  Metucben,  and  then  looked  to  the  company  for 
damages  for  the  alleged  misdirection,  or  to  have  paid  the  additional 
fare  from  Rahway  to  Elizabeth  ;  and,  having  failed  to  do  either, 
they  became  liable  to  arrest  by  the  conductor,  under  said  statute, 
for  the  offense  of  knowingly  and  willfully  proceeding  in  a  carriage 
of  a  railroad  company  beyond  the  distance  to  which  the  fare  had 
been  paid,  without  previously  paying  the  additional  fare  for  the 
additional  distance,  and  with  intent  to  avoid  the  payment  thereof. 

Magik,  C.  J.,  and  Coi,i,ins,  Dixon,  Garrison,  and  Bogert,  JJ., 
dissenting. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court.     Affirmed. 

James  Parker^  for  plaintiffs  in  error. 
Alayi  H.  Slrong;  for  defendant  in  error. 

Hendrickson,  J.  This  writ  brings  up  for  review 
a  judgment  of  nonsuit  which  was  granted  at  the  trial 
of  a  supreme  court  issue  at  the  Union  circuit.  This 
and  the  case  of  Richard  A.  Peltier  against  the  same 
defendant,  arising  out  of  the  same  transaction,  were 
tried  together  by  agreement  of  counsel,  and  were  so 
argued  in  this  court.  The  plaintiffs  brought  suits 
against  the  defendant  for  damages  for  malicious  prose- 
cution, charging  that  by  its  conductor  and  agent  on  one 
of  its  cars,  without  any  reasonable  or  probable  cause  of 
complaint  against  the  plaintiffs,  it  falsely  and  malicious- 
ly charged  said  plaintiffs  with  attempting  to  defraud 
said  defendant,  by  travelling  in  a  carriage  of  said  de- 
fendant from  Rahway  to  Elizabeth  without  paying  fare, 
and  with  intent  to  avoid  payment  of  said  fare,  in  viola- 
tion of  the  law  of  this  state,  and  required  certain  police 
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officers  to  arrest  the  plaintiffs  upon  such  chargfes,  with- 
out process,  and  that  said  police  officers  did,  in  com- 
pliance with  such  requirement,  imprison  the  plaintiffs 
in  the  city  of  Elizabeth,  and  keep  and  detain  them  there 
in  prison,  without  any  reasonable  and  probable  cause 
whatsoever,  for  a  long  space  of  time,  etc.  The  de- 
claration further  alleged  that,  in  truth  and  in  fact,  the 
said  defendant,  at  the  time  of  making  such  arrests,  had 
not  any  reasonable  or  probable  cause  of  complaint 
against  the  plaintiffs,  and  that  defendant  then  and  there 
well  knew  that  the  plaintiffs  had  not  been  guilty  of 
travelling  from  Rah  way  to  Elizabeth  without  paying 
their  fare,  or  with  intent  to  avoid  paying  their  fare,  and 
had  not  violated  any  provision  of  the  statute  of  this  state 
in  such  case  made  and  provided  ;  and  that  thereby 
plaintiffs  say  that,  by  reason  of  said  arrest  and  impri- 
sonment, maliciously  and  without  probable  cause,  so  by 
said  defendant  procured  and  accomplished,  the  said 
plaintiffs  were  then  and  there,  not  only  hurt,  etc.,  but 
also  greatly  exposed  and  injured  in  their  credit  and  cir- 
cumstances ;  and  after  setting  forth  the  hearing  of  the 
charge  before  the  magistrate  the  next  morning,  and 
their  acquittal  and  discharge,  they  claim  damages 
against  the  defendant.  The  defendant  filed  the  plea  of 
the  general  issue. 

Upon  the  trial,  the  following  facts,  briefly  stated, 
were  proved  by  the  plaintiffs  and  their  witnesses : 
The  plaintiffs,  on  Sunday,  February  3,  1895,  went 
from  Perth  Amboy,  their  place  of  residence,  with  a 
sleighing  party,  to  New  Brunswick,  and  in  the  even- 
ing started  to  return  home  by  rail.  With  that  purpose 
in  view,  they  went  to  the  depot  at  about  9  o'clock  in 
the  evening,  and  were  informed  by  the  ticket  agent 
that  the  next  train  for  Perth  Amboy  left  at  9:36,  and 
bought  tickets  for  that  place,  which  had  printed  on 
them  the  words  *'  Via  Rah  way."  In  point  of  fact,  the 
9:36  was  the  last  train  on  Sunday  evenings,  and  was 
scheduled  not  to  stop  at  Rah  way,  but  did  stop  at  Metu- 
chen,  an  intermediate  station.  The  plaintiffs  entered  a 
car  of  the  9:36  train,  and,  upon  its  leaving  New  Bruns- 
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wick,  the  conductor  approached  them,  and,  upon 
receiving"  their  tickets,  punched  and  marked  them,  and 
returned  them  to  the  plaintiffs.  The  conductor  there- 
upon informed  plaintiffs  that  the  train  did  not  stop  at 
Rahway,  but  did  stop  at  Metuchen,  and  that  the  next 
stop  after  that  was  Elizabeth,  a  station  beyond  Rah- 
way, and  that,  if  plaintiffs  wanted  to  go  to  Perth  Am- 
boy,  they  could  get  their  train  at  Elizabeth,  and  the 
difference  in  the  fare  would  be  16  cents,  adding-  10 
cents  thereto  for  the  excess  ticket,  which  was  redeem- 
able for  the  latter  amount.  One  of  the  plaintiffs 
answered,  **  I  refuse  to  pay  it,"  and  the  conductor  said, 
"lam  going- to  put  you  off  somewhere."  This  was 
before  reaching-  Metuchen.  The  plaintiffs  did  not  leave 
the  train  there,  but  proceeded  with  it,  the  conductor 
returning  three  or  four  times  before  reaching  Eliza- 
beth, and  vainly  demanding  of  the  plaintiffs  the  addi- 
tional fare,  under  threats  of  putting  them  off  the  train 
or  arresting  them  at  Elizabeth  if  they  did.  not  pay. 
The  regular  route  from  New  Brunswick  to  Perth  Am- 
boy  was  by  changing  cars  at  Rahway,  and  proceeding 
thence  by  a  train  from  New  York,  which  came  from 
the  opposite  direction  ;  and  this  the  plaintiffs  knew. 
Upon  the  arrival  of  the  train  at  Elizabeth,  the  conductor 
again  demanded  of  the  plaintiffs  the  extra  fare,  under 
threat  of  arrest,  which  they  refused  to  pay,  and  there- 
upon the  arrest  was  made  by  the  police  oflGcers,  by 
order  of  the  conductor,  about  10  o'clock  in  the  evening  ; 
and  the  next  morning,  about  9  o'clock,  after  complaint 
and  hearing  before  the  magistrate,  the  plaintiffs  were 
discharged,  as  stated  in  the  declaration. 

The  authority  of  law  under  which  the  conductor 
assumed  to  act  will  be  found  in  2  Gen.  St.  N.  J.,  p. 
2671,  §§  18,  19,  which  provide  as  follows  : 

*'Sec.  18.  That  if  any  person  travel  or  attempt  to 
travel  in  any  carriage  of  any  railroad  compan3%  or  of 
any  other  railroad  company  or  party  using  any  railway, 
without  having  previously  paid  his  fare,  and  with  in- 
tent to  avoid  payment  thereof,  or  if  any  person,  having 
paid  his  fare  for  a  certain  distance,  knowingly  and  will- 
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fully  proceed  in  any  such  carriagfc  beyond  such  dis- 
tance, without  previously  pa)4ng"  the  additional  fare  for 
the  additional  distance,  and  with  intent  to  avoid  pay- 
ment thereof,  or  if  any  person  knowingly  and  willfully 
refuse  or  neglect,  on  arriving  at  the  point  to  which  he 
has  paid  his  fare,  to  quit  such  carriage,  every  such  per- 
son shall  for  every  such  offence  forfeit  to  the  company 
running  the  train  whereof  such  carriage  shall  be  part, 
a  sum  not  exceeding  five  dollars,  which  fine  shall  be 
imposed  with  costs  by  any  justice  of  the  peace  before 
whom  such  person  shall  be  brought  on  complaint  made 
on  oath  or  affirmation,  and  after  summary  hearing  of 
the  acts  and  circumstances,  or  on  admission  of  the  party. 

*'Sec.  19.  That  if  any  person  be  discovered  in  com- 
mitting or  attempting  to  commit  any  such  offence  as  in 
the  preceding  enactment  mentioned,  all  officers  and 
servants,  railway  police,  and  other  persons  on  behalf 
of  the  company,  or  such  other  company  or  party  as 
aforesaid,  and  all  constables  and  peace  officers,  may 
lawfully  apprehend  and  detain  such  person  until  he  can 
conveniently  be  taken  before  some  justice  of  the  peace 
or  until  he  be  otherwise  discharged  by  due  course  of 
law." 

At  the  close  of  the  plaintiff's  evidence  the  counsel  of 
the  defendant  moved  for  a  nonsuit,  on  the  ground  that 
the  plaintiffs  must  prove  that  they  were  arrested  and 
prosecuted  without  any  probable  cause,  and  maliciously. 

The  learned  judge  who  presided  did  not  treat  the 
action  as  a  suit  for  malicious  prosecution,  but  as  one 
for  false  imprisonment,  and  proceeded  to  dispose  of  the 
motion  from  that  aspect  of  the  case,  and  held  that, 
under  the  facts  proven  and  the  statute  above  recited, 
the  conductor  was  justified  in  arresting  the  plaintiffs, 
and  granted  a  nonsuit.  It  seems  to  me,  however,  that 
the  plaintiffs,  having  not  only  set  out  in  the 
declaration  an  unlawful  arrest  and  imprisonment, 
but  having  added  thereto  the  averment  that  the  arrest 
was  made  maliciously  and  without  probable  cause,  their 
action  became  in  fact  one  for  malicious  prosecution  ;  and, 
there  being  no  separate  count  for  false  imprisonment, 
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they  were  required,  in  order  to  sustain  the  action,  to 
prove  the  truth  of  these  allegations.  This  principle  is 
laid  down  by  this  court  in  Case  v.  Railroad  Co.,  37 
Atl.  65.  The  syllabus  reads  :  "If  the  plaintiff  fails  to 
prove  the  cause  of  action  allegfed  in  his  declaration,  but 
proves  a  different  cause  of  alction,  a  nonsuit  is  not  erro- 
neous, in theabsence  of  a  motion  to  chang-e  the  narr."  It 
clearly  appears,  I  think,  that  the  plaintiffs  failed  to  show 
that  the  conductor  of  defendant's  train,  in  making-  the  ar- 
rest complained  of,  acted  without  any  reasonable  or  pro- 
bable cause,  as  alleged  in  the  declaration.  The  facta 
alleg-ed  are  such  as  would  certainly  warrant  a  reason- 
able man  in  the  belief  that  the  plaintiffs  were  guilty  of 
the  offense  charg-ed  in  the  statute  ;  and  such  a  belief  in 
the  actor,  thus  eng-endered,  is  what  I  understand  to  be 
probable  cause  for  the  action  complained  of.  When 
the  facts  are  undisputed,  the  question  of  probable  cause 
is  one  for  the  court.  2  Greenl.  Ev.  454  ;  Bell  v.  Rail- 
road Co.,  58  N.  J.  Law  227,  33  Atl.  211 ;  2  Thomp. 
Trials,  1613.  And  my  conclusion  is  that,  the  plaintiffs* 
proof  having"  failed  in  this  particular,  the  nonsuit  was 
justified  for  that  reason,  and  must  therefore  stand. 

But  viewing  the  case  as  a  prosecution  for  false  im- 
prisonment, as  it  was  treated  by  the  trial  court  and  by 
the  counsel  on  both  sides  in  the  arg-ument  here,  I  fail 
to  see  that  the  trial  judge  erred  in  this  ruling*.  The 
act  before  referred  to  requires  proof  that  the  passeng*er, 
having-  paid  his  fare  for  a  certain  distance,  did  know- 
ingly and  willfully  proceed  in  such  carriag-e  beyond 
such  distance,  without  previously  paying-  the  additional 
fare,  for  the  additional  distance,  and  with  intent  to 
avoid  payment  thereof.  The  legality  of  this  ruling-  is 
challeng-ed  on  the  ground,  as  alleged,  that  the  statute 
under  which  the  plaintiffs  were  arrested  is  a  penal  one, 
and,  as  such,  must  be  strictly  construed,  and  that  the 
case  is  not  within  the  letter  of  the  statute,  for  the 
reason  that  the  intent  to  avoid  the  payment  of  the  fare 
is  either  not  shown,  or  became  a  question  for  the  jury. 
It  must  be  admitted  that  this  is  a  penal  statute,  and 
that  in  general  such  statutes  must  be  considered  strictly; 
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but  it  is  equally  well  settled  that  this  rule  is  not  vio- 
lated b}'^  adopting"  the  sense  of  the  words  which  best 
.  harmonizes  with  the  object  and  intent  of  the  legfislature, 
and  that  the  whole  context  of  the  statute  must  be  con- 
strued tog-ether.  2  Elliott,  R.  R.  p.  710.  This  was 
the  ruling-  of  Chief  Justice  Marshall  in  U.  S.  v. 
Wiltberg-er,  5  Wheat.  76,  and  of  Judge  Swain  in  U. 
S.  r.  Hartwell,  6  Wall.  385,  the  former  saying- :  "The 
intention  of  the  leg-islature  is  to  be  collected  from  the 
words  they  employ  :  Where  there  is  no  ambig-uity  in 
the  words,  there  is  no  room  for  construction." 

The  question,  then,  is,  do  the  circumstances  of  the 
present  case  render  'the  plaintiffs  amenable  to  this 
statute,  when  construed  according  to  the  rules  thus 
laid  down  ?  In  the  application  of  the  facts,  it  may  be 
well  to  first  state  the  rules  of  law  by  which  passengers 
must  be  governed  in  traveling  upon  railroads,  where 
they  have  taken  a  wrong  train,  as  in  this  case,  through 
alleged  misdirection  of  a  ticket  agent  of  the  company. 
The  Messrs.  Elliott,  in  their  valuable  treatise  on  Rail- 
roads, have  formulated  from  the  decisions  the  correct 
rule  of  law  in  that  particular  in  this  wise:  '*The  con- 
ductor cannot  decide  from  the  statement  of  the  passenger 
what  his  verbal  contract  with  the  ticket  agent  was,  in 
the  absence  of  the  counter  evidence  of  the  agent.     *     * 

*  The  law  settled  by  the  great  weight  of  authority     * 

*  *  is  that  the  face  of  the  ticket  is  conclusive  evidence 
to  the  conductor  of  the  terms  of  the  contract  of  carriage 
between  the  passenger  and  the  company.  The  reason 
for  this  is  found  in  the  impossibility  of  operating  rail- 
ways on  an}"  other  principle,  with  a  due  regard  to  the 
convenience  and  safety  of  the  rest  of  the  traveling 
public,  or  the  proper  security  of  the  company  in  col- 
lecting fares.  The  conductor  cannot  decide  from  the 
statement  of  the  passenger  what  his  verbal  contract 
with  the  ticket  agent  was,  in  the  absence  of  the  counter 
evidence  of  the  agent.  The  passenger  must  submit  to 
the  inconvenience  of  either  paying  his  fare  or  ejection, 
and  rely  upon  his  remedy  in  damages  against  the  com- 
pany for  the  negligent  mistake  of  the  ticket  agent.     4 
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Elliott,  R.  R.  §  1594.  Now,  the  only  explanation  or 
excuse  g'iven  by  the  plaintiffs  for  refusing*  to  pay  their 
fare  from  Rah  way  to  Elizabeth,  between  which  points 
they  traveled  admittedly  without  any  ticket,  is  because 
they  say  that,  before  entering-  the  car,  they  asked  the 
ticket  ag-ent  at  New  Brunswick  at  what  time  the  next 
train  left  for  Perth  Amboy,  and  the  agent  replied  9:36, 
and  that,  upon  receiving  this  information,  they  bought 
their  tickets.  The  occasion  spoken  of  being  Sunday, 
when  the  laws  of  the  state  permit  fewer  trains  to  be 
run  than  on  week  days,  it  became  more  particularly  the 
duty  of  the  plaintiffs  to  consult  the  schedules  of  the 
company  both  as  to  the  times  and  stopping-  places  of 
the  trains.  That  the  plaintiffs  had  been  careless  as  to 
this  seems  to  appear  from  some  statements  of  Mr. 
Strieker  on  cross-examination.  He  admitted  he  had 
fallen  asleep  in  the  waiting-  room,  and  that  the  baggage 
master  awakened  him,  and  asked  him  where  he  (plaint- 
iff) wanted  to  g-o,  and  he  (plaintiff)  replied  "Metuchen," 
and  that  he  had  intended  leaving  on  the  previous  train  ; 
that  the  baggage  master  then  told  him  the  train  had 
g-one,  and,  when  asked  by  plaintiff  the  time  the  next 
train  left  told  him  at  9:36.  This  rendition  of  the  matter 
might  throw  some  doubt  upon  the  allegation  of  the 
plaintiffs  that  their  taking-  the  last  train  that  night  was 
entirely  due  to  a  misdirection  of  the  ticket  agent ;  but 
we  must  assume,  for  the  purposes  of  this  case,  that 
their  statements  in  this  particular  are  correct. 

It  seems  to  be  clear,  from  what  had  been  stated, 
that  the  conductor  was  acting  within  the  line  of  his 
duty  when,  after  punching  and  marking-  plaintiffs' 
tickets,  he  gave  to  plaintiffs  the  information  hereinbe- 
fore related.  That  they  had  no  legal  right  whatever 
to  defy  the  rules  and  regulations  of  the  company  with 
regard  to  their  mode  of  ti-avel,  and  the  payment  of  their 
fare  upon  that  train,  because  of  what  may  have  hap- 
pened between  them  and  the  ticket  agent  at  New 
Brunswick,  is  equally  well  established.  And  yet, 
after  receiving  the  information  they  did  from  the 
conductor  before  reaching  Metuchen,  they  remained  in 
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the  train,  and  the  inference  from  this  act,  as  well  as 
from  their  other  acts  and  conversations  both  before  and 
after  leaving*  Metuchen,  seems  conclusive  that  they 
had,  before  leaving-  the  latter  station,  determined  they 
would  proceed  in  that  train  beyond  the  distance  called 
for  by  their  tickets  without  previously  payingf  the 
additional  fare  for  the  additional  distance,  and  with 
intent  to  avoid  such  payment.  This  apparent  determi- 
nation of  the  plaintiffs,  as  the  sequel  showed,  they 
carried  out  to  the  letter.  That  they  did  so  knowingly 
and  willfully,  in  the  sense  implied  by  the  statute,  is  a 
conclusion  fully  warranted  from  the  circumstances. 
It  is  true  that  it  was  developed  in  the  cross-examination 
of  Mr.  Strieker  that  the  latter,  in  one  of  the  altercations 
the  plaintiffs  had  Vvith  the  conductor  when  demanding 
their  fare,  said  to  the  conductor  that  he  (Strieker) 
wanted  transportation  from  New  Brunswick  to  Perth 
Amboy  ;  that  he  did  not  care  if  he  (the  conductor) 
carried  plaintiffs  to  Brooklyn,  via  the  Annex,  and 
brought  them  back  again  ;  that  was  his  (the  conduc- 
tor's) business,  but  he  (Strieker)  would  not  pay  the 
extra  fare.  But  the  insistment,  if  so  made,  had  no 
basis  of  support  either  in  law  or  reason,  and  cannot  be 
viewed  as  other  than  a  mere  pretext  for  resisting  a 
well-known  regulation  of  the  company  as  to  the  pay- 
ment of  fare  by  passeng-ers.  My  conclusion  is  that  the  con- 
ductor was  justified  in  making  the  arrest  of  the  plaintiffs 
at  Elizabeth,  and  that  the  action  for  false  imprisonment 
could  not  be  sustained.  The  construction  here  g^iven 
to  the  act  in  question  finds  support  in  the  opinion  of 
the  supreme  court,  delivered  by  Mr.  Justice  Van 
SYCKKiy,  in  Harris  v.  Railroad  Co.,  58  N.  J.  Law, 
282,  33  Atl.  799.  I  will  vote  to  affirm  the  judgment 
below. 

Magie,  C.  J.,  and  Collins,  Dixon,  Garrison, 
and  BoGERT,  JJ.,  dissent. 

NOTE. 

For  an  exhaustive  treatment  of  the  question  of  the  liability  of 
«x>rporations  for  malicious  prosecution,  see  note  to  Atchison,  etc., 
R.  Co.  V.  Brown,  6  Am.  &  Eng.  Corp.  Cas.,  N.  S.,  473. 
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1.  CARRIERS. 

Carriers  of  Baggage — Liability — 
Estoppel. — Where  a  railroad  com- 
pany receives  for  transportation 
property  which  it  is  not  bound  by 
its  contract  with  the  passeng-er  to 
transport  as  personal  bagg-age, 
and  has  notice  of  the  character  of 
such  bagg-age,  it  is  responsible 
therefor  as  a  common  carrier,  and 
is  estopped  from  denying  that 
such  property  was  bagg'age. 
Kansas  City,  etc.,  R.  Co.  v,  Mc- 
Gahey,  38  S.  W.  Rep.  659. 

Same  —  Notice  of  Nature  of 
Baggage. — A  person  purchased  of 
a  railway  company  three  tickets 
which  entitled  him  to  the  trans- 
portation of  himself  and  family 
and  450  pounds  of  bagg'age.  He 
delivered  to  the  company  his 
baggage,  consisting-  of  two  trunks 
and  three  boxes,  which  weighed 
over  500  pounds,  for  the  excess  of 
which  he  paid  the  usual  rate. 
Heldy  that  it  was  properly  inferred 
that  the  company  was  put  upon 
notice  that  the  trunks  and  boxes 
contained  more  than  ordinary 
bag-gage,  and  that  it  accepted, 
treated  and  transported  the  con- 
tents as  baggae-e. 

Same  —  Liability  —  Removal      of 


Baggage  —  Reasonable  Time.  —  A 
passenger  arrived  after  eleven 
o^clock  at  night  at  a  station  where 
there  were  no  conveyances  run- 
ning, the  nearest  being  a  mile 
distant,  and  left  his  baggage, 
which  he  saw  on  the  platform,  in 
the  possession  of  the  railway 
company,  and  it  was  destroyed  by 
fire  in  the  warehouse  of  the  com-  . 
pany  on  the  same  night  at  one 
o'clock.  Heldy  that  such  passen- 
ger had  a  reasonable  time  in 
whic^  to  receive  and  remove  the 
baggage,  and  the  fact  that  there 
were  no*  vehicles  running  by 
which  he  could  remove  it,  did  not 
extend  the  time  in  which  he  should 
call  for  it  to  the  following  morn- 
ing.    Id, 

Same — Liability  as  Warehouse- 
man— Negligence. — In  such  action, 
the  company  not  being  liable  as  a 
common  carrier  for  the  loss  of 
the  baggage,  before  the  plaintiff 
could  recover  therefor,  it  was 
necessary  for  him  to  show  that 
the  fire  was  the  result  of  such 
negligence  of  the  company  as 
would  make  it  liable  as  a  ware- 
houseman. Kansas  City,  Ft.  S.  & 
M.  Ry.  Co.  V,  McGahey,  (Ark.) 
38  S.  W.  Rep.  659. 
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Carriers  of  Freight — Customs  destined  beyond  its  terminus  and 
Duty. — Plaintiif' s  agents  in  the  to  points  without  the  state,  but 
province  of  Quebec  were  instruct-  does  not  issue  a  bill  of  lading  to 
ed  by  him  to  ship  certain  mer-  any  point  beyond  its  own  lines, 
chandise  to  St.  Paul,  Minn.  Under  nor  receive  freight  under  through 
their  direction  their  clerk  made  bills  of  lading  and  does  not  have 
out  triplicate  invoices,  a  declara-  a  conventional  division  of  charges 
tion  to  be  presented  to  the  United  with  other  carriers  or  common 
States  consul,  and  a  consular  cer-  control,  management  or  arrange- 
tificate.  The  declaration  and  the  ment  with  such  other  carriers,  it 
certificate  contained  a  statement  is  not  within  the  purview  of  the 
that  it  was  the  intention  to  enter  interstate  commerce  act,  nor  of 
the  goods  at  the  port  of  Sault  Ste.  the  act  supplemental  thereto,  and 
Marie,  which  port  was  on  defend-  cannot  be  compelled  to  make  the 
ant's  line  of  road.  The  invoice  report  to  the  Interstate  Commerce 
contained  a  statement  that  they  Commission  provided  for  therein, 
were  to  be  consigned  for  entry  at  Interstate  Commerce  Commission 
that  port  to  one  Finch,  who  was  v,  Bellaire,  etc.,  Ry.  Co.,  (1897), 
defendant's  agent  at  the  same  77  Fed.  Rep.  942. 
place,  and  also  showed  that  it  was  Connecting  Lines — Transfer  of 
in  triplicate.  The  bill  of  lading  Defective  Car — Injuries  to  Em- 
specified  that  goods  going  to  or  ployee  —  Negligence  —  Proximate 
coming  from  the  United  States  Cause — Liability. — Where  compa- 
were  subject  to  customs  charges,  nies  controlling  connecting  lines 
The  invoice,  the  declaration,  the  oX  railway  transport  over  their  re- 
consular  certificate,  and  the  bill  spective  lines  loaded  freight  cars 
came  into  the  agent's  hands  when  of  the  other,  under  a  traffic  ar- 
the  goods  reached  Sault  Ste.  rangement  by  which  they  share 
Marie,  and  the  customhouse  offi-  the  earnings,  and  one  company 
cials  took  possession.  Held^  that  delivers  to  the  other,  to  be  trans- 
defendant's  agent  was  warranted  ported  over  its  line,  a  car  that  is 
in  entering  the  goods  as  for  "im-  so  defective  in  its  equipments  as 
mediate  consumption,"  and  in  to  be  dangerous  to  handle,  which 
paying  the  duty  fixed  by  these  should  have  been  inspected  and 
officials,  and .  that  it  was  not  his  repaired  before  being  so  delivered, 
duty  to  enter  them  for  **transpor-  and  in  consequence  of  such  defec- 
tation"  to  St.  Paul,  another  port  tive  condition  of  the  car  an  em- 
of  entry.  Mitchelson  v,  Minne-  ployee  of  the  latter  company  re- 
apolis,  etc.,  Ry.  Co.,  (Minn.  1897),  ceives  an  injury  while  handling 
69  N.  W.  Rep.  1106.  it  in  the  course  of  his  employ- 
Carriers  of  Freight — Action  for  ment,  the  negligence  of  the  for- 
Failure  to  Deliver — Rights  of  Con-  mer  company  in  delivering  the 
signor. — An  action  against  a  car-  car  for  transportation  without 
rier  for  failure  to  deliver  goods  proper  inspection  and  repair  is 
cannot  be  maintained  by  the  con-  the  proximate  cause  of  the  injury, 
signor,in  the  absence  of  averments  although  the  employer  company 
that  he  was  the  owner  of  the  should  also  have  made  an  inspec- 
goods,  that  he  was  liable  for  their  tion  of  the  car  when  it  was  re- 
loss,  or  that  he  had  sustained  ceived,  and  was  negligent  in  that 
special  damage.  Union  Pac.  R.  duty  ;  the  negliirence  of  the  latter 
Co.  V,  Metcalf,  (Neb.  1897),  69  company,  while  contributing  to 
N.  W,  Rep.  961.  produce  the  injury,  is  not  an  in- 
Interstate  Commerce  Act — Car-  dependent  cause,  breaking  the 
riers  Wholly  within  State — Where  causal  connection  between  the  in- 
a  railroad  wholly  within  a  state,  jury  and  original  negligence  of 
is  a  common  carrier  of  freight,  the  company  furnishing  the  car 
including    freight     marked     and  for     transportation ;    and    either 


ABSTRACTS  OF  RECENT  DECISIONS.  769 

company,  or  both,  may  be  held  to  come.  Held,  that  it  was  not 
responsible,  at  the  election  of  the  error  for  the  court  to  instruct  the 
party  injured.  Pennsylvania  R.  jury  that  the  plaintiff  was,  upon 
Co.  V,  Snyder,  (Ohio,  1896,)  45  N.  his  own  testimony  g^uilty  of  con- 
E.  Rep.  559.  tributory  neg'lig'ence,  and  to  direct 

Connecting  Lines — Injury  to  Em-  them  to  reply  in  the  affirmative  to 
ployees — Liability  for  Transfer  of  an  issue  whether  the  plaintiff  con- 
Defective  Car. — Where  companies  tributed  to  his  injury  by  his  own 
controlling  connecting-  lines  of  negligence.  Little  v,  Carolina 
railway  transport  over  their  re-  Cent.  R.  Co.,  (N.  C.  18%),  26  S.  E. 
spective  lines  loaded  freight  cars   Rep.  106. 

of  the  other,  and  one  company  de-  Contributory  Negligence— Plead- 
livers  to  the  other,  to  be  trans-  ing. — In  an  action  by  a  iireman 
ported  over  its  line,  a  car  that  is  against  a  railway  company  to 
so  defective  in  its  equipments  as  recover  for  personal  injuries,  a 
to  be  dangerous  to  handle,  which  count  in  the  complaint  which 
should  have  been  inspected  and  avers  that  the  **in juries  were 
repaired  before  being  so  delivered,  caused  by  the  reckless,  wanton, 
the  company  delivering  the  car  to  and  intentional  misconduct"  of 
the  other  company  should  antici-  defendant's  servants  is  not  an- 
pate  that  employees  of  the  latter  swered  by  pleas  setting  up  con- 
would  go  upon  and  handle  the  car,  tributory  negligence  on  the  part 
and  thereby  be  expo;sed  to  the  dan-  of  the  plaintiff,  or  on  the  part  of 
ger  of  receiving  injury,  as  a  na-  the  engineer  in  charge  of  the  en- 
tural  and  probable  consequence  of  gine  on  which  the  plaintiff  was 
its  defective  condition,  and  owes  injured,  assuming  that  he  was 
such  employees  the  duty  of  using  responsible  therefor.  Kansas 
reasonable  care  to  discover  and  City,  M.  &  B.  R.  Co.  v,  I/ackey, 
remove  its  dangerous  defects  be-    (Ala.),  21  So.  Rep.  444. 

fore  it  is  so  delivered.    The   ser-  

vices  of  such    employees,    being  g    CROSSINGS 

necessary  to  accomplish  the  trans-  i#nuooiiiuo. 

portation  intended,  the  delivery  of  Accident  at  Crossing — Contribu- 
the  car  for  that  purpose  amounts  tory  Negligence  —  Instructions. — 
to  an  invitation  to  them  to  go  In  an  action  against  a  railway 
upon  and  handle  the  car  in  the  company  to  recover  for  personal 
course  of  their  employment,  and  injuries,  it  appeared  from  the 
an  assurance  that  they  could  safe-  plaintiff's  testimony  that  he  was 
ly  do  so.  Pennsylvania  R.  Co.  v,  driving  in  a  snow  storm  towards 
Snyder,  (Ohio  1896),  45  N.  E.  Rep.  a  crossing  of  which  there  was  an 
559.  unobstructed   view  four   hundred 

yards  before  it  was  reached ;  that 

2.  CONTRIBUTORY  NEGLIGENCE.         when  about  35  rods  from  the  cross- 
ing he  heard  a  train  whistle,  for 

Injuries  to  Person  on  Trestle —  the  station  he  supposed,  which 
Contributory  Negligence —  In-  station  was  90  rods  from  the  cross- 
structions. — In  an  action  against  ing,  and  he  thought  that  it  was  a 
a  railway  company  to  recover  fast  train  which  he  knew  did  not 
for  personal  injuries,  the  plaint-  stop  at  the  station ;  that  he  drove 
iff  testified  that  he  went  upon  to  within  12  rods  of  the  crossing 
a  trestle  100  yards  long  and  when  he  stopped,  and  looked  and 
fifty  feet  high  ;  that  hands  listened,  and  not  hearing  the  train 
were  repairing  it  at  the  further  and,  owing  to  the  snow,  not  seeing 
end ;  that  he  saw,  when  he  went  it,  he  drove  on  at  a  trot,  and 
on  it,  a  signboard  notifying  per-  attempting  to  cross,  was  struck 
sons  not  to  go  on  it,  and  knew  and  injured  by  the  train.  Held, 
that  it  was  about  time  for  a  train   that  as  such  testimony  was  strong- 

7  (N.  S.)  A.  &'E.  R.  Cas.— 49 
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ly  sufT^estive  of  contributory  ne^-  4.  DEATH  BY  WRONGFUL  ACT. 

ligeuce,  the  defendant  was  enti-       ,^      .   .      ...        _^  .    *         *     . 
tied     to    a     specific     instruction       Death  by  Wrongful   Act— Action 

defining  the  rule  of  contributory  by  Widow— Conflict  of  Laws.— The 

negligence  applicable  to  the  case,  widow  of  a  deceased   nonresident. 

Grand  Trunk  Ry.  Co.of  Canada  v,  whose  death  was  caused  in  Kansas 

Cobleiffh,    (C.    C.     A.),     78    Fed.  by  the  wrongful  act  or  omission  of 

Rep.  784.  another,  and    who    sues    in   such 

t^'^Ji ^     c^M..--^  *^  I  r^^u  ^^A  state  for  damages   therefor,  and 

Crossings — Failure  to  Look  and  ^.  ^  ^^„«^:k^„   i,^..«^i^  :^  u^S ^^^.^ 

Listen  — Ne^lis-ehce  —A    nerson  who  describes  herself  in  her  pet i- 

ir!— "      *.V!  ?!f      o     .Jt.  -^^  J  ?5  tion  as  such  widow,  and  also  as 

driving    towards    ^    crossing    o^^  administratrix  of  the  estate  of  her 

which  his  view  was  unobstructed  deceased  husband  by  appointment 

failed  to  look  and  listen   for  an  ^^^  ^  ^\  siSer  state, 

approaching  train,  and  as  he  was  ^^^  against   whom   an  issue  upon 

atteniptmcr  to  cross,  his  horse  was  ..         *    . .         *  •_         -^      t.     j  ?/ 

*-.  «uVl^^  u'li^ri  u   ^,  tZ^-J.     zyir^  the  question  of  her  widowhood  has 

struck  and  killed  by  a  train.  //;?/flf,  .    ^    raised   bv   the    defendant's 

that  there  could  be  no  recovery  f'^tt^^^ltf  ;«  Jh^.-.  ff t^r  ««^^ 

^^..  *u«  i,:ii:^«  ^*  4.1.^  urx..e»   ^,,^1,  answer,  and  in  whose  favor  such 

for  the  killing  of  the  horse,  even  .  j^      ^        ^^  ^ 

though  no  signals  were,  given  for.  .^    ^^^    ^,^j^^     ^^     ^uch     widow, 

sucn  crossing.  although  not  entitled  to  maintain 

Same— KilhriK    of   Horse— Pre-  such  action  in  her  capacity  of  ad- 

sumption   of  Negligence.— Where  ministratrix.     Chicago,  etc.,   Ry. 

a  state  statute  providing  that  in  Co.  v.  Mills,   (Kan.  1897),  47  Pac. 

such  actions  where  the  killing  of  Rep.  834. 

the  horse  has  been  proved,   the       nl^^k  *Km  w../^r««^..i   An*    ht^^ii 
same   is  firima  /a«V  Evidence  of       °***^  ^[0^  ?^  In    f  n~rctfon 

negligence  on  the  part  of  the  de-  **".     »  *^'^^°"*S-     in    »«    action 

fenda^nt.   such  preemption  only  1^^°%^  the  WUinTo?  a'U^s^t 
applies  when  the  facts  are    not      J.t^i^  „„  ,  Jii!,"f  %ittJT^^ 

known,  or  when,  from  the  testi-  ^.1"^'"^  °V  P**^  °°  .f  ^^f-  *  I 

mony  they  are  uncertain,  and  not  "«J'\°^  7*^'*?^    ?h  ♦%'"*     h* 

to  causes  such  as  the  on4  at   bar  Tn?'^   "  serylnts   and    emptoy^s" 

where  the  driver's  negligence  was  ,^.     ,         5    -ii*  «i        ^     .?^2 

established  as  the  prolimate  cause  ^".^r/n^Sl^c^^  oTth^  t^P/v^frl^ 

of  the  killing.    Mesic  v.  Atlantic  L*'li".'?f  *=iL?/°u!'*  *'^*t      ,    t 

&  N.  C.  R.  Co.  (N.  Car.)  26  S.  E.  ^''"^fi'^f  ^?f5:^ ^*'1T5.**»P''""' 
T?««  A17  needlessly  placed  on  one  of  its  cars 
jxep.  0^4.  x^  ^  .  ..  so  being  propelled,  ♦  ♦  ♦  so 
Construction  of  Crossing  by  as  to  extend  over  and  upon  the 
Railway  Company— Allowance  of  pathway  aforesaid,"  and  that  the 
Reasonable  Time.— Where  judg-  death  of  the  deceased '*  was  due  to 
ment  recovered  against  a  railway  the  willfully  and  knowingly  pro- 
company  for  the  penalty  provided  pelling  said  train  of  cars  on  the 
for  in  an  act  requiring  railroad  track  of  defendant's  road,  at  and 
companies  to  make  and  maintain  ^y  the  place  aforesaid,"  while 
suitable  crossings  for  plantation  having  the  plank  projecting  be- 
roads  has  been  affirmed  by  the  yond  the  side  of  the  train.  I/eld, 
supreme  court,  and  a  suggestion  that  such  counts  averred  willful- 
of  error  filed  by  company  has  been  ^ess  and  wantonness  in  propelling 
overruled,  the  company  will  be  the  train  and  in  so  placing  the 
granted  a  reasonable  time  after  piank  knowingly  and  intcntion- 
the  overruling  of  such  suggestion  ally,  but  did  not  aver  willfulness 
within  which  to  construct  the  or  wantonness  in  causing  the  in- 
crossing.  Alabama,  etc.,  Ry.  Co.  jury.  Haley  v,  Kansas  City  R. 
V.  Odeneal,  (Miss.  1896),  21  So.  Co.,  (Ala.),  21  So.  Rep.  357. 
Rep.  52.  Same — Country  Neighborhoods 
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— Duty  of  Trainmen — Error. — It  is  be  damag-ed  by  a  proposed  diver 

the  duty  of  trainmen  when   run-  sion  of  a  water  course  therefrom* 

ning-  through  densely    populated  may   weig"h   the    evidence    as    to 

neighborhoods  in  the  country,  and  value  in  the  lig"ht   of  what  they 

it  is  likely  that  persons  .will  be  on  have  seen,  yet  their  verdict  must 

the  track,  to  keep  a  lookout,  and  it  be  within   the  limits  of  such  evi- 

is  error,  in   an   action  against  a  dence.     It  cannot  rest  alone  upon 

railway  company   to  recover  for  their  own   judgment,  based  upon 

death  by  wrongful  act, to  strike  out  mere  inspection  of  the  property, 

portions  of  the  counts  containing  Bigelow  v.  Draper,  (N.  Dak.  18%), 

a  statement  of  such  duty.   Haley  v,  69  N.  W.  Rep.  570. 

Kansas   City,    M.   &    B.    R.   Co.,  Condemnation    of   Land— When 

(Ala.),  21  So.  Rep.  357.  Needful.— A  legal  necessity,  with- 

in  the  meaning  of  the  statute,  for 

6.  EMINENT  DOMAIN.  r^f,rn^H"S.,f™^rirlti'^/t^^*'hL**^t 

railroad  purposes,  exists  when  it 

Railroads  —  Condemnation     of  appears    that    such    property     is 

Land— Proper  Parties. — An  action  needed  by  the  corporation  to  en- 

to  condemn  property  for  railroad  able  it  to  augment  the  safety  of 

purposes  should  be  brought  in  the  its   roadbed   at  points  where   the 

name  of  the  company,  despite  the  roadbed  is  unsafe  at  a   particular 

fact    that    its  property   is  in  the  time    of    the    year.      Bigelow    v. 

hands  of  receivers  appointed   in  Draper,  (N.  Dak.  18%),  69  N.  W. 

foreclosure  proceedings,  who  are  Rep.  570. 

operating  the  road,    Bigelow    v.  Condemnation  Proceedings— Or- 

Draper,  (N.  Dak.  18%),  69  N.  W.  der— Power  of  Court  to   Reverse 

Rep.  570.  as  to  One  of  Parties. — An  order  of 

Condemnation       Proceedings  —  condemnation  in  proceedings  un- 

Amendment    of    Pleadings.  —  An  der  the   eminent   domain   statute 

action   to  condemn    property   for  may   be  reversed  as  to  one  of  the 

railroad    purposes     having    been  parties,  and  affirmed  as  to  others, 

brought  in  the   name  of  the    re-  Bigelow  f.  Draper,  (N.  Dak.  18%), 

ceivers,  heldy  that  it  was  not  error  69  N.  W.  Rep.  570. 

for  the  court,  after  verdict  fixing  Condemnation     Proceedings  — 

the  compensation  to  be   paid  for  Natural  Stream — Right  of  Riparian 

the   taking  of  the   property  con-  Owner. — Under    the    statutes    of 

demned,  to  amend  the   pleadings  North    Dakota,   the  right  of  the 

and  all   proceedings  by  inserting  riparian  owner  to  have  a  natural 

the  name  of  the  corporation  on  its  stream  flow  over  his  land  is  such 

own  motion.     Also,  held^  that  as  property  as   may   be   condemned 

the  action  was  brought  by  and  in  for  railroad  purposes.     Bigelow  v, 

the  names  of    the  receivers,    on  Draper,  (N.  Dak.  18%),  69  N.  W. 

behalf  of  the  corporation,  it  was  Rep.  570. 

not  necessary  to  dismiss  the  (condemnation — Necessity  —  Ju- 
action,  and  institute  a  new  suit,  dicial  Question. — In  Bigelow  v, 
as  would  be  necessary  where  the  Draper,  (N.  Dak.  18%),  69  N.  W. 
sole  plaintiff,  who  sues  on  his  own  Rep.  570,  the  court  said,  **The 
behalf,  has  no  interest  in  the  question  of  the  necessity  of  con- 
cause  of  action,  the  right  to  sue  demniag  the  property  sought  to 
being  in  another.  Bigelow  v,  be  condemned,  while  in  its  essen- 
Draper,  (N,  Dak.  1896),  69  N.  W.  tial  nature  a  political  question. 
Rep.  570.  has  been  made  a  judicial  question 

Uondemnation       Proceedings  —  in  North  Dakota  by  statute ;  but 

Assessment  of  Damages — View. —  it  is  triable  by  the  court,  and  not 

While  a  jury  which   has  taken  a  by  a  jury." 

view,  under  the  statute,    of    the  Condemnation      Proceedings  — 

premises  which  it  is  claimed  will  Jury  Trial. — All  issues  in  a  con- 
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demnation  action,  except  the  issue  ag-ainst  a  railway  company  to 
of  compensation,  are  triable  by  recover  for  the  killing*  of  a  person 
the  court,  without  a  jury.  Big-e-  at  a  crossing,  where  the  inquiry  as 
low  V.  Draper,  (N.  Dak.  18%),  69  to  whether  the  deceased  was  in- 
N.  W.  Rep.  570.  toxicated  or  not  is   material,  it  is 

Condemnation — Discontinuance  not  error  to  permit  a  competent 
of  Proceedings — Right  of  Land-  witness,  who  had  seen  the  de- 
owner  to  Recover  Expenses  of  ceased  on  the  occasion  in  question, 
Defense. — The  rule  of  the  Supreme  and  who  was  able  to  describe  his 
Court  of  Missouri  that,  on  the  actions,  words  and  conduct,  to 
discontinuance  of  proceedings  to  express  an  opinion  as  to  his  con- 
condemn  land  for  the  use  of  a  dition.  Felska  z'.  New  York  Cent, 
railroad,  the  landowner  is  entitled  &  H.  R.  Co.,  (N.  Y.),  46  N.  E.  Rep. 
to  payment  by  the  company  of  all   613. 

the  costs  of  the  case,  including*  Competent  Witness. — Where  it 
counsel  fees,  having  stood  for  was  shown  that  the  eng-ineer  in 
forty  years,  and  having  been  charge  of  the  engine  on  which  the 
applied  to  all  charters  granted  to  plaintiff  was  fireman  was  familiar 
railroad  corporations  during  that  with  the  scene  of  the  collision, 
period,  and  the  leg-islature  having  the  leng-th  of  the  track  on  which 
made  no  statutory  provision  suf¥i-  the  defendant's  train  stood,  the 
cient  to  indicate  an  intention  to  number  of  cars  in  such  train  and 
change  the  rule,  it  will  not  be  its  length,  it  was  competent  for 
disturbed.  St.  I^ouis,  R.  Co.  v»  him  to  testify  that  there  was  room 
Southern  R.  Co.,  (Mo.),  39  S.  W.  on  such  track  for  the  defendant's 
Rep.  471.  train  to  have  avoided  all  collision. 

Same — Dismissal     of    Proceed-   Kansas  City,   M.   &  B.  R.  Co.  v, 

ings — Recovery    of    Expenses    of  Lackey,  (Ala.),  21  So.  Rep.  444. 

Defense. — In  such  proceeding,  the       Injuries  to  Person  on  Trestle — 

landowner  has  the  right,  in  de-    Evidence. — In  an  action  against  a 

fending,  to  dispute  the  power,  and    railway  company  to  recover   for 

to  question   the  regularity  of  the    personal  injuries  by  a  person  who 

proceeding,   as  well  as   to  insist   was  struck  by  a  train  while  sitting 

upon    just   compensation,   and   if   on  a  cap-sill  of  a  trestle  waiting 

the    proceeding    is    dismissed,   is    for  a   train   to  pass,   it   was  not 

entitled  to  recover  the  expense  in-   error  to  admit  evidence  to  show 

curred  in  making  such  defenses,    that  workmen  engaged  in  rcpair- 

St.  Louis  R.  Co.  V,  Southern  Ry.    ing-  the  trestle  were  in  the  habit 

Co.,  (Mo.),  39  S.  W.  Rep.  471.  of  getting  on  the  cap-sills  to  allow 

trains  to  pass  without  sustaining 

ft    cvinrMPB  ^^y    injury.     Little    v,    Carolina 

o.  KViUKNOt.  ^g^^   j^   ^^  ^  ^j^  ^   jj^^j^  26  S.  E. 

Hearsay  Evidence — Admissibility  Rep.  106. 

— Error. — The    admission  of   the  Injuries    to    Employee — Rules — 

testimony  of  one  who  was  present  Evidence— Admissibility. — In  Laird 

just  after  an  accident  at  a  cross-  v.   Chicago,   etc.,  Ry.   Co.,  (Jowa, 

ing  that  he  heard  a  bystander  say  18%) ,  69  N.  W.  Rep.  414,  an  action 

in  reference  to  the  flagman  that  by  an  engineer  against  a  railway 

he  did  not  attend  to  his  business  company  to  recover  for  personal 

well  is  error  where,  in  an  action  injuries  received  through  the  col- 

to  recover  for  such  accident,  the  lision  of  two  engines  in  the  yard 

absence  of  the   flagman   from  his  limits  of    the    defendant,    where 

post  was  a  material  inquiry.    Fels-  there    was    evidence    tending    to 

ka  V,  New  York  Cent.  &  H.  R.  Co.,  show  that,  at  the  time  of  the  acci- 

(N.  Y.),  46  N.  E.  Rep.  613.  dent,   the  plaintiff,   who  was    in 

Expression  of  Opinion  by  Wit-  charge  of  one  of  the  engines,  was 

ness — Admissibility. — In  an  action  violating  the  special  rules,  known 


ABSTRACTS  OF  RECENT  DECISIONS.  773 

to  him,  regulating'  the  speed  of  the  car,  if  there  was  any,  was 
eng-ines  in  the  yard  limits,  because  that* of  a  fellow  servant.  Brittain 
of  which  contributory  neg-lig-ence  v.  West  End  St.  Ry.  Co.,  (Mass.), 
was  claimed,  it  was  held  error  to  46  N  E.  Rep.  111. 
allow  the  plaintiff  to  introduce,  on  Injuries  to  Employee — Vice-Prin- 
rebuttal,  the  general  rule  of  the  cipal-Co-Employees-Negligence. — 
company  regulating  the  speed  of  Where  a  switch  is  constructed 
trains  and  engines.  under  the  supervision  and  control 
Same  —  Expert  Tes  t  i  m  o  n  y . —  of  a  division  road  master  in  the 
There  is  no  error  in  allowing  a  line  of  his  duty,  such  road  master 
person  who  has  railroaded  ten  is  the  representative  of  the  rail- 
years  and  a  part  of  whose  duty  way  company  ;  and,  where  the 
was  to  examine  cars  to  testify  as  issue  is  as  to  whether  it  is  properly 
an  expert  in  regard  to  the  condi-  construed,  the  court  does  not  err 
tion  of  a  car  which  had  been  ex-  in  refusing  to  instruct  the  jury 
amined  by  him.  Denver,  T.  &  Ft.  that,  if  the  switch  was  constructed 
W.  R.  Co.  V,  Smock,  (Colo.),  48  by  the  section  men  and  work 
Pac.  Rep.  681.  *  ga-ng,  said  employees  would  be  co- 
Action  for  Personal  Injuries —  employees  of  a  deceased  fireman. 
Expert  Testimony  —  Hypothetical  and  for  any  negligence  of  such 
Question— Admissibility. — In  Bur-  co-employees  the  company  would 
nett  v.  Wilmington,  etc.,  Ry.  Co.,  not  be  liable.  Rouse  r.  Downs, 
(N.  C..1897),  26  S.  E.  Rep.  819,  an  (Kan.  App.  1897),  47 Pac.  Rep.  982. 
action  against  a  railway  company  Co-Employees— Vice-Principal — 
to  recover  for  personal  injuries,  it  Test.— The  most  satisfactory  evi- 
was  A^r/i/ error  to  admit  a  hypothet-  dence  that  one  is,  as  to  his  co- 
ical  question  asked  a  medical  ex-  employees,  a  vice-principal,  is 
pert  as  to  the  cause  of  injury  de-  that  his  co-employees  are  under 
scribed,  based  upon  plaintiff's  his  supervision,  his  control,  and 
**  sight  and  hearing  being  impair-  subject  to  his  orders  and  direc- 
ed  to  such  a  degree  that  he  has  tion^.  Union  Pac.  Ry.  Co.  v. 
been  unable  to  attend  to  his  regu-  Doyle,  (Neb.  1897),  70  N.  W.  Rep. 
lar  business,  such   troubles  start-  43. 

ing  immediately  after  receiving  Co-Employees — Vice-Principal — 
the  injury  described  and  continu-  Authority  to  Employ. — The  fact 
ing  almost  unceasingly,*'  where  that  one  employee  is  vested  with 
there  was  no  evidence  tending  to  authority  to  hire  and  discharge 
show  such,  or  any  impairment  of  a  co-employee  is  not  conclusive 
plaintiff's  hearing,  but  his  own  evidence  that,  as  to  such  co-em- 
testimony  contradicted  the  state-  ployee,  he  is  a  vice-principal ;  nor 
ment  that  there  had  been  such  im-  does  it  follow  that  one  employee 
pairment.  is  not  a  vice-principal  as   to    his 

co-employees   because   not  vested 

7.  FELLOW  SERVANTS.  '^'^^^  ^^^   authority    to    hire   and 

discharge  them.     Union  Pac.  Ry. 

Street  Railways— Injuries  to  Em-  Co.  v,  Doyle,  (Neb.  1897),  70 N.  W. 

ployee — Fellow  Servants. — An  em-  Rep.  43. 

ployee  of  a  street-railway  compa-       Fellow     Servants  —  Vice-Princi- 

ny,whilemanagingthe  trolley  of  a  pal — Question  of  Law  and  Fact. — 

car  which  was  being  shifted,  wa&  Whether  one  of  several  employees 

injured  by  the  sudden  starting  of  of    the    same    master    is  a    vice- 

the  car  by  the  superintendent  of  principal  as  to  his  co-employees, 

the   paint-shop  of    the  company,  or  whether  all  are  fellow  servants, 

who    was    acting    as    motorman.  is  not   always  a  question  of  fact, 

Heldy   that   he  could  not  recover  nor  always  a    question    of    law. 

from  the  company  for  such  inju-  Generally  it  is  a  mixed  question 

ries,  as  the  negligence  in  starting  of  law  and  fact,   and  to  be  deter- 
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mined  in  any  case  by  the  partiQular  and  had  used  the  brake  during 
facts  and  circumstances  in  evi-  that  time,  and  was,  at  the  time  of 
dence  in  the  case  in  which  it  is  his  death,  doing*  the  work  he  was 
presented.  Union  Pac.  Ry.  Co.  employed  to  do ;  that  he  was  thor- 
V,  Doyle,  (Neb.  1897),  70  *N.  W.  oughly  acquainted  with  the  char- 
Rep.  43.  acter  of  the  brake  and  the  manner 
Injuries  to  Employees — Fellow  of  using  it.  Held^  that  the  de- 
Servants — Vice-Principal — Section  ceased  had  assumed  the  risk  of 
Hand  and  Boss  — The  defendant  such  injury  when  engaging  to  do 
in  error  was  a  section  hand  in  the  the  work. 

employ  of  the  railway  company.  Injuries  to  Employees— Assump- 
He  and  others  were  hired  by  one  tion  of  Risk — Contributory  Negli- 
Cochran,  a  section  boss,  in  the  gence — Presumption.  —  One  who 
employ  of  the  railway  company,  engages  in  a  hazardous  employ- 
and  they  were  under  his  control  ment  assumes  all  risks  incidental 
and  direction  while  working  on  thereto,  but  is  not  bound  to  antic- 
their  section  of  the  railway,  and  ipate  ^uch  dangers  connected 
Cochran  had  authority  to  dis-  therewith  as  arise  solely  from  the 
charge  the  men  hired  by  him.  negligence  of  others,  not  in  law 
Cochran  and  his  section  men  were  his  fellow  servants  ;  and  there- 
put  to  work  on  a  gravel  train  of  fore  his  failure  to  foresee  and 
the  railway  company.  This  gravel  guard  against  dangers  of  the  lat- 
train,  the  crew  thereof,  and  all  the  ter  class  does  not  raise  against 
men  working  thereon,  including  him,  nor  his  personal  representa- 
Cochran  and  his  section  men,  while  tives,  a  presumption  of  contribu- 
at  work  with  the  gravel  train,  were  tory  negligence.  Cleveland,  etc., 
under  the  control,  direction,  and  Ry.  Co.  v,  Kernochan,  (Ohio 
subject  to  the  orders  of  a  foreman  18%) ,  45  N.  E.  Rep.  531, 
named  Forrest.  Forrest  was  not  Master  and  Servant — Assump- 
invested  with  authority  to  hire  or  tion  of  Risk. — An  employee  as- 
discharge  the  defendant  in  error,  sumes  the  ordinary  risks  of  his 
The  defendant  in  error,  while  employment.  Chicago,  etc.,  R. 
working  on  this  gravel  train,  was  Co.  v,  McGinnis,  (i^eb.  1896),  68 
injured,  as  he  alleged,  through  the  N.  W.  Rep.  1058. 
negligence  of  an  order  given  by  Master  and  Servant — Dangerous 
Forrest,  and  sued  the  railway  com-  Premises — Assumption  of  Risk. — 
pany  for  damages.  Held,  that,  as  An  employee  assumes  the  risks 
to  the  defendant  in  error,  Forrest  arising  from  the  unsafe  condition 
was  not  a  fellow  servant,  but  a  of  premises  where  his  labor,  or  a 
vice-principal.  Union  Pac.  Ry.  portion  of  it,  is  to  be  performed, 
Co.  V,  Doyle,  (Neb.  1897) ,  70  N.  W.  when  the  risks  and  conditions  are 
Rep.  43.  known  to  him,  or  are  apparent  and 

obvious  to  persons  of  his  ezperi- 

8.  MASTER  AND  SERVANT.  «-  u/  eSt«s  *"tf  X^mpSl 

Injury  to  Employee— Assumption  ment,      or,     after     commencing, 

of  Risk. — In  Winkler  v,  St.  l/ouis  makes  no  complaint  or  objection 

Basket,  etc.,  Co.,  (Mo.  1897),  38  S.  in  respect  to  the  hazards.  Chicago, 

W.  Rep.  921,  an  action  to  recover  etc.,  R.   Co.   v.   McGinnis,    (Neb. 

for  the   death    of    an     employee  18%) ,  68  N.  W.  Rep.  1057. 

through  the  alleged  negligence  of  Injuries  to  Employee — Defective 

the  defendant  in  failing  to  supply  Tools-Contributory  Negligence. — 

a  car,  which  was  managed  by  the  A  machinist  of  twenty  years  ez- 

deceased,  with  a  proper  and  suit-  perience    attempted    to    move   a 

able  brake,  it  appeared  that  the  locomotive  with  a  pinch  bar  which 

deceased  had  been  in  the  employ  had  a  defect  easily  discoverable 

of  the  defendant  for  three  years,  by  reasonable  attention,  and  the 
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bar  slipped  and  injured  him.     It  differently.    The  question  in  such 

appeared  that  he  knew  that  such  case  is,  not  what  a  careful  person 

defect  would  cause  the  bar  to  slip,  would  do  under  ordinary  circum- 

but  failed  to  inspect  it  until  after  stances,  but  what  he    would   be 

the  accident.    The  court  held^  that  likely  to  do,  or  might  reasonably 

he  was  guilty  of  such  contributory  be  expected  to  do,  in  the  presence 

negligence  as  to  prevent  recovery  of  such  existing  peril,  and  is  one 

for  his  injuries.     Newman,  J.,  de-  for  the  jury.      Pennsylvania   R. 

livering    the  opinion  said,   ''the  Co.  v,  Stnrder,   (Ohio  1896),  45  N. 

adult     servant     is     presumed    to  E.  Rep.  5^. 

possess      ordinary      intelligence.  Injuries  to  Employee — Contribu- 

judgment,  and  discretion  to  ap-  tory  Negligence — Pleading. — In  an 

preciate  such  dangers  incident  to  action  against  a  railway  company 

his  employment  as  are  open  and  to  recover  for  personal  injuries  to 

obvious,  and  knowledge  of  it  on  an  employee  the  complaint  alleged 

his  part  will  be  presumed,  or  im-  that  the   plaintiff,   **without  any 

puted  to  him   as  matter  of  law.  fault  or  negligence  on   his   part,*' 

Luebke  z/.  Machine  Works,  88  Wis.  was  injured.    The  answer  was  a 

442-448, 60  N.  W.  711.     Manifestly,  general  denial  of  every  allegation 

the  presumption  is  strengthened  of  the  complaint,     fields  that  -it 

when  the  servant  is  also  an  expert  was  not  necessary  that  the    de- 

in  his  employment,  and  familiar  fense  of  contributory   negligence 

with  the  use  of  the  tools.     This  should  be  especially  pleaded,  but 

whole  subject  was  considered,  and  that  evidence  thereof  could  be  in- 

the  authorities  cited,  in  Goltz  v,  troduced      under      such     general 

Railroad  Co.,  76  Wis.  136-143,  44  denial.     Denver  etc.,   R.   Co.    v. 

N.  W.  752.     Some   later  cases  in  Smock,   (Colo.),  48  Pac.  Rep.  681. 

this  court,   which    will    serve  to  Same — Defective  Car — Contrib- 

illustrate  the  application  of  the  utory  Negligence. — In  such  action 

rule,  are  Corcoran  v.  Gas  I/ight  the    plaintiff    is    not    chargeable 

Co.,  81  Wis.  191,  51   N.   W.   328 ;  with  contributory  negligence  for 

Haley  v.  Lumber* Co.,  81  Wis.  412-  any  violation  of  a  rule  of  the  de- 

421,  51  N.  W.  321,  956 ;    Burnell  v,  fendant    requiring  employees  to 

Railroad   Co.,  87  Wis.  387,  58  N.  examine    the    drawheads,    draw- 

W.  772 ;    Dougherty   v.  Steel  Co.,  bars,     and     coupling     apparatus 

88  Wis.  343,  60  N.  W.  274  ;  Luebke  before   making  a    coupling,    and 

Machine    Works,    supra  ;    Peter-  not  to  make  it  if  anything  is  in  a 

sen  V,  Lumber  Co.,  90  Wis.  83-93,  dangerous     condition,     where    it 

62  N.  W.  948 ;    Hazen  v.  Lumber  appears    that    the    plaintiff,   just 

Co.,  91  Wis.  208,   64  N.  W.   857."  prior  to  his  accident,  had   ascer- 

Holt   V.    Chicago,   etc.,   Ry.    Co.,  tained  that  the  coupling  could  not 

(Wis.  1896),  69  N.  W.  Rep.  352.  be   made  and   had    started    from 

Injuries  to  Employee — Degree  of  between  the  cars,  wHen  they  came 

Care  to  Be   Exercised — Contribu-  together  and  detached  a  sliver  of 

tory  Negligence. — When  a  person,  iron  which  struck  him  in  the  eye 

without  his  fault,  is  placed   in  a  and  injured  him.    Denver,  etc.,  R. 

situation  of  danger,  he  is  not  to  be  Co.   v.    Smock,    (Colo.),    48    Pac. 

held  to  the  exercise  of  the   same  R^«  681, 

care  and  circumspection  that  pru-  Same — Defense. — In  such  action 

dent  persons  would  exercise  where  it  is  no  defense  to  show  that  the 

no  danger  is  present ;    nor  can  it  employee  might  have  been  injured 

be  said  that,  as  matter  of  law,  he  in  the  same  manner  if  the  appli- 

is  guilty    of    contributory   negli-  ances  had  been  in  good  condition, 

gence  because  he  fails  to  make  Denver,   etc.,  R.   Co.    v.    Smock, 

the  most  judicious  choice  between  (Colo.),  48  Pac.  Rep.  681. 

hazards  presented,  or  would  have  Same — Foreign     Cars— Liability 

escaped  injury  if  he  had  chosen  of  Company. — In  such  action    it 
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appeared  that   the  company  had  these  words  were  properly  treated 

notice  of   the  defective  condition  as    surplusage,   and   the  petition 

of  the  car,  which  was  a  foreig'n  states  a  cause  of  action. 

one,    several     hours     before    the  

accident,   but    failed  to  give  any  ^    iiiepci  i  amcaiic       • 

notice  thereof,  and  that  the  plaint-  ^'  ""«^tLL*i«tW5. 

iff  did    not    discover    the    defect  Liability  of  Railway  Company  for 

until  the  instant  of  the  accident.  Injuries  to  Voluntary  Assistant. — 

//<er/^,  that  the  company  was  liable  Plaintiff,     engaged     in     loading 

for  his  injuries.     Denver,  T.  &  Ft.  cars  for  a  shipper  at  the  request 

W.  R.   Co.    V.   Smock,    (Colo.),  48  of  a  brakeman  of  defendant  rail - 

Pac.  Rep.  781.  way  company,   got  upon    one  of 

Killing  of  Ennployee — Defective  the  cars  to  assist  in  moving  it  to 
Coupling  Link — Negligence — Fel-  a  point  where  it  could  be  loaded 
low  Servants. — No  recovery  can  be  more  conveniently  and  expedi- 
had  of  a  railway  company  for  the  tiously,  and  was  injured  through 
death  of  a  freight  conductor  in  its  the  defendant's  negligence.  J/cld, 
employ  through  a  defective  coup-  that  the  defendant  was  liable  for 
ling  link,  where  there  is  evidence  plaintiff's  injuries,  whether  it 
that  the  company  supplied  all  the  needed  his  services  or  not.  Ward 
links  that  were  needed  for  use  by  v.  Louis ville  &  N.  R.  Co.,  (Tenn.), 
its  trainmen  and  at  points  where  38  S.  E.  R^p.  727. 
trains  were  made  up,  as  the  negli-  Motion  for  Nonsuit  —  Error  — 
gence  in  using  such  defective  link  Waiver. — Where  a  defendant  pro- 
was  that  of  those  making  up  the  ceeds  with  the  trial,  and  ofFers 
train,  fellow  servants  of  the  con-  evidence  in  support  of  its  defense, 
ductor.  Young  v.  Boston  &  M.  R.  it  waives  alleged  error  in  over- 
Co.,  (Mass.),  46  N.  E.  Rep.  624.  ruling  a  motion    for    a    nonsuit. 

Injuriesto  Employee— Damages—  Denver,  T.  &  Ft.  W.  R.  Co.    v. 

Instructions. — In  Laird  z/.  Chicago,  Smock,   (Colo.),  48  Pac.  Rep.  681. 

etc.,  Ry.  Co.,  (Iowa,  1896),  69  N.  Fires-Contributory  Negligence- 

W.   Rep.   414,    an    action    by   an  Pleading. — Where,   in     an    action 

employee  against  a  railway  com-  against  a  railway  company  to  re- 

pany  to  recover  for  personal  inju-  cover   for  damages  caused   by   a 

ries,  it  was  held,  that  an  instruc-  fire  alleged  to  have  been  set  by  a 

tion  as  to  damages  which  docs  not  locomotive,  the  defendant  pleads 

permit  the  jury,  in  estimating  the  that   the  plaintiff  was  guilty  of 

damage,  to  consider  the  capacity  negligence  which  contributed  to 

of    the    plaintiff    to   earn   money  his  injury,  and  but  for  which  the 

otherwise  than  by  manual  labor,  injury  would   not  have  occurred, 

being  silent  as  to  the  effect  of  an  such  general  allegation  is  a  good 

ability  to  earn  money  otherwise,  plea  of  contributory  negligence, 

was  prejudicial  to  the  defendant.  Same  —  Declaration     of    Claim 

and  erroneous.  Agent — Admissibility. — In  suchac- 

Injuries    to     Employee  —  Negli-  tion  it  was  error  to  admit  a  state- 

gence — Pleading— Surplusage. — In  ment    of    the    plaintiff    that    the 

Rouse  v.  Downs,  (Kan.  App.  1897),  claim    agent    of    the    defendant. 

47  Pac.  Rep.  982,  an  action  against  who  was  seeking  information  as 

the  receiver  of  a  railway  company  to  the  fire,  had  said  that  he  would 

to  recover  for    the    death  of  an  settle  the  claim,  and  would  pay  it 

employee,  it  was  held  that  where  in  sixty  days.     Chesapeake  &  O. 

the  petition,  in  an  action  in  which  Ry.  Co.  v.  Smith,  (Ky.),  39  S.  W. 

exemplary  damages  are  recovera-  832. 

ble,  charges  negligence,  and  the  Grants  of  Public  Lands — Erro- 

qualifying    adjectives,   *' gross,  neous    Certification  —  Bona    Fide 

wanton,  and  criminal,"  are  used  Purchasers. — The  act  of  March  3, 

to  <jualify  the  word  *'negligence,"  1887,  the  act  of  March  3, 1891,  (26 
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Stat.  1093),  and  the  act  of  March  the  engineer  in  approaching-  the 
2,  18%,  (29  Stat.  42),  operate  to  crossing  before  it  was  cleared, 
confirm  the  title  to  every  pur-  was  the  proximate  cause  of  such 
chaser  from  a  railroad  company  injuries.  Kansas  City,  M.  &  B. 
of  lands  certified  or  patented  to  or  R.  Co.  v»  Lackey,  (Ala.),  21  So. 
for  its    benefit,   notwithstanding   Rep.  444. 

any  mere  errors  or  irregularities  Same — Misleading  Instruction. — 
in  the  proceedings  of  the  land  de-  In  such  action  it  was  proper  to 
partment,  and  notwithstanding  refuse  an  instruction  that  if  from 
the  fact  that  the  lands  so  certified  the  evidence  the  jury  believed  that 
or  patented  were,  by  the  true  con-  the  defendant's  engineer  did  not 
struction  of  the  land  grants,  al-  know  that  the  train  in  front  was 
though  within  the  limits  of  the  equipped  with  air  brakes,  he  had 
grants,  excepted  from  their  oper-  a  right  to  presume  that  it  was  not 
ation,  provided  that  he  purchased  so  equipped,  and  was  not  negli- 
in  good  faith,  paid  value  for  the  gent  in  reversing  his  engine,  as 
lands,  and  providing,  also,  that  such  instruction  was  an  argument 
the  lands  were  public  lands,  in  to  be  laid  before  the  jury  by 
the  statutory  sense  of  the  term,  counsel  and  not  by  the  court,  and 
and  free  from  individual  or  other  furthermore  tended  to  mislead  the 
claims.  United  States  v,  Winona  jury  from  a  consideration  of  the 
&  St.  P.  R.  Co.,  17  Sup.  Ct.  evidence  tending  to  show  the  neg- 
Rep.  368.  ligence  of  the  defendant's  engi- 

Excessive  Damages. —  Where  neer  in  the  manner  of  exercising 
such  fireman  was  permanently  in-  his  right  of  backing  his  train, 
jured  in  the  head,  back,  spine  and  Kansas  City,  M.  &  B.  R.  Co.  v. 
right  leg  and  hip,  was  made  less  Lackey,  (Ala.),  21  So.  Rep.  444. 
able  to  earn  money  by  work,  was  Same — Instructions. — In  an  ac- 
caused  great  pain  and  suffering  tion  by  such  fireman  against  the 
in  mind  and  body,  was  prevented  second  railway  company  to  recov- 
f or  a  long  time  from  working,  and  er  for  his  injuries,  the  fact  that 
had  to  pay  a  large  sum  for  med-  the  engineer  in  charge  of  the  de- 
ical  attention,  a  verdict  for  $2,000  feudaut's  train  had  the  right  to 
will  not  be  disturbed  as  excessive,  reverse  his  engine  to  avoid  collid- 
Kansas  City,  M.  &  B.  R.  Co.  v,  ing  with  the  train  in  front  does 
Lackey,  (Ala.),  21  So.  Rep.  444.  not  entitle  the  defendant  to  an  in- 
Intersecting  Roads— Collision —  struction  that  the  jury  must  ren- 
Proximate  Cause. — At  the  time  der  a  verdict  in  its  favor,  where  it 
when  an  engineer  started  his  en-  appears  that  there  was  sufficient 
gine  forward  to  pass  a  point  where  room  for  him  to  have  avoided 
another  railroad  crossed,  there  such  collision  without  backing 
was  a  train  on  such  other  road  ob-  upon  the  crossing.  Kansas  City, 
structing  the  crossing,  but  it  was  M.  &  B.  R.  Co.  v,  Lackey,  (Ala.), 
moving  forward,  and  he  knew  21  So.  Rep.  444. 
that  the  purpose  of  those  in  charge  Turnpike  Companies — Personal 
of  it  was  to  clear  the  crossing  and  Injuries  —  Negligence.  —  A  horse 
stop  at  a  point  some  distance  be-  which  was  being  driven  along  a 
yond,and  when  his  engine  reached  turnpike  at  a  point  at  which  there 
the  crossing  the  other  train  had  was  a  fill  and  which  was  200  yards 
cleared  it.  Just  as  the  engine  got  from  a  railway  crossing  became 
upon  the  crossing  the  other  train  frightened  at  a  passing  train  and 
suddenly  backed  to  avoid  collision  overturned  the  buggy,  injuring 
with  a  train  at  a  second  crossing,  one  of  the  occupants.  There  was 
and  collided  with  the  engine,  in-  evidence  that  the  owner  regarded 
juring  the  fireman.  Held,  that  the  horse  as  gentle,  and  no  evi- 
the  unexpected  backing  of  the  dence  that  he  was  not  regarded, 
train,  and  not  the  negligence  of   or  was  not,  a  gentle  horse.    Held^ 

7  (N.  S.)  A.  &•£<.  R.  Cas.— 50 
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that  it  was  not  ueglig'ence  on  the  railroad,  and  provides  that  every 

part  of  the  driver  to  continue  to  corporation      that      violates     the 

approach   the  crossing^  after  the  provisions     of     the      statute      is 

train  was  discovered.     Lebanon  &  liable     to    a    forfeiture    of    not 

P.  Turnpike  Road  Co.  v,  Purdy,  more    than    $100    nor    less     than 

(Ky.),  37  S.  W.  Rep.  588.  $20,   to   be    recovered    in    a    civil 

Same  —  Defective  Road  —  Ques-  action,  and  is  further  liable  iu  the 
tion  for  Jury. — The  fact  that  the  full  amount  of  damages  done  to 
railroad  crossed  the  turnpike  so  person  or  property  in  consequence 
near  the  fill  was  one  the  jury  of  any  neglect  to  comply  with  the 
could  properly  consider  in  connec-  requirements  of  the  statute.  Heldy 
tion  with  the  character  of  the  fill,  in  view  of  the  provisions  and 
in  determining  whether  the  turn-  manifest  object  of  this  statute, 
pike  at  the  point  where  the  acci-  that  a  contract  between  the  de- 
dent  occurred  was  in  a  reasonably  f endant  and  plaintiff,  exempting 
safe  condition.  Lebanon  &  P.  the  former  from  liability  for  inju- 
Turnpike  Road  Co.  v.  Purdy,  ries  caused  by  its  negligence,  is 
(Ky.),  37  S.  W.  Rep.  588.  void,  as  against  public  policy,  as 

Judgments  against  Railroad —  respects  negligence  consisting  of 
Sale  of  Property. — A  judgment  a  violation  of  the  statute;  and 
creditor  of  a  railway  company  has  this,  too,  although  the  defendant 
not  the  right  to  levy  upon  and  sell  may  not  have  borne  to  the  plain- 
corporate  property  of  the  company  tiff  the  relation  of  common  carrier, 
which  is  essential  to  the  perform-  Starr  r.  Great  Northern  Ry.  Co., 
ance  of  its  corporate  duties.  Mc-  (Minn.  18%),  69  N.  W.  Rep.  632. 
Colgan  V,  Baltimore  Belt  R.  Co.,  Railways  —  Personal  Injuries — 
(Md.) ,  26  Atl.  Rep.  1026.  Dangerous  Premises — Negligence. 

Action  for   Personal    Injuries —  —A  railroad  company  cannot  be 

Demurrer. — Where  it  does  not  ap-  held  liable  for  injuries   received 

pear  on  the  face  of  the  complaint  by  a  person  who  goes  into  one  of 

in   an  action    against  a  railway  its  yards  lawfully,  merely  t>ecause 

company  to  recover  for  personal  such  yard  is  a  dangerous  place.  It 

injuries  to  an  employee,  caused  by  must  be  shown  that  it  is  unneces- 

a  defective  car,  that    the  defect  sarily  dangerous  through  the  act 

was  known  to  the  plaintiff,  a  de-  or  omission  of  the  company,  and 

murrer  will  not  lie  for  failure  to  that  the  injury  resulted  from  the 

state  that  the  defect  was  unknown  negligence  or  wrongful  act  of  the 

to  him.     Denver,   etc.,  R.   Co.  v,  company  or  its  employees.    Atchi- 

Smock,  (Colo.) ,  48  Pac.  Rep.  681.  son,  etc.,  R.  Co.  v,  Whit  beck,  (Kan. 

1897,)  48  Pac.  Rep.  16. 

in    Mcri  ircMPc  Action  for    Personal   Injuries — 

lu.  NfcbLlliENtE.  Instructions-Negligence-Error.— 

Injury  to  News  Agent — Exemp-  Instructions  should  be  framed  to 
tion  from  Liability — Validity. — The  meet  the  facts  of  the  case  on  trial ; 
plaintiff,  while  engaged  in  the  and  in  an  action  against  a  rail- 
business  of  news  agent  on  defend-  road  company  to  recover  for  in- 
ant's  train,  was  injured  by  a  colli-  juries  received  in  moving  cars  at 
sion  caused  by  the  negligence  of  a  stock  yard,  where  cattle  were 
defendant  in  not  stopping  its  train  being  loaded,  it  is  error  for  the 
before  arriving  at  a  railroad  cross-  court  to  instruct  with  reference 
iug,  as  required  by  Gen.  St.  Minn.,  to  gross  negligence  and  wanton 
1894,  §  2*706.  The  statute  referred  and  malicious  injury,  where  the 
to  requires  railroad  companies  to  evidence  of  negligence  on  the  part 
cause  all  their  trains  to  entirely  of  the  company  is  weak,  and  where 
stop  not  more  than  60  rods  and  not  there  is  no  testimony  indicating 
less  than  10  rods  before  each  gross  negligence  or  wanton  mis- 
arrival  at  the  crossing  of  any  other  conduct.    Atchison,  etc.,  R.  Co.  f. 
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Whitbeck,    (Kan.   1897),   48    Pac.  R.    Co.,    (N.    C.   1896),   26    S.   E. 

Rep.  16.  Rep.  106. 

Action  for  Personal  Injuries— Is-  

sues— Affipmative  Answer-Dircc-  ii.  RAILROADS  IN  STREETS, 
tion     of    Court.  —  In    an    action 

against  a  railway  company  to  re-  Railroads  in  Streets — Construc- 

cover  for  personal  injuries,  where  tion   of  Charter. — A  charter   ati- 

it  is  admitted  that   the  plaintiff  thorizing-  the   construction    of   a 

was  hurt  by  being*  struck  by  the  railroad     between    designated 

defendant's  train  it  is  proper  for  points  and  leaving  the  exact  route 

the  court  to  direct  the  jury  to  an-  in  the  company's  discretion,  is  an 

swer  in  the  affirmative  in  reply  to  implied  authority  to  cross  high- 

an  issue  submitted  as  to  whether  ways  along  the  route,  but  confers 

the   plaintiff  was  injured  by  the  no  right  to  occupy  longitudinally 

defendant's  train.   Little  v,  Caro-  streets  or  highways  lying  in  the 

lina  Cent.  R.  Co.,  (N.  C.  18%),  26  general  rpute.  Thompson  t/.  Ocean 

S.  E.  Rep.  106.  City  R.  Co.  r/«/,,   (N.  J.),  36  Atl. 

Injuries  to  Person  on  Trestle—  Rep.  1087. 
Duty  of  Engineer — Negligence —  Same  —  Authority  to  Occupy 
Due  Care. — In  an  action  against  Streets*' Longitudinally  —  Implica- 
a  railway  company  to  recover  for  tion. — The  authority  to  make  such 
personal  injuries,  there  was  un-  a  use  of  streets  or  highways  must 
contradicted  testimony  that  the  be  expressly  given,  or,  if  con- 
workmen,  who  had  been  for  some-  f erred  by  implication,  it  must  be 
time  and  were  at  the  time  of  the  by  a  necessary  implication, 
accident  engaged  in  repairing  the  Thompson  v.  Ocean  City  R.  Co. 
trestle  on  which  the  plaintiff's  in-  et  aL,  (N.  J.),  36  Atl.  Rep.  1087. 
juries  occurred,  were  in  the  habit  Same — Authority  of  Boroughs — 
of  getting  on  the  cap-sills  of  the  A  grant  to  a  railway  company  of 
trestle  when  a  train  approached,  the  right  to  occupy  longitudinally 
and  would  remain  there  with  streets  and  avenues  within  the 
safety  until  it  passed.  The  engi-  corporate  limits  of  a  borough,  is 
neer  in  charge  of  the  engine  at  not  within  the  power  of  the  bor- 
the  time  of  the  accident,  who  had  ough  government.  Thompson  v, 
frequently  been  across  the  bridge  Ocean  City  R.  Co. el  al,y  (N.  J.),  36 
on  his  engine  while  the  repairing  Atl.  Rep.  1087. 
was  being  done,  testified  that  as  Railroads  in  Streets — Grant  of 
he  approached  the  trestle  he  saw  Consent — Illegal  Condition  Attach- 
the  plaintiff  on  it,  after  he  had  ed — Effect. —  a  grant  of  consent 
put  on  brakes,  and  could  have  by  a  city  to  the  occupancy  of  its 
stopped  his  engine,  but  that  the  streets  by  a  railroad  company 
plaintiff  stepped  on  one  of  the  which  was  authorized  to  occupy 
cap-sills;  so,  believing  him  to  be  a  the  streets  if  the  city  consented, 
workman,  he  took  off  brakes  and  is  not  defeated  by  a  condition  sub- 
ran  his  engine  at  the  speed  usual  sequently  attached  which -is  void, 
in  crossing  trestles.  The  plaintiff  or  even  illegal.  Galveston  &  W. 
was  struck  and  injured  by  some  Ry.  Co.  v.  City  of  Galveston, 
part  of  the   train    while   he  was  (Tex.),  39  S.  W.  Rep.  920. 

sitting  on  the  cap-sill.    Held^  that  

the    engineer    used    due  care    to  ^a    DrAriucpc 

avoid  injury  to  the  plaintiff,  and  '^'  Ktttivtiib. 

that  the  court  did   not  err  in  in-  Appointment    of    Receiver — Va- 

structing  the  jury  that  if  they  be-  lidity — Estoppel. — Upon  the    com- 

lieved  the  testimony,  as  a  whole,  meucenient  of  an  action,  on   the 

to  be  true,  the  plaintiff  could  not  application  of  the  plaintiff  bank, 

recover.     Little  v,  Carolina  Cent,  a  creditor,  and  by  the  consent  of 
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the  defendant,  a  receiver  was  laws  of  a  state  the  right  to  con- 
appointed.  Subsequently  other  demn  100  feet  of  land  for  a  right 
creditors  of  the  defendant  inter-  of  way,  it  will  be  presumed  that  a 
vened  in  the  action  and  objected  footpath  five  feet  from  the  track  is 
to  the  continuance  of  such  person  on  the  right  of  way.  Haley  v. 
as  receiver,  and  another  one  was  Kansas  City,  M.  &  B.  R.  Co.^ 
appointed  at  their  request.  After  (Ala.),  21  So  Rep.  357. 
such  second  appointment,  the  County  Road  over  Right  of  Way — 
claims  of  the  plaintiff  bank  were  Condemnation— Damages.— Where 
purchased  by  one  who  then  for  the  a  strip  of  land  is  condemned  across 
first  time  became  a  party  to  the  the  right  of  way  of  a  railway  corn- 
action.  Held,  that  such  purchaser  pany  for  a  county  road,  the  county 
was  not  estopped  to  attack  the  is  liable  only  for  the  market  value 
validity  of  the  order  appointing  of  such  land,  and  not  for  the  ex- 
the  receiver  in  the  action.  Grant  penditures  which  the  railway  com- 
V,  lyos  Angeles,  etc.,  Ry.  Co.,  pany  will  have  to  make  to  place 
(Cal.  1897),  47  Pac.  Rep.  872.  the  crossing  in  condition  for  pub- 

Order  Fixing  Compensation  of  lie  use  under  a  state  statute  re- 
Receiver  in  Action  —  Appealable  quiring  railway  companies  to 
Order. — An  order  of  court  fixed  make  and  keep  in  repair  the  cross- 
the  compensation  of  one  as  re-  ing  of  county  roads  over  and  upon 
ceiver  in  an  action,  and  taxed  such  their  right  of  way.  Gulf,  C.  &  S. 
compensation  as  costs  in  the  F.Ry.  Co.  i'.  Milam  County,  (Tex.), 
action,  as  against  all  the  parties,  38  S.  W.  Rep.  747. 
and  directed  and  authorized  the  Parol  License  to  Enter  on  Land — 
receiver  to  apply  towards  its  Revocability. — A  parol  license  to  a 
payment  the  balance  of  a  fund  railroad  company  to  enter  upon 
remaining  in  his  hands  as  such  land,  and  construct  its  road  is 
receiver.  Held^  that  such  order  revocable  at  the  will  of  the  owner, 
was,  in  effect,  a  final  judgment  and  such  license  is  revoked  ipso 
upon  a  collateral  matter  arising  facto  when  the  licensor  conveys 
out  of  the  action,  and  was  appeal-  the  premises.  Minneapolis,  St. 
able  by  any  party  interested  in  P.  &  S.  Ste.  M.  Ry.  Co.  v.  Marble 
the  fund.  Grant  z^.  Los  Angeles,  et  aLy  (Mich.),  319. 
etc.,  Ry.  Co.,  (Cal.  1897),  47  Pac.  Power  of  Railroad  Companies 
Rep.  872.  to    Hold    Land     by    Dedication.— 

Receivers  —  Deficit — Liability   of   Where  the  only  methods  by  which 
Plainitff  Mortgagee.— A  mortgagee    railroad  corporations  are  empow- 
plaintiff  at  whose  instance  a  re-    ered   to  take    land    in    a   statute 
ceiver  has  been  appointed  for  a    granting    them   certain     general 
railway  cannot   be  compelled,  in    powers  which  are  enumerated  are 
the  event  that    the    expenses  of    by  voluntary  grant  and  donation, 
operation  and  management  exceed    or   by  condemnation,    a   railroad 
the  value  of  the  property,  to  make    company    cannot    hold    land    by 
good  the  deficit,  unless  the  order    dedication.      Minneapolis,  St.   P. 
of  appointment  was   made   upon    &  S.   Ste.  M.  Ry.  Co.  v.  Marble, 
that  condition,  and  is  not  liable  to    et  a/.,  (Mich.),  319. 
the  employees  of  such  receiver  for       Injury  to  Land  Held  by  Tenant — 
their   wages.     Farmers'    L<oan   &    Right   of  Action. — In    an    action 
Trust  Co.   V,   Oregon  Pac.  R.  Co.    against  a  railway  company  to  re- 
et  al,y  (Ore.),  48  Pac.  Rep.  706.  cover  damages  for  cutting  off  ac- 

cess  to  a  spring  by  fencing  its  right 

19    DiruT  nc  UTAv  of  way,  it  appeared  that  the  land  so 

14.  Kibnr  Uh  WAY.  injured  was,   at  the  time  of  the 

Foot  Path — Right  of  Way— Pre-  bringing  of  the  suit  and  trial  of 
sumption. — Where  a  railroad  is  the  cause,  owned  by  the  plaintiff, 
granted   by  the  constitution  and    but  in  possession  of  a  tenant,  and 
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had  been  in  such  possession  at  the  The    provision    in    Gen.    St.     of 

time  of  and  since  the  building  of  Minnesota,     1894,    §    399,     which 

the  fence.    There  was  no  evidence  authorizes  the  court  to  direct  ser- 

that    damage    was    done    to    the  vice  to  be  made  upon  the  agents 

reversion.    Held,  that  there  was  or  servants  of  the  carrier  is  not 

no  right  of  action  in  the  plaintiff,  open  to  the  objection  that  by  such 

but  the  right  of  action,  if  there  service  an  attempt  is  made  to  ob- 

was    any,   was    in    such    tenant,  tain  jurisdiction  over  the  carrier 

Kansas  City,  etc.,  R.  Co.  v.  King,  without  due  process  of  law.   State 

(Ark.  18%),  38  S.  W.  Rep.  13.  v.  Adams  Exp.  Co.,   (Minn.  18%), 

68  N.  W.  Rep.  1085. 
Express  Companies-Notice-Ser- 

u.  SERVICE  OF  PROCESS.  i:^s^:i^l^:^iz^7S'^:: 

Service  of  Notice  upon  Corpora-  (Minn.  18%),  68  N.  W.  Rep.  1085, 
tions— Joint-Stock  Associations. —  an  alternative  writ  of  fnandamus 
In  State  v.  Adams  Exp.  Co.,  was  issued,  on  the  relation  of  the 
(Minn.  18%),  68  N.  W.  Rep.  1085,  state  railroad  and  warehouse 
the  court  said:  '*At  common  law  commission,  to  compel  the  Adams 
the  courts  have  always  possessed  Express  Company,  a  non-resident, 
the  right  and  authority  to  direct  joint-stock  association  engaged  in 
the  manner  of  service  of  writs  of  business  in  this  state  as  a  common 
fnandamus y  and  with  respect  to  carrier,  to  print  and  keep  for 
service  upon  private  corporations  public  inspection  schedules  show- 
the  rule  has  been  that  service  ing  the  classification,  rates,  fares, 
should  l>e  made  on  the  head  officer  and  charges  for  the  transportation 
or  upon  the  select  body  or  person  of  property  of  all  kinds  and 
within  the  corporation  whose  classes  in  force  and  charged  by  it 
province  it  is  to  put  in  motion  the  in  the  state,  and  to  file  a  copy  of 
machinery  necessary  to  secure  such  schedule  with  the  com  mis- 
performance  of  the  duty.  No  sion.  When  allowing  the  writ, 
reason  exists  why  the  rule  above  the  court  directed  that  service  he 
stated  should  not  be  applicable  made  npon  one  J.  W.  Owen,  gen- 
when  service  is  to  be  made  upon  a  eral  agent  of  the  company, 
joini -stock  association."  Service  was  actually  made  upon 

Service  of  Notice  on  Common  Owen,  but  on  the  return  day  it 
Carriers — Delegation  of  Legisla-  was  shown  that  he  was  not  a 
tive  Powers— Constitutional  Pro-  general  agent,  but  simply  the 
vision. — That  part  of  Gen.  St.  local  agent  at  St.  Paul.  No  claim 
1894,  §  399,  (Minn.),  which  pro-  was  made  that  the  company  had  a 
vides  that  the  courts  may  direct  general  manager  or  general  agent 
the  manner  in  which  notice  may  in  this  state,  or  any  officer  or 
be  given  to  the  common  carrier  agent  superior  to  Owen  ;  and  it 
proceeded  against,  is  not  violative  clearly  appeared  that  all  of  the 
of  the  constitutional  provision  officers  named  in  the  articles  of 
which  forbids  the  delegation  of  association,  and  all  of  the  share- 
legislative  powers  to  the  judiciary,  holders,  were  non-residents  of  the 
Nor  have  legislative  powers  been  state,  and  not  within  its  borders, 
delegated  in  section  5979,  which  Held,  that  the  service  was  suffi- 
provides  that  the  court  or  judge  cient  to  confer  jurisdiction  upon 
allowing  a  writ  of  fnandamus  the  court  issuing  the  writ  to  pro- 
shall  direct  the  manner  of  serving  ceed  with  the  hearing. 

the  same.     State  v,  Adams  Exp.  

C^  (Minn.  18%),   68  N.  W.  Rep.  ^g    g^^gE^  RAILWAYS. 

Carriers  —  Service  of   Notice —  Elevated  Street  Railways — Use  of 

Statutory   Provisions  —  Validity. —  Streets— Legality. — While    streets 
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are  held  in  trust  for  the  public  use,  ment  of  which  will  protect  the 
and  can  only  be  appropriated  to  rights  of  all  parties  interested.'' 
the  purposes  for  which  they  were  Same — Abutting  Owners — Dam- 
dedicated,  it  is  not  subjecting  ages. — In  Doane  v,  Lake  St.  EL 
them  to  an  unlawful  use  to  permit  R.  Co.,  (111.  18%),  46  N.  E.  Rep. 
elevated  street  railroads  to  be  520,  a  bill  for  injunction  by  an 
placed  in  them.  Doane  v,  Lake  abutting  property  owner  to  re- 
st. El.  R.  Co.,  (111.  1896),  46  N.  E.  strain  the  building  of  an  elevated 
Rep.  520.  railway  in  the  street,  in  reference 

blevated  Railways  —  Construe-  to  the  recovery  of  damages  by 
tion  and  Operation —  Injunction  abutting  owners  for  injury  to 
by  Abutting  Owner. — Where  the  property,  Wii^kins,  J.,  delivering 
fee  of  the  street  is  in  the  city,  the  opinion  of  the  court  said : 
such  damages  as  the  abutting  **The  injury  would  be  a  continu- 
owner  may  suffer  from  the  con-  ing  and  permanent  one,  and 
struction  and  operation,  under  therefore  a  single  recovery  can  be 
authority  from  the  municipality,  had  for  the  whole  damages,  pres- 
of  an  elevated  railroad  in  the  ent  and  future.  Railroad  c5o.  v, 
street  are  merely  consequential,  Loeb,  118  111.  203,  8  N.  E.  460,  and 
so  far  as  they  affect  the  property  authorities  cited  ;  Gait  v.  Railway 
abutting  on  the  street.  In  such  Co.,  157  111.  125,  41  N.  E.  643. 
case,  as  there  is  no  physical  tak-  Moreover,  we  think  it  clear  that 
ing  of  the  land,  injunction  will  the  defendant,  if  sued  for  result- 
not  lie  to  enjoin  the  construction  ing  injury,  would  not  be  heard  to 
and  operation  of  such  road  at  the  say  its  road  was  a  nuisance,  or 
suit  of  an  abutting  property  owner,  built  in  violation  of  the  law. 
the  remedy  being  an  action  at  law  Having  accepted  and  availed  it- 
for  damages.  Doane  v.  Lake  St.  self  of  the  grant  of  authority 
El.  R.  Co.,  (111.  1896),  46  N.  E.  from  the  city  to  occupy  the  street, 
Rep.  520.  it  would  be  estopped  to  question 

Elevated   Railways  in    Streets —  the    validity    of    that    authority. 

Lawful  Use. — It  is  not  subjecting  For    the    purpose     of     recovery 

streets  to  a  new   servitude  or  un-  against   it  of  damages,   whether 

lawful  use  to  permit  the  construe-  present  or  prospective,    its  road 

tion  and  operation  in  them  of  an  must   be  deemed  lawfully  in  the 

elevated  railway.     Doane  v.  Lake  street,  and  it  compelled   to  fully 

St.  El  R.  Co.,  (111.  1896),  46  N.  E.  compensate    all    parties    injured 

Rep.  520.  upon  that  theory.      This   proposi- 

Same — Injunction     by    Abutting  tion    seems  to  us    so  reasonable 

Owner.-^In  Doane  v,  Lake  St.  El.  that  authorities  need  scarcely  be 

R.   Co.,    (111.  1896),  46  N.  E.  Rep.  cited  in  its  support.      It   is,   how- 

520,  a   bill  for  injunction    by   an  ever,  fully  sustained   by   the  fol- 

abutting  property    owner  to    re-  lowing  cases :    City  of  Chicago  v. 

strain  the  building  of  an  elevated  Wheeler,  25  111.  396 ;    Higgins  v, 

railway,    the    court    said:      **The  City  of  Chicago,  18  111.  276 ;  People 

principle   is    that,    the    abutting  v,  Maxon,   139  111.  306,   28  N.   E. 

property  owner  having  a  complete  1074 ;    Brewing  Co.   v,  Flannery, 

remedy  at  law,  a  court   of  equity  137  111.   318,   27  N.  E.  286 ;  Joy  v. 

will  not,  upon  his  allegation   that  St.  Louis,  138  U.  S.  51,  11  Sup.  Ct. 

the     ordinance     authorizing    the  243.'* 

construction  is  illegal,  enjoin  the  Same — Consent  of  Abutting 
defendant  from  proceeding  until  Owners — Illegal  Ordinance — Rem- 
the  question  of  illegality  can  be  edy. — The  fact  that  an  ordinance 
litigated  and  determined,  but  will  granting  an  elevated  railroad  corn- 
remit  him  to  his  action  at  law;  pany  the  right  of  constructing  and 
and  this,  it  seems  to  us,  is  a  just  operating  an  elevated  railroad  in 
and  reasonable  rule,  the  enforce-  certain  streets  was  passed  without 
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a  valid   petition  therefor,  sig^ned  Pac.  Rep.  452,  an  action  against  a 

by  owners  representing-  more  than  street-railway  company  to  recover 

one-half  of  the  frontage  of  such  for  personal  injuries   received  by 

streets,   as    required    by    statute,  a  child  while  on   the   track  of.  the 

renders  such  ordinance  illegal  and  defendant,  the  court  held  that  the 

authorizes  an  action  on  behalf  of  question  whether  the   keeping  of 

the  public  to  restrain  the  construe-  an  attendant  with  young  children 

t ion  and  operation  of  the  road,  but  or    keeping    them     shut      up     is 

the  statute  requiring  such  petition  necessary   under   any  given    cir- 

does  not  give  abutting  owners  a  cumstances,  to  constitute  ordinary 

new   right  in  streets  that  is  en-  care  for  the  safety  of  such  chil- 

forceable    in    equity.      Doane    v,  dren,  was  one  of  fact  for  the  jury, 

Lake  St.  El.  R.  Co.,  (111.  18%) ,  46  and  not  for  the  court  to  determine 

N.  E.  Rep.  520.  as  a  matter  of  law. 

Same — Assessment  of  Stock  to  Same — Injury  to  Child — Care — 
Corporation. — Where  it  does  not  instructions — Error. — In  an  action 
appear  that  the  shares  of  the  against  a  street-railway  company 
stockholders  in  an  elevated  rail-  to  recover  for  personal  injuries  re- 
way  company  are  assessed,  the  ceived  by  a  child  through  being 
stock  is  properly  assessed  to  the  struck  by  a  car  while  on  the  track 
corporation.  Robbins  v,  Magoun,  of  the  defendant,  an  instruction 
70  N.  W.  Rep.  700.  that  it  was  the  duty  of  a  person  or 

Same — Mistake  in  Classification  company  operating  such  a  road 
— Effect. — A  mistake  in  classifying  upon  the  streets  of  a  city  to  pro- 
property  will  not  be  permitted  to  vide  **  proper  cars  and  appliances, 
defeat  the  collection  of  taxes  and  to  provide  safe,  skillful, 
justly  due.  Robbins  v,  Magoun,  watchful,  and  competent  agents 
70  N.  W.  Rep.  700.  or  servants  to  manage  the  same," 

Street     Railways — Personal     In-  is  erroneous  in  that  it  fails  to  state 

juries — Complaint  —  Pleading. — In  that,  so  far  as  its  obligation  to  the 

Cunningham  v*  Los  Angeles  Ry.  plaintiff  is  concerned,  it  was  called 

Co.,  (Cal.  1897) ,  47  Pac.  Rep.  452,  upon    to  exercise    only    ordinary 

an  action  to  recover  for  personal  care  in  providing  such  servants, 

injuries,  it  was  held  that  a  com-  Cunningham  v,  lyos  Angeles  Ry. 

plaint     averring     negligence    in  Co.,  (Cal.  1897),  47  Pac.  Rep.  452. 

general   terms   was    sufficient  in  Same — Negligence — Instructions 

such  an   action  and  good  against  — Error. — In  Cunningham  v,  Lros 

a  demurrer.  Angeles  Ry.  Co.,   (Cal.  1897),  47 

Same — injury  to  Child  —  Con-  Pac.  Rep.  452,  an   action  against 

tributory  Negligence  of  Parents. —  a  street-railway  company  to  recov- 

In  an  action  against  a  street-rail-  er   for  injuries  to  a  child  on  its 

way  company  to  recover  for  per-  track,  where  the  issue  was  upon  the 

sonal  injuries  received  by  a  child  question  whether  the  plaintiff  was 

while  on   the  defendant's  track,  injured  through  the  actual  negli- 

where  the  question  whether,  not-  gence  of  the  defendant,  and  the 

withstanding  contributory  negli-  jury  was  instructed  that  in  deter- 

gence  on  the  part  of  the  plaintiff's  mining  whether  the  defendant  was 

parents,  the  defendant  could  have  negligent  in  not  stopping  its  car 

avoided    the    injury,    was    fairly  so  as  to  avoid  the  injury,  they  had 

involved  in  the  evidence,  the  case  the  right  to  take   into  considera- 

in   that   regard  was  a  proper  one  tion  the  fact  that  the  motorman 

for  the  jury.    Cunningham  v.  Los  **  had  only   been   at   work    about 

Angeles  Ry.  Co.,    (Cal.,   1897),  47  twelve  days,  according  to  his  own 

Pac.  Rep.  452.  testimony,  and  was  a  new  hand  on 

Same— Care  to  Be  Exercised  by  the  road,"  Van  Fi^eet,  J.,  deliver- 

Parents. — In  Cunningham  v.   I^os  ing  the  opinion  of  the  court,  said  : 

Angeles  Ry.   Co.,    (Cal.  1897),  47  "It  is  objected  that  the  instruction 
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was  erroneous,   as  submitting'  to  way  company  to  recover  for  pcr- 

the  jury  an  element  which  could  sonal  injuries,   it   appeared    that 

have  no  competent  bearing*  upon  while  the  plaintiff  was  riding  on  a 

the  question   whether    defendant  car  of  the  defendant  with  his  foot 

was  guilty  of  the  deg-ree  of  negli-  projecting-    slig-htly    beyond    the 

gence  with  which  it  was  charge-  edge  of  the  car,  a  wagon  passing 

able,  under  the  circumstances  of  on  the  street  was  driven  so  near 

the  case  ;  and  this  objection  must,  the  car  that  it  caught  the  plaint- 

we  think,  be  sustained.     Defend-  iff*s  foot  and  injured  it.     It  also 

ant  was    responsible  to  plaintiff  appeared  that   the    plaintiff  was 

for  a  want  of  ordinary  care  only,  exercising  ordinary    care  at    the 

and  whether  it  was  in  the  exercise  time  he  was  injured.    Held,  that 

of  such  care  was  to  be  determined  the  mere  happening  of  the  acci- 

f  rom    a     consideration    of     what  dent,  together  with  the  exercise  of 

actually  occurred  at  the   time  of  ordinary  care  by  the  plaintiff  did 

the  alleged  negligent  act,  regard-  not  raise  a  presumption  of  negli- 

less  of  any  fact  affecting  the  gen-  gence  against  the  defendant,  so 

eral  character  of  the  servant  for  as  to  shift  the   burden   of    proof 

skill    or    proficiency    in   the    dis-  upon   it   to  show    freedom    from 

charge  of  his  duty.    The  question  negligence.      Chicago     City    Ry. 

was,  did  the  servant  exercise  ordi-  Co.  v.  Rood,   (Ill.)>  ^  N.  K.  Rep. 

nary  care  to  avoid  the  injury  ?    If  238. 

he  did,  the  plaintiff  could  not  re-  Highways  —  Duties  of  Street 
cover,  no  matter  how  wanting  the  Railways  and  Public. — Street-rail- 
servant  may  have  been  in  general  wa^*  companies  have  no  superior 
competency;  while,  if  he  did  not  or  predominant  right  to  the  use 
exercise  such  care,  plaintiff  was  of  the  highways  in  which  their 
entitled  to  recover,  even  if  the  ser-  cars  run,  over  the  rights  of  other 
vant  possessed  the  utmost  degree  persons  passing  on  foot  or  with 
of  efficiency  and  skill  in  the  per-  vehicles,  except  that,  because  of 
formance  of  his  duty.  The  sole  the  inability  of  their  cars  to  devi- 
question,  therefore,  was,  what  was  ate  from  their  track,  other  passers 
the  conduct  of  the  servant  at  the  must  give  them  the  right  to  pass 
time  ?  and  this  was  to  be  unem bar-  when  occasion  requires,  and  a 
rassed  by  any  consideration  of  his  correlative  duty  therefore  de- 
general  qualifications.  The  lat-  volves  upon  other  passers  to  per- 
ter  consideration  is  proper  where  niit  the  passage  of  such  cars  when 
the  defendant  is  required  to  exer-  they  observe  or  are  informed  that 
cise  the  highest  or  utmost  degree  such  passage  is  required.  Buttelli 
of  care,  and  is  held  responsible  for  z;.  Jersey  City,  etc.,  Ry.  Co.,  (N. 
slight  negligence.  Boy  ce  z*.  Stage  J.  1896),  36  Atl.  Rep.  700. 
Co.,  25  Cal.  468;  Ficken  z/.  Jones,  Street  Railways — Foot  Passen- 
28  Cal.  618.  In  such  a  case  the  in-  gers— Use  of  Highways. — A  foot 
quiry  becomes  pertinent,  but  not  passenger  along  a  public  highway 
here.  Deer.  Neg.  §  407  ;  2  Thomp.  has  a  right  to  use  any  part  there- 
Neg.  408  ;  Jacobs  v,  Duke,  1  E.  D.  of.  Whether  the  use  made  of  the 
Smith,  271;  Chase  z/.  Railroad  Co.,  part  selected  is  prudent  or  not 
77  Me.  62.  These  principles  have  must  depend  on  the  circumstances, 
been  expressly  approved  and  fol-  If  there  is  a  sidewalk  or  path, 
lowed  by  this  court.  Towle  v.  Im-  separated  from  a  roadway  for 
provement  Co.,  98  Cal.  342,  33  Pac.  vehicles,  whether  or  not  a  foot 
207,  and  see  the  large  number  of  passenger  could  prudently  use  the 
citations  there  made.'*  roadway  for  passage  would  pre- 
Street  Railways — Personal  Inju-  sent  one  question.  * 'Butt  where 
ries — Presumption  — Negligence —  there  is  no  such  sidewalk  or  path. 
Burden  of  Proof. — In  an  action  by  and  a  foot  passenger  must  make 
a  passenger  against  a  street-rail-  his  passage  in  the  space  also  used 
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for  vehicles,  another  question  is  mitted  to  the  jury.      Buttelli  v. 

presented.    But  in  either  case  the  Jersey  City,  etc.,  Ry.  Co.,    (N.  J. 

question  is  for  the  jury.     Buttelli  18%),  36  Atl.  Rep.  700. 

V.  Jersey  City,  etc.,  Ry,  Co.,  (N.  Street  Railways — Failure  to   Re- 

J.  18%) ,  36  Atl.  Rep.  700.  pair  Track— Negligence  —  Instruc- 

Street    Railways — Pedestrians —  tions.  —  In  an  action  against    a 

Contributory     Negligence — Ques-  street  railroad  to  recover  damages 

tion  for  Jury. — When  one  who  was  for  an   injury   sustained    by   the 

passing  on  foot    along  a   public  plaintiff  by   being    thrown   from 

highway,   which  had  no  sidewalk  his  sleigh  when  crossing  its  track, 

or  path,  but  a  side  ditch,  and  the  the  declaration  charged  as  an  act 

rails  of  a  street-railway  company  of  negligence  on  the  part  of  the 

whereon  its  cars  ran  in  the  same  railroad  that  its  inner  and  outer 

direction  in  which   he  was  going  rail,  where  it  curved  around  the 

were  laid  within  about  two  feet  of  corner  of  two  intersecting  streets, 

the  ditch,  it  was  a  question  for  the  was  raised  above  the  level  of  the 

jury   whether,  in   walking  along  streets  from  two  to  three  inches, 

the  track,  or  the  narrow  space  be-  rendering  that  part  of  the  streets 

tween  it  and  the  ditch,  he  failed  dangerous  and   unsafe  for  public 

to  do  what  a  prudent  man  would  travel.    The  defendant  contended 

do  under  the  circumstances.     But-  that,   if  it  put  its  rails  upon  the 

telli  V,  Jersey  City,  etc,,  Ry.  Co.,  grade  in  the  first  place,  it  was  not 

(N.  J.  18%),  36  Atl.  Rep.  700.  liable  ;  and  that  any  fault  in  the 

Street  Railways — Deaf  Person —  difference  between  the  elevation 
Care  to  Be  Exercised.— Plaintiff  of  the  rails  and  the  street  was  the 
was  a  "little  deaf,*' but  was  not  fault  of  the  city.  Upon  this  con- 
thereby  excluded  from  the  use  of  tention  the  presiding  justice  in- 
public  highways ;  only  his  duty  in  structed  the  jury  that  the  railway 
respect  to  care  for  his  personal  company,  under  the  evidence  in 
safety  is  to  be  considered  with  re-  the  case,  was  not  bound  to  keep 
fere  nee  to  that  disability.  But  it  the  street  in  repair,  or  between 
is  also  to  be  considered  with  refer-  the  rails,  as  that  duty  was  left 
ence  to  the  right  of  the  railway  with  the  city ;  and  he  further  in- 
company  to  require  him  to  remove  structed  the  jury  that  the  railroad 
from  the  track  upon  his  observing  company  was  bound  to  so  Con- 
or being  notified  that  a  car  was  struct  and  maintain  its  track  that 
about  to  pass.  Whether,  there-  the  travel  upon  the  street  could 
fore,  plaintiff,  under  those  circum-  cross  the  tracks  safely,  with  the 
stances,  used  proper  care  to  ob-  exercise  of  reasonable,  ordinary 
serve  defendant's  car  or  to  receive  care.  Heldy  that  the  instruction 
notice  of  its  passage  being  re-  that  the  railroad  company  was 
quired,  was  also  a  question  for  the  not  bound  to  repair  the  street  be- 
jury.  Buttelli  z/.  Jersey  City,  etc.,  tween  its  rails  became  immate- 
Ry.  Co.,  (N.  J.  18%),  36  Atl.  Rep.  rial,  and  is  not  open  to  exception. 
700.  Bangs  v.  Lewiston,  etc.,  R.   Co., 

Street  Railways— Injury  to  P^r-  (Me.  18%),  36  Atl.  Rep.  73. 
son  near  Track — Negligence. — If  Street  Railways— Injury  to  Per- 
a  motorman  running  a  trolley  car  son  Driving — Contributory  Negli- 
on  a  highway  in  the  daytime  per-  gence. — As  a  person  took  his  seat 
ceives  a  person  passing  along  on  in  a  wagon,  and  was  about  to 
foot  upon  or  closely  beside  the  drive  along  a  street  in  which  there 
track,  and  apparently  heedless  of  was  a  street-car  track,  he  saw  a 
signals,  and  the  motorman  can  car  approaching  rapidly  behind 
arrest  the  movement  of  the  car  him.  He  drove  along  the  street, 
before  striking  the  man,  his  clear  of  the  track,  for  ninety-five 
failure  to  do  so  is  evidence  of  feet,  and  then  without  again  look- 
negligence  which    must  be    sub-  ing  for  the  car,  attempted  to  drive 

7  (N.  s.)  A.  &  E.  R.  Cas.— 51 
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across  the  track  at  a  street  cross-  company  the  duty  of  keeping*  the 
ing  and  was  struck  and  injured  space  between  the  rails  in  repair 
by  the  car.  It  appeared  that  no  is  not  obvious  to  the  court,  as 
signals  were  given  by  the  car  for  necessary  to  counteract  the  ordi- 
the  crossing.  Held,  that  he  was  nary  wear  and  tear  of  the  road 
guilty  of  such  contributory  negli-  produced  by  the  feet  of  horses 
gence  as  to  prevent  recovery  for  constantly  passing  over  it.  Other 
his  injuries.  South  Covington  &  horses  besides  those  of  the  rail- 
C.  St.  Ry.  Co.  V,  Enslen,  (Ky.),  road  company  pass  over  and  upon 
38  S.  E.  Rep.  830.  the     railroad     tracks,    especially 

Street  Railways  —  Negligence —  where  the  chances  for  passing  are 
Question  for  Jury. — The  question  narrow,  and  the  teams  engaged  in 
whether  it  was  negligence  on  the  passing  are  numerous ;  and  at 
part  of  a  street-railway  company  crossings  the  track  is  usually 
to  run  a  car  with  the  platform  much  more  trodden  by  horses 
t^rowded  with  passengers  at  a  driven  by  travelers  than  by  rail- 
high  rate  of  speed  around  a  sharp  road  horses,  ^angs  v,  Lewiston, 
curve  is  for  the  jury.  Reber  z/.  etc.,  R.  Co.,  (Me.  18%),  36  Atl. 
Pittsburg  &  B.  Traction  Co.,  Rep.  73. 
(Pa.),  36  Atl.  Rep.  245.  Same. — A  city,   in  the  absence 

Riding  on  Platform  of  Street  of  municipal  regulation  or  agree- 
Car  —  Negligence  —  Question  for  ment  between  the  parties,  does 
Jury. — A  passenger  on  a  crowded  not  surrender  its  supervision  and 
street  car  was  unable  to  get  in  the  control  of  its  streets,  and  cannot 
car,  so  in  accordance  with  the  very  well  do  so  while  the  statutory 
conductor's  directions,  he  stood  at  regulation  exists  which  requires 
the  outer  edge  of  the  rear  platform,  it,  at  its  peril,  to  keep  its  streets 
'near  the  step,  and  stood  with  his  safe  and  convenient  for  travelers, 
back  to  the  car,  holding  to  the  Held,  that  the  controversy  wheth- 
iron  railing  behind  him.  While  er  the  city  or  the  railroad  com- 
he  was  in  such  position  the  cur-  pany  is  bound  to  keep  that  portion 
rent  was  cut  off,  extinguishing  of  the  street  lying  within  the 
the  lights,  and  the  car  was  al-  rails  of  the  railroad  in  repair  be- 
lowed  to  run  at  the  rate  of  15  or  20  comes,  in  any  view,  a  practical 
miles  an  hour  down  a  grade  in  question  only  as  between  the  rail- 
which  there  was  a  sharp  curve  road  corporation  and  the  city, 
with  which  he  was  familiar,  and  rather  than  as  between  the  parties 
his  hold  was  broken  and  he  was  to  this  suit.  Bangs  v.  L/ewiston, 
thrown  off  and  injured  when  the  etc.,  R.  Co.,  (Me.  1896),  36  Atl. 
car  struck  the  curve.      Held,  that   Rep.  73. 

his  standing  on  the  platform  was  Street  Railways  —  Bridge  over 
not  negligence  per  se,  but  a  ques-  Railway  Track — Additional  Servi- 
tion  for  the  jury.  Reber  v,  Pitts-  tude. — Where  a  railway  company 
burg  &  B.  Traction  Co.,  (Pa.),  36  upon  entering  the  limits  of  a  city 
Atl.  Rep.  245.  had  to  cut  through  an  embank- 

Street  Railways — Duty  to  Repair  ment  in  such  city  and  to  construct 
Street  between  Rails. — While  a  a  bridge  over  such  cut  sufficient 
street-railroad  company  has  the  for  the  use  of  the  public  and  ordi- 
right  to  keep  its  track  in  repair,  nary  vehicles,  the  running  of 
so  as  to  prevent  depreciation  by  street  cars  over  such  bridge  im- 
wear  and  tear,  the  city  not  oppos-  poses  an  additional  servitude 
ing,  and  to  keep  the  earth  about  thereon,  and  the  street-railway 
its  rails  firm  and  secure,  and  the  company  will  be  compelled  to 
right  of  maintaining  approaches  unite  with  the  railway  company 
to  its  rails  at  crossings  so  as  to  let  in  the  maintenance  of  the  bridge 
teams  pass  over  them  easily,  the  and  to  provide  the  necessary  con- 
propriety  of  imposing  upon  the    veniences     at     the    intersection. 
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Carolina  Cent.  R.  Co.  v.  Wilming-  Chicagfo  &  N.  W.  Ry.  Co.  v.  Mil- 
ton St.  Ry.  Co.,  (N.  Car.),  26  S.  waukee  R.  &  K.  Electric  Ry.  Co., 
B.  Rep.  913.  (Wis.),  70  N.  W.  Rep.  678. 

Electric  Street  Railways — Addi-  Electric  Street  Railways — Intro- 
tional  Servitude. — The  property  of  duction  of  Evidence. — In  an  action 
the  owner  of  the  fee  in  a  hig-hway  against  a  street-railway  company 
is  not  subjected  to  an  additional  to  recover  for  personal  injuries, 
servitude  by  a  charter  granted  an  the  defendant  introduced  as  wit- 
electric  railway  company  to  con*  nesses  two  employees,  both  of 
struct  and  operate  an  electric  whom  had  made  written  reports 
railway  over  the  highway.  Can-  to  the  defendant  on  the  accident 
astota  Knife  Co.  v,  Newintrton,  at  the  time  of  its  occurrence.  The 
Ac,  Co.,  (Conn.),  36  Atl.  Rep.  defendant  refusing  the  request  of 
1107.  the  plaintiff  to  produce  the    re- 

Same — Unauthorized  Construe-  ports,  the  court  ordered  them  to 
tion — Injunction. — Where  the  fran-  be  produced,  whereupon  the  plain- 
chise  of  a  street-railway  company  tiff  offered  in  evidence  only  two 
grants  it  the  right  to  construct  statements  from  one  report,  and 
and  operate  a  street  railway  over  did  not  use  the  other.  The  defen- 
certain  routes,  a  location  made  by  dant  requested  that  the  plaintiff 
such  company  on  a  highway  which  be  required  to  use  all  of  such  re- 
is  included  in  the  routes  over  ports  which  was  refused  by  the 
which  its  franchise  is  granted  can  court,  as  was  its  request-  to  be 
be  within  the  terms  of  such  allowed  to  introduce  them  as  a  part 
franchise  only  if  made  as  part  of  of  its  own  evidence,  the  court 
a  location  which  substantially  f ol-  ruling  that  it  might  lay  in  only 
lows  some  one  of  the  routes  speci-  such  part  of  the  report  used  by 
ally  described,  and  where  such  the  plaintiff  as  related  to  the 
location  does  not  substantially  matters  contained  in  the  state- 
follow  one  of  such  routes,  an  in-  ments  introduced  by  the  plaintiff 
junction  is  the  proper  remedy  of  from  such  report.  Held,  that 
the  owner  of  the  fee  in  such  high-  such  rulings  were  correct.  Laufer 
way,  as  the  construction  of  the  v.  Bridgeport  Traction  Co., 
road  thereon  would  be  a  continuing  (Conn. ) ,  37  Atl.  Rep.  379. 
injury  for  which  he  would  have  Same — Management  of  Cars — 
no  adequate  remedy  at  law.  Can-  Expert  Testimony. — In  an  action 
astota  Knife  Co.  v.  Newington  against  an  electric  street-railway 
Tramway  Co.,  (Conn.),  36  Atl.  company  to  recover  for  personal 
Rep.  1107.  injuries  evidence  of  the  president 

Electric  Railway  in  Highway —  and  inspector  of  the  defendants. 
Additional  Servitude. — The  con-  each  of  whom  was  an  expert  in 
Struction  and  operation  upon  a  the  management  of  electric  cars, 
highway  of  a  railway  which  is  to  as  to  the  management  of  the  car 
be  a  part  of  a  connecting  line  be-  which  caused  the  injury  was  ad- 
tween  two  cities  and  is  to  be  used  missible.  Laufer  v.  Bridgeport 
for  the  carriage  and  transporta-  Traction  Co.,  (Conn.),  37  Atl.  Rep. 
tion  of  passengers,  merchandise,    379. 

personal  baggage,  mail,  and  ex-  Same— Maximum  Speed — Con- 
press  matter,  in  cars  and  trains  struction  of  Statute. — A  state 
propelled  by  locomotive  engines  statute  conferred  power  on  local 
and  electricity  and  other  power  authorities  to  regulate  the  speed 
would  tend  to  obstruct  and  inter-  of  electric  cars  in  their  streets, 
fere  with  the  ordinary  uses  of  the  with  the  restriction  that  a  greater 
highway,  and  constitutes  an  addi-  rate  than  fifteen  miles  per  hour 
tional  servitude  upon  the  lands  of  should  not  be  allowed.  Held, 
abutting  owners  for  which  they  that  such  statute  did  not  by  estab- 
are     entitled     to    compensation,    lishing  a  maximum   rate  intend 
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that  any  less  rate  of  speed  should   Lauf er    v,    Bridgeport    Tractioa 
not  be  considered    reckless,    but   Co.,  (Conn.),  37  Atl,  Rep.  379. 

that  it   merely    empowered  local  

authorities  to  fix  any  rate  under  *f,    ernrir 

the  maximum.     I^aufer  v.  Bridge-  '''•  *'"^'^- 

port    Traction    Co.,    (Conn.),    37       Killing    of   Stock — Evidence. — 

Atl.  Rep.  379.  Where    there     is    uncontradicted 

Same — Rights  in  Highway. — An  testimony  of  the  engineer,  in  an 
electric    street-railway    company   action  against  a  railway  company, 
has  a  common  right  in  the  high-   to  recover  for  the  killing  of  stock,, 
way  with  every  other  traveler,  not   that  nothing  that  he  could  have 
a  superior  right,  and  they  must  be  done  would  have  been  effectual  to. 
so  managed  as    not  to  interfere   avoid  the  killing,  or  likely  to  have, 
unreasonably  with  the  like  rights   avoided  it,  a  recovery  should  not 
of  others.     I^aufer  z/.    Bridgeport   be  had  for  such  killing.    Mobile, 
Traction    Co.,     (Conn.),    37    Atl.   etc.,  R.    Co.    v,    Weems,    (Miss. 
Rep.  379.  1897) ,  21  So.  Rep.  306.  , 

Same — Injury  to  Person  Driving  Killing  of  Stock  —  Conflicting 
— Contributory  Negligence. — In  an  Testimony — Question  for  Jury. — 
action  against  a  street-railway  In  an  action  against  a  railway, 
company  to  recover  for  personal  company  to  recover  for  the  killing 
injuries,  it  appeared  that  the  of  a  mare,  the  plaintiff's  witnesses 
plaintiff  was  driving  on  the  left-  testified  that  the  train  was  sev- 
hand  side  of  a  drawbridge  on  enty  or  eighty  yards  from  the 
which  there  were  parallel  street-  mare  when  she  got  on  the  track, 
car  tracks ;  that  he  saw  a  car  that  she  ran  thirty  yards  before 
about  225  feet  away  approaching  being  killed,  that  only  one  alarm 
him  on  the  track  on  which  he  was  whistle  was  given,  and  the  train 
driving,  and  knew  that  another  did  not  stop,  and  no  effort  was. 
car  was  coming  up  behind  him  on  made  to  stop,  slow  up,  or  give  any 
the  other  track,  but  that  if  it  went  alarm.  The  engineer  testified 
at  its  ordinary  rate  of  speed  he  that  the  mare  got  on  the  track 
would  have  time  to  cross  safely  to  only  a  few  feet  in  front  of  the 
the  right-hand  side;  it  also  ap-  engine,  that  he  gave  the  alarm, 
peared  that  the  bridge  was  so  nar-  and  did  everything  possible  to 
row  that  he  could  not  possibly  avert  the  accident,  and  that  she 
have  turned  to  the  left.  He  at-  was  killed  a  few  seconds  after 
tempted  to  cross  to  the  rigfht  and  getting  op  the  track.  Held^  that 
was  struck  by  the  car  approaching  it  was  error  to  give  a  peremptory 
behind  him.  Held^  that  he  was  charge  to  find  for  the  defendant, 
not  guilty  of  contributory  negli-  and  that  the  case  should  have 
gence  in  assuming  that  the  car  been  submitted  to  the  jury.  Quinn 
would  be  run  at  its  ordinary  rate,  z/.  Southern  Ry.  Co.,  (Miss.  1896), 
and  attempting  to  cross  before  it.    21  So.  Rep.  6. 
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ABATEMENT. 

Survival  of  actions  for  personal 
injnries,  579. 

ACTIONS. 

See  Death  by  Wrongful  Act, 

BAGGAGB. 

Bicycles,  66. 

BIOYOLBS. 
Baggage,  66. 

BILL  OF  LADING. 

Delivery  of  goods  without  re- 
quiring presentation  of  bill  of 
lading,  5%. 

BURGLARY. 

Averments     of    ownership     in 

indictment,  604. 
Breaking  into  car,  604. 

CARRIERS  OF  GOODS. 

Delivery  of  goods  without  re- 
quiring presentation  of  bill  of 
lading,  596. 

Deviation;  573. 

Limitation  of  Liability  to  Fixed 
Amount  in  Gonsiaeration  of 
Reduced  Rates,  573. 

Cases  holding  that  negligence 
does  not  affect  validity    of 
limitation,  573. 
Cases  holding  that  negligence 
renders  limitation  void,  575. 
Right  of  carrier  to  limit  its  lia- 
bility to  its  own  line,  609. 
When  stipulations  limiting  lia- 
bility    inure    to     benefit    of 
connecting  carrier,  713. 

CARRIERS  OP  LIVE  STOCK. 
Assumption  of  rislc  by  shipper, 

Duty  to  furnish  cars,  524. 
Inspection  of  cars  by  shipper, 

Right  of  carrier  to  limit  its  lia- 
bility to  its  own  line,  609. 


CARRIERS  OF  LIVE  STOCK 
Continued, 

'  Right  to  limit  its  liability  as  to 
cars  furnished,  524. 

Shipper  not  charged  with 
knowledge  of  defect  not 
patent,  525. 

Validity  of  contract  of  exemp- 
tion from  liability  for  dam- 
ages from  defective  cars,  525. 

CARRIERS  OF  PASSENGERS 

^^  • 

f^jection  of  passengers,  700. 
Insufficient    platform    between 

track,  729. 
Liability  for  injuries  received 

by  passenger  through  fright, 

584. 
Liability    of    company     where 

there  are  two  exits,  one  safe 

and  the  other  unsafe,  729. 

CAR  STEP. 
See  Street  Railways, 

COMPETITION. 

Purchase  of  competing  line, 
346. 

CONFLICT  OF  LAWS. 
Death  by  wrongful  act,  114. 

CONNECTING  CARRIERS. 

Right  of  carrier  to  limit  its  lia- 
bility to  its  own  line,  609. 

When  stipulations  limiting  lia- 
bility inure  to  benefit  of  con- 
necting carrier,  713. 

CONTRIBUTORY      N  B  G  L I  - 
GENCE. 

See  Crossings, 
Contributory  negligence  at 
crossing  as  matter  of  law,  532. 

Drunkenness. 

Crossing,  122. 
Questions  of  law  and  fact,  533. 
Riding  on  platform  of  car. 

See  Street  Railways, 
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CORPORATIONS. 

Power  of  railroad  to  purchase 
competiag  road,  346. 

OOCJNTY  SEATS. 
Whether  statute    requiring" 
trains  to  stop  at,  is  an  inter- 
ference with  interstate  com- 
merce, 558, 

CROSSINGS. 

Adequacy,  623. 

Contributory  negligence  as  mat- 
ter of  law,  532. 

Drunken  person,  122. 

Duty  of  company  as  to  construc- 
tion and  maintenance,  623. 

Duty  to  stop,  look  and  listen,  742. 

Open  gates,  742. 

Overhead  crossing,  537. 

Stop,  look  and  listen,  plaintiff's 
evidence  rebutted  by  circum- 
stances of  case,  532. 

DAMAGES. 
See  Exemplary  Damages. 

DEATH  BY  WRONGPUL  ACT 

Conflict  of  laws,  114. 
Exemplary  damages,  165. 
Right  of  action  not  confined  to 
residents  of  state,  114. 

DRUNKENNESS. 
Riding  on  platform  of  car,  313. 

DRUNKEN  PERSON. 
Crossings,  121. 

DUE  PROCESS  OP  LAW. 
Eminent  domain,  26. 

EMINENT  DOMAIN. 
Due  process  of  law,  26. 

EVIDENCE. 
Photograph  of  locus  in  quo,  519. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

Power  of  railroad  company  to 
attack  collaterally  the  ap- 
pointment of  an  administra- 
tor, 536. 

Right  of  railway  company  to 
object  to  appointment;  536. 


FELLOW  SERVANTa 

Whether  statutes  providing-  for 
liability  of  railroads  for  in- 
juries incurred  through  the 
negligence  of  fellow  servant 
applies  to  receivers,  1. 

FRIGHT,  584. 

FRIGHTENING  HORSES^  733. 

GATES. 
Open  gates,  742. 

HACK  STANDS,  733. 

INTERSTATE  COMMBRCEL 

Statute  reg-ulating  stoppage  of 
trains,  558. 

INTOXICATION. 
See  Drunnkeness, 

LEASE. 

Competing  road,  346. 

Liability  of  lessor  for  defects  in 

construction,  665. 
Liability  of  lessor  for  failure  to 

maintain  fences,  666. 
Liability    of    lessor    g'enerally, 

665. 

LIFE  TABLES,  166. 

LIMITATION  OF  LIABILITY 
TO  FIXED  AMOUNT  IN 
CONSIDERATION  OF  RB- 
DUCED  RATES. 

Cases  holding  that  negligence 
does  not  affect  validity  of  lim* 
itation,  573. 

MASTER  AND  SERVANT. 
See  Fellow  Servants. 

MORTALITY  TABLES^  166. 

MUNICIPAL  CORPORA- 
TIONS. 

Authority  of  municipal  corpora- 
tions  to  grant  exclusive  privi- 
leges to  street  railway,  698. 

Change  of  grade  in  city  streets, 
638. 

Conditions  imposed  by  munici- 
pality upon  use  of  street,  72. 

Power  of  city  to  remove  tracks 
of  street  railway,  590. 

Power  of  municipality  to  rcgu- 
late  use  of  streets,  637. 
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NEQLIGENOB. 

See  Street  Railways, 

Carrier  limiting'  its  liability, 
524. 

Limitation  of  Liability  to  Fixed 
Amount  in  Consideration  of 
Reduced  Rates,  573. 

Cases  holding  that  negligence 
renders  limitation  void,  573. 

PASSENQERa 
See  Carriers  of  Passengers, 

PHOTOGRAPHS. 

Admissibility  in  evidence,  519. 

PLATFORMS,  729. 

QUESTIONS  OP  LAW    AND 
PACT. 

Contributory  negligence,  533. 
Contributory  negligence  in  rid- 
ing on  platform  of  car,  306. 

RAHjROAD. 

Whether  the  term  includes  street 
railroad,  552. 

RECEIVERS. 

Liability  of  receiver  on  prior 
contracts  of  company,  601. 

Whether  statutes  providing  for 
liability  of  railroads  for  in- 
juries incurred  through  the 
negligence  of  a  fellow  servant 
applies  to  receivers,  1. 

RIDING  ON  PLATFORM, 
See  Street  Railways, 

SALE. 
Purchase  of  competing  road ,346. 

STATIONS. 

Hack  stands,  733. 

Insufficient  platforms  between 
tracks,  729. 

Liability  of  company  where 
there  are  two  exits,  one  safe 
and  the  other  unsafe,  729. 

Whether  statute  requiring 
trains  to  stop  at,  is  an  inter- 
ference with  interstate  com- 
merce, 558. 


STEP  OP  CAR. 
See  Street  Railways, 

BTB^Wn  RAILWAYS. 

Authority  of  municipal  corpora- 
tion to  grant  exclusive  privi- 
leges to  street  railway,  698. 

Change  of  grade  in  city  streets, 
638. 

Overhead  crossings,  537. 

Power  of  city  to  remove  tracks 
of  street  railway,  590. 

Power  of  municipality  to  regu- 
late use  of  streets,  637. 

Riding  on  Platform  or  Step  of 
Street  Car,  305. 

Circumstances      constituting" 

contributory  negligence, 

307.- 
Crowded  car,  319,  310. 
Drunkenness,  313. 
Effect  of  published  rules  and 

regulations,  312. 
Going-  to  platform  for  purpose 

of  leaving  car,  315. 
Holding  to  rail,  305. 
Leaving  or  entering  car  by 

front  platform,  314. 
New  York  act  ag-ainst  riding 

on  platforms,  315. 
No  room  inside,  310. 
Not  contributory    negligence 

per  se,  305. 
Riding  on  car  step,  316. 
Riding  on  foot  board  or  side 

board  of  open  car,  319. 
Riding  on    platform  without 

objection  or  by  invitation  of 

conductor,  311. 
Riding  on  step  where  car  ia 

crowded,  319. 
Room  in  the  car,  307.        • 
Rule  of  company,  306. 
Rules  and  regulations,  306-312. 
Rules  and  reg-ulations  of  com- 
pany, 315. 
Standing  on  step  for  purpose 

of  leaving  car,  318. 
Standing    on    step    to    allow 

other  passengers  to  enter, 

319. 
Struck  by  pole  of  following' 

car,  305. 
Unusual  rate  of  speed,  .308. 
Whether   the  term  includes 
street  railroad,  552. 
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STREETS.  SURVTVAIj. 

Authority  of  municipal  corpora-  Actions   for    personal  injuries, 

tions  to  grant  exclusive  privil-  579. 

egea  to  street  railway,  698. 

Changre  of  grade  in  city  streets,  TRESPASSBRa 

638. 

Conditions  imposed  by  munici-  Duty  of  company  as  to  drunken 

pality  upon  use  of  street,  72.  trespassers  on  track,  121. 

Power  of  city  to  remove  tracks  Ejection,  700. 

of  street  railway,  590.  

Power  of  municipality  to  regu-  UNION  DEPOT  COMPANIES, 

late  use  of  streets,  637.  685. 
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ABATEMENT. 

Survival  of  actions  for  personal 
injuries,  579. 

ABSTRACTS      OF      RECENT 
DECISIONS,  767. 

ABUTTING  OWNERS. 

Elevated  railroads. 
Doane  v,  Lake  St.  El.  R.  Co., 
(111.),  782. 

ACCIDENT. 

Definition. 
Conner  v.  Citizens'  St.  R,  Co., 
(Ind.),287. 

ACTIONS. 
See  Death  by  Wrongful  Act 

ACT  OP  GOD. 

New  Orleans  &  N.  E.  R.  Co.  v. 
McEwen  &  Murray,  L/imited, 
etal,^  (L,a.),  742. 

BAGGAGE. 

Bicycles. 
State  of  Missouri  ex  reL  Bettis 
V,   Missouri    Pac.    Ry.   Co., 
(Mo.  App.),  66. 
Estoppel  of  company  by  receiv- 
ing- property   as  baggage    to 
deny  that  it  is  baggage. 
Kansas  City,  etc.,  R.   Co.    v, 
McGahey,  (Ark.),  767. 
L/iability  as  warehouseman. 
Kansas  City,  etc.,   R.  Co.   z/. 
McGahey,  (Ark.),  767. 
Notice  of  nature  of  baggage. 
Kansas  City,  etc.,    R.  Co.  v, 
McGahey,  (Ark.),  767. 
Reasonable  time  for  removal  of 
baggage. 

Kansas  City,  etc.,   R.   Co.  v* 
McGahey,  (Ark.),  767. 

BENEFICIAL      ASSOCIA- 
TIONS. 

See  Relief  Associations, 


BICYCLES. 

Baggage. 
State  of  Missouri  ex  reL  Bettis 
V,  Missouri  Pac.     Ry.    Co., 
(Mo.  App.),  66. 
Care  required    by    bicyclist   at 
crossings. 

Robertson  v»  Pennsylvania  R. 
Co.,  (Pa.),  605. 

BILL  IN  EQUITY. 

Ultra  vires  act  of  plaintiff. 
City  of  Chicago  et  al,  v.  Union 
Stock- Yard  &  Transit  Co., 
(111.),  491. 

BILL  OF  LADING. 

Delivery  of  goods  without  re- 
quiring presentation  of  bill  of 
lading,  5%. 

Liability  of  carrier  of  goods 
where  he  delivers  to  consignee 
without  the  production  of  the 
bill  of  lading. 

Nebraska  Meal  Mills  v,  St. 
Louis,  S.  W.  Ry.  Co.,  (Ark.), 
591. 

BURDEN  OF  PROOF. 

Burden  of  proof  where  passen- 
ger is  injured. 

Chicago  City  Ry.  Co.  v.  Rood, 
(HI.),  784. 

Necessity  of  change  of  route, 
360. 

Under  a  law  which  authorizes  a 
railroad  company  to  construct 
its  road  along  and  over  any 
public  or  private  way,  if  it 
shall  **be  necessary"  a  practi- 
cal, and  not  an  absolute,  neces- 
sity is  intended ;  and  the 
burden  of  proof  would  be  upon 
the  company  to  show  this 
practical  necessity,  if  ques- 
tioned when  originally  locat- 
ing the  line. 

Village  of  Wayzata  v.  Great 
Northern  Ry.  Co.,  (Minn.), 
360. 
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BXXBGLARY. 

Averments  of  ownership  in  in- 
dictment, 604. 

Breaking  into  car,  604. 

Indictment  for  burglary. 
State  V,  Davis,  (Mo.),  601. 

OARBIERS  OF  (K>ODS. 

A  carrier  is  not  relieved  from 
liability  under  a  contract  that 
he  shall  not  be  responsible  for 
negligence  of  himself  or  his 
servants,  such  contract  being 
contrary  to  public  policy. 
Pierce  v.  Southern  Pac.  Co., 
(Cal.),S64. 

A  valid  condition  in  a  through 
bill  of  lading,  given  by  the 
initial  carrier,  that  the  liabil- 
ity of  the  companies  as  com- 
mon carriers  should  terminate 
upon  the  arrival  of  the  goods 
at  the  station  of  delivery,  and 
that  afterwards  they  should 
be  liable  as  warehousemen 
only,  inures  to  the  benefit  of 
the  connecting  carrier. 
Kansas  City,  Ft.  S.  &  M.  Ry. 
Co.  V,  Sharp,  (Ark.),  710. 

Custom  duties. 
Mitchelson     v,     Minneapolis, 
etc.,  R.  Co.,  (Minn.),  768. 

Delivery  of  goods  without  re- 
quiring presentation  of  bill  of 
lading,  5%. 

Deviation,  573. 

Invoice  cost. 

Pierce  v.  Southern  Pac.  Co., 
(Cal.),S64. 
I/iability  of  carrier  of  goods 
where  he  delivers  to  consijp^nee 
without  the  production  of  the 
bill  of  lading. 

Nebraska  Meal  Mills  v*    St: 
Louis,  S.  W.  Ry.  Co.,  (Ark.), 
591. 
Liability  of  carrier,  who,  being 
aware  of  the  nature  of    the 
goods  shipped,  and  that  cold 
was  injurious  to  them,  shipped 
them  by  a  northern  route. 
Pierce  v.  Southern  Pac.  Co., 
(Cal.),564. 
Liability    of  railroad  company 
for  overcharges. 
Missouri  Pac.  Ry.  Co.  v»  Cro- 


OARBIBBS  OF  GOODS— Cbif- 

Hnued. 

well  Lumber  &  Grain  Co., 

(Neb.),  223. 
Limitation  of  liability  to  a  fixed 
value. 
Pierce  v*  Southern  Pac.  Co., 

(Cal.),564. 

Limitation  of  Liability  to  Fixed 
Amount  in  Consideration  of 
Reduced  Rates,  573. 

Cases  holding  that  negligence 
does   not  affect  validity  of 
limitation,  573. 
Cases  holding  that  negligence 
renders  limitation  void,  575. 
Right  of  carrier  to  limit  its  lia- 
bility to  its  own  line,  609. 
Right  of  consignor  to  maintain 
an  action  for  failure  to  deliver. 
Union  Pac.  R.  Co.  v.  Metcalf » 
(Neb.),  768. 
Transfer  of  defective  car. 
Pennsylvania  R.  Co.  v.  Sny- 
der, (Ohio),  768. 
When  stipulations  limiting  lia- 
bility inure  to  benefit  of  con- 
necting carrier,  713. 

OARRIBRS  OF  LIVE  STOCK- 

Assumption  of  risk  by  shipper, 
525. 

Assumption  of  risks  from  de- 
fects in  cars  furnished  by 
shipper. 

Leonard  v,  Whitcomb  et  al., 
(Wis.),  $20. 

Contract  exempting  carrier  from 

liability  for  damages  arising 

from  unsuitableness  of  cars. 

Leonard  v.  Whitcomb  ei  a/., 

(Wis.),  520. 

Duty  to  furnish  cars,  524. 
Leonard  v,  Whitcomb  ei  aL, 
(Wis.),  520. 

Inspection  of  cars  by  shipper, 
525. 

Right  of  carrier  to  limit  its  lia- 
bility to  its  own  line,  609. 

Right  to  limit  its  liability  as  to 
cars  furnished,  524. 

Shipper  not  charged  with  knowl- 
edge of  defect  not  patent,  525. 

Validity  of  contract  of  exemp- 
tion from  liability  for  damages 
from  defective  cars,  525. 
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OARRIBBB  OF  LIVE  STOCK 

— Continued. 

Where  the  contract  of  shipment 
of  stock  beyond  a  carrier's 
line  provides  tha4  there  shall 
be  no  eztraterminal  liability 
for  damag'e  to  the  stock,  such 
liability  will  not  be  held  to 
exist  against  the  carrier. 
Louisville  &  N.  R.  Co.  v.  Tar- 
ter <?/«/.,  (Ky.),  607. 

CARRIERS  OF  PASSENGERS. 

A  passeng'er  on  a  train  Instead 
of  leaving  it  by  a  safe  exit 
which  was  provided  alighted 
on  the  other  side  on  a  platform 
which  was  so  narrow  that  he 
was  injured  by  a  second  train 
which  came  upon  the  opposite 
side  of  the  platform. 
Illinois  Cent.  R.  Co.  v.  David- 
son, (U.  S.),  715. 

A  person  entitled  by  the  terms 
of  his  ticket  to  '^personal  pas- 
sage*' on  a  railroad  car  has 
not  the  rig^ht  to  carry  with 
him  packages  of  groceries  for 
the  use  of  his  family. 
Delaware,  L.  &  W.  R.  Co.  v. 
Bullock,  (N.  J.),  370. 

Ejection  of  passengers,  700. 

Ejection  of  trespassers. 
Farber  v,  Missouri  Pac.  Ry. 
Co.,  (Mo.),  700. 

Ejection     of    trespasser    while 
train  is  in  motion. 
Farber  v,  Missouri  Pac.   Ry. 
Co.,  (Mo.),  700. 

Force  employed  in  ejecting  tres- 
passer. 

Farber  v.  Missouri  Pac.   Ry. 
Co.,  (Mo.),  700. 

Insufficient  platform  between 
tracks,  729. 

Liability  for  injuries  received 
by  passenger  through  fright, 
584. 

Liability  of  company  where 
there  are  two  exits,  one  safe 
and  the  other  unsafe,  729. 

Measures  of  damages  in  action 
ex  contractu, 

Chicago,   B.   &   Q.   R.  Co.   v. 
Spirk  etaL,  (Neb.),  205. 

Measure  of  damages  in  action 


CARRIERS  OF  PASSENGERS 

— Continued. 

ex  delicto  for  damages. 
Chicago,  B.   &  Q.   R.  Co.   v. 

Spirk^/a/.,  (Neb.),  205. 
Mixed  trains,  made  up  in  part  of 
a  passeng'er  equipment  and  in 
part  of  freight  cars,  used  for 
the  transportation  of  passen- 
g'ers,  are  ^'passenger  trains,*' 
within  the  meaning  of  defend- 
ant's articles  of  association 
and  of  its  '*lease  contract" 
with  the  plaintiff;  and  the 
defendant  is  required  to  fur- 
nish such  trains  reasonable 
passenger  depot  facilities  and 
service. 
Chicago,  G.  W.  Ry.  Co.  v.  St. 

Paul     Union     Depot     Co., 

(Minn.),  679. 
Scope    of    brakeman's  employ- 
ment, exclusion  of  trespasser. 
Farber  v.  Missouri  Pac.  Ry. 

Co.,  (Mo.),  700. 

Street-railway  companies  are, 
in  this  state,  common  carriers, 
and  as  such  are  Required  to 
exercise  more  than  ordinary 
skill  and  precaution  in  order 
to  insure  the  safety  of  passen- 
gers upon  their  trains. 
East  Omaha  St.  R.  Co.  v. 
Godola,  (Neb.),  300. 

The  negligent  and  terrifying 
acts  and  exclamations  of  a 
brakeman  in  the  caboose  of  a 
mixed  freight  and  passenger 
train  were  such  as  to  reason- 
ably cause  a  passenger  in  the 
caboose  to  believe  that  a  wreck 
was  imminent,  and  he  jumped 
from  the  train  and  was  in- 
jured. It  appeared  that  the 
brakeman  nad  no  express 
duty  to  perform  in  or  about 
the  caboose,  nor  in  the  direc- 
tion.of  the  passengers, and  that 
there  was  no  reason  for  his 
alarm.  Held^  that  the  rail- 
way company  was  liable  for 
the  injuries. 

Ephland  v.  Missouri  Pac.  Ry. 
Co.,  (Mo.),  579. 

Validity  of  by-law  excluding" 
mixed  train  from  union  depot 
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CARRIERS  OF  PASSENGERS 
—  Continued, 

Chicago,  G.  W.  Ry.  Co.  v.  St. 

Paul     Union     Depot     Co., 

(Minn.),  679. 
Whether    remedy  of    wrongful 
ejection  is  an  action  ex  delic- 
to or  ex  contractu, 

Chicago,  B.  &  Q.  R.  Co.  v. 

Spirk  et  at,,  (Neb.),  205. 
Whether  riding  on   platform  is 
negligence  per  se. 
East    Omaha    St.    R.  Co.    v, 

Godola,  (Neb.),  300. 
Whether  the  remedy  for  wrong- 
ful ejection  of  passenger  is  an 
action  ex  delicto  or  action  ex 
contractu, 
Chicago,   B.   &   Q.   R.   Co.   v. 

Spirk  ^/ a/.,  (Neb.),  205. 

OAR  STEP. 
See  Street  Railways, 

CHANGE  OP  GRADE  IN  CITY 
STREET. 

Wabash     R.     Co.     v.     City    of 
Defiance,  (U.  S.),638. 

CHANGE  OP  ROUTE. 

Burden  of  proof  as  to  necessity. 
Village  of  Wayzata  v.  Great 
Northern    Ry.    Co.,    (Minn.), 
360. 

CHILDREN. 

Injuries  by  street  railroad. 
Nelson   v.    Crescent    City    R. 
Co.,  (Lra.),  192. 

Injury  to  child  at  crossing. 
Consolidated  City  &  C.  P.  Ry. 
Co.  V,  Carlson,   (Kan.),  274. 

Injury    to    child,    coniributory 
negligence  of  parents. 
Cunningham  v.  Lros  Angeles 
Ry.  Co.,  (Cal.),783. 

It  is  for  the  jury  to  determine 
what  degree  of  care  and  pru- 
dence may  be  reasonably 
exacted  of  a  child  of  tender 
years,  from  all  the  evidence  as 
to  his  capacity,  and  the  facts 
of  the  case  on  trial. 
Consolidated  City  &  C.  P.  Ry. 
Co.  V,  Carlson,  (Kan.),  274. 

Liability  of  railroad   company 


CHILDREN—  Continued, 

for  injury  to  child  who  strays 
upon  track  in  consequence  of 
failure  of  company  to  fence. 
Rosse  V.  St.  Paul  &  D.  Ry. 
Co.,  (Minn.),  351. 
Nor  will  the  court  declare,  as  a 
matter  of  law,  that  a  boy  10 
years  old,who  crosses  a  street- 
car track  in  a  crowd  of  school 
children,  just  released  from 
school,  is  culpably  negligent 
because  he  fails  to  see  a  street 
car  coming  towards  him,  at  a 
high  rate  of  speed,  without 
the  ringing  of  any  bell  or 
other  warning. 

Consolidated  City  &  C.  P.  Ry. 
Co.  V,  Carlson,  (Kan.),  274. 


COMMON  CARRIERS. 

Street  railways. 
East  Omaha    St.    R. 
Godola,  (Neb.),  300. 


Co.    V. 


COMPETING  LINES. 

Purchase  of  competing  line  by 
railroad  corporation. 
Farmers*  Loan  &  Trust  Co.  v. 

New  York  &  N.  Ry.  Co.  ct 

aL,  (N.  Y.),321. 

COMPETITION. 

Purchase    of    competing    road, 
346. 

CONDEMNATION  PROCEED- 
INGS. 
See  Eminent  Domain, 

CONFLICT  OP  LAWS. 

A  Kansas  court  will  not  enforce 
the  liability  created  by  the 
statute  of  New  Mexico  for 
death  by  wrongful  act,  it 
being  in  part  penal,  and  giv- 
ing a  right  oi  action  to  the 
one  who  would  be  entitled  to 
recover  under  the  laws  of 
Kansas,  in  a  similar  case. 
Dale  et  at,  v,  Atchison,  T.  A 
S.  P.  R.  Co.,  (Kan.),  108. 

Death  by  wrongful  act,  114. 

Enforcement  of  penal  statutes. 
Dale  et  al,  v.  Atchison,  T.  & 
S.  P.  R.  Co.,  (Kan.),  108. 
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OONNBOTING  OABBIEBS. 

A  valid  condition  in  a  through 
bill  of  lading,  given  by  the 
initial  carrier,  that  the  liabil- 
ity of  the  companies  as  com- 
mon carriers  should  terminate 
upon  the  arrival  of  the  goods 
at  the  station  of  delivery,  and 
that  afterwards  they  should 
be  liable  as  warehousemen 
only,  inures  to  the  benefit  of 
the  connecting  carrier. 
Kansas  City,  Ft.  S.  &  M.  Ry. 
Co.  V.  Sharp,  (Ark.),  710. 

Liability  for  transfer  of  defect- 
ive car. 

Pennsylvania  R.  Co.  v.  Sny- 
der, (Ohio),  768. 

Liability  for  transfer  of  defect- 
ive car  where  employee  is 
injured. 

Pennsylvania  R.  Co.  v,  Sny- 
der, (Ohio).  769 

Right  of  carrier  to  limit  its 
liability  to  its  own  line,  609. 

Transfer  of  defective  car. 

Pennsylvania  R.  Co.  v,  Sny- 
der, (Ohio),  768. 

When  stipulations  limiting  lia- 
bility inure  to  benefit  of  con- 
necting carrier,  713. 

Where  the  contract  of  shipment 
of  stock  beyond  a  carrier's 
line  provides  that  there  shall 
be  no  extraterminal  liability 
for  damage  to  the  stock,  such 
liability  will  not  be  held  to 
exist  against  the  carrier. 
Louisville  &  N.  R.  Co.  z/. 
Tarter  et  aL^  ( Ky . ) ,  607, 

OONSOLroATION. 

Liability  of  new  company  for 
debts  of  predecessor. 
Wichita  &  W.  Ry.  Co.z/.Quinn, 
(Kan.),  217. 

OONSTirUTIONAL  LAW. 

See  Due  Process  of  Law, 
Interstate  Commerce, 

An  order  of  the  state  board  of 
transportation,  under  the  pro- 
visions of  the  act  of  March 
31,  1887,  entitled  «'An  act  to 
regulate  railroads  and  pre- 
vent unjust  discrimination," 
etc.,  which  requires  a  railroad 
company  to  surrender  a  por- 


OONSTITUTIONAL      LAW  — 

Continued, 

tion  of  its  right  of  way,  for 
an  elevator  site,  to  a  person 
or  corporation  engaged  in  the 
buying  and  shipping  of  grain, 
contemplates  the  taking  of 
property  for  mere  private  use, 
within  the  prohibition  of  the 
United  States  constitution, 
and  is  accordingly  without 
authority  and  void. 
Chicago,  B.  &  Q.  R.  Co.  v. 
State  ex  rel.  State  Board  of 
Transportation,  (Neb.),  349. 
Section  24  of  chapter  39  and 
section  57  of  chapter  54  of  the 
Code  of  1891,  in  allowing  sub- 
scriptions by  magisterial  dis- 
tricts in  aid  of  railroads  and 
other  works  of  internal  im- 
provement, are  not  unconsti- 
tutional, and  such  subscrip- 
tions are  valid. 

Neale  et  al,  v.  County  Court 
of  Wood  County  et  al,^  (W. 
Va.),  252. 
Validity  of  ordinance  amending 
a  former  ordinance  permitting 
the     use     of     double    tracks 
through  the  streets  and  limit- 
ing the  rights  of  the  company 
to  one  track  for  a  short  dis- 
tance in  a  certain  very  crowd- 
ed and  narrow  street. 
Mayor,  etc.,  of  City  of  Balti- 
more V,  Baltimore  Trust  & 
Guarantee  Co.,  (U.  S.),624. 
Validity  of    state    statute    for- 
bidding a  railroad    company 
from  entering  into  any  agree- 
ment    with      its     employees 
whereby  it  shall  be  held  not 
liable    for    injuries    to     such 
employees,  and  declaring  such 
corporations  liable  for  injuries 
by  fellow  servants. 
Peirce  v.  Van  Dusen,  (U.S.),1. 
Where  a  constitution  provides 
that  damages  may  be  recov- 
ered for  death    by  wrongful 
act,  the    word    damages    has 
been  held  to  include  punitory 
as  well  as  compensatory  dam- 
ages. 

Louisville    &    N.    R.    Co.    v, 
Kelly's  Adm'x,  (Ky.),  165. 
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OONSTRUOTION. 

Barden  of  proof  as  to  necessity 
.of  chang^e  of  route  by  com- 
pany. 
Village  of  Wayzata  v.  Great 

Northern  Ry.  Co.,  (Minn,), 

360. 
Under  a  law  which  authorizes  a 
railroad  company  to  construct 
its  road  along  and  over  any 
public  or  private  way,  if  it 
shall  "  be  necessary,**  a  prac- 
tical, and  not  an  absolute, 
necessity  is  intended  ;  and 
the  burden  of  proof  would  be 
upon  the  company  to  show 
this  practical  necessity,  if 
questioned  when  originally 
locating  the  line. 
Village  of  Wayzata  v.  Great 

Northern  Ry.  Co.,  (Minn.), 

360. 

OONTRAOTOR. 

Iriability  of  employer  for  acts 
of  contractor. 

Ivevitt  V,  Bangor  &  A.  R.  Co., 
(Me.),  354. 

OONTRIBUTOR Y     N  B  O  L I  - 
GENOB. 

See  Crossings. 

Care  to  be  exercised  by  person 
crossing  track  of  railroad  in 
street. 

Texas  &  P.  Ry.  Co.  v,  Cody, 
(U.  S.).479. 
Contributory       negligence     at 
crossing  as  matter  of  law,  532. 
Crossings. 
Grand  Trunk  Ry.  Co.  of  Can- 
ada V,  Cobleigh,  (U.  S.),  769. 
Lebanon  A.  P.  Turnpike  Road 
Co.  V,  Purdy,  (Ky.),  777. 

Drunkenness. 

Crossing,  122. 
In  an  action  to  recover  for  per- 
sonal injuries,  it  was  not  error 
to  refuse  an  instruction  that 
*4f  the  plaintiff  was  injured 
by  the  collision,  he  was  bound 
by  law  to  use  ordinary  care  to 
render  the  injury  no  greater 
than  necessary.  It  was  there- 
fore his  duty  to  employ  such 
medical  assistance  as  ordinary 


OONTRIBUTORY     N  B  Q  L I  - 

Qr^'SOJ^— Continued. 

prudence  in  his  situation  re- 
quired." 

Chicago  &  E.  R.  Co.  et  al.  v. 
Meech,  (111.),  667. 
Injury    to    child,    contributory 
negligence  of  parents. 
Cunningham   v.  Los  Angeles 
Ry.  Co.,  (Cal.),7a3. 
Injury  to  person  driving. 
Laufer  v.  Bridgeport  Traction 

Co.,  (Conn.),  788. 
South  Covington  A  C.  St.  Ry. 
Co.  V.  Euslen,  (Ky.),  786. 
Master  and  servant. 
Cleveland,    etc.,    Ry.    Co.    v. 

Kernochan,  (Ohio) ,  774. 
Holtz'.  Chicago,  etc.,  Ry.  Co., 

(Wis.).  775. 
Pennsylvania  R.  Co.  v.  Sny- 
der, (Ohio),  775. 
Denver,  etc.,  R.  Co.  v.  Smock, 
(Colo.),  775. 
Nor  will  the  court  declare,  as  a 
matter  of  law,  that  a  boy  ten 
years  old,who  crosses  a  street- 
car track  in  a  crowd  of  school 
children,  just  released  from 
school,  is  culpably  neg-ligent 
because  he  fails  to  see  a  street 
car  coming  towards  him,  at  a 
high  rate  of  speed,  without  the 
ringing  of  any  bell  or  other 
warning. 

Consolidated  City  &  C.  P.  Ry. 
Co.  V.  Carlson,   (Kan.),  274. 
Plaintiff's    testimony    that    he 
stopped,  looked  and  listened, 
held    unworthy    of   credit  in 
view  of  the  fact  that  the  train 
would  have  been  plainly  visi- 
ble for  a  long  distance. 
Northern    Cent.    Ry.    Co.    v. 
Medairy,  (Md.),526. 
Pleading. 
Kansas  City,  M.  &  B.  R.  Co.  v. 
Lackey,  (Ala.),  769. 
Questions  of  law  and  fact,  533. 
Woodward  Iron  Co.   v.   Hern- 
don,  (Ala.),  124. 
Riding  on  platform  of  car. 

See  Street  Railways.  • 

The  negligent  and  terrifying 
acts  and  exclamations  of  a 
brakeman  in  the  caboose  of  a 
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OBNOB.— Continued. 

mixed  freight  and  passenger 
train  were  such  as  to  reasona- 
bly cause  a  passenger  in  the 
caboose  to  believe  that  a  wreck 
was  imminent,  and  he  jumped 
from  the  train  and  was  in- 
jured. It  appeared  that  the 
brakeman  had  no  express  dut  j 
to  perform  in  or  about  the 
caboose,  nor  in  the  direction 
of  the  passengers,  and  that 
there  was  no  reason  for  his 
alarm,  //eld,  that  the  rail  way- 
company  was  liable  for  the 
injuries. 

£<phland  v,  Missouri  Bac.  Ry. 
Co.,  (Mo.),  579. 

To  entitle  one  to  recover  for  an 
injury  without  showing  his 
own  freedom  from  contributo- 
ry fault,  the  injurious  act  or 
omission  must  have  beeti  pur- 
posely and  intentionally  com- 
mitted, with  a  design  to  pro- 
duce injury,  or  under  such 
circumstances  as  that  its 
natural  and  reasonable  conse- 
quence would  be  to  injure 
others  of  whose  situation  the 
actor  knows. 

Conner  v.  Citizens'  St.  R.  Co., 
(Ind.),287. 

Trestle. 
I^ittle  V,  Carolina  Cent.  R.  Co., 
(N.  Car.),  769. 

Whether  riding  on  platform  is 
negligence  per  se. 
East    Omaha    St.    R.    Co.   v. 
Godola,  (Neb.),  300. 

OOBPORATIONS. 

Power  of  railroad  to  purchase 
competing  road,  346. 

Purchase  of  competing  lines  by 
railroad  corporation. 
Farmers'  Loan  and  Trust  Co. 

V,  New  York  &  N.  Ry.  Co. 

etal.,  (N.  Y.),  321. 

Right  to  take  railway  property. 
City  Council  of    Augusta    v. 
Georgia  Railroad  &  Banking 
Co.,  (6a.)  384. 


Whether  statute  requiring  trains 
to  stop  at,  is  an  interference 
with  interstate  commerce,  558. 

OOUPLINa  OARS. 

Fellow  servants. 
Young  V.  Boston  A  M.  R.  Co., 
(Mass.),  776. 

OBOSSINOa 

Adequacy*  623. 

Allowance  of  reasonable  time  to 
company  to  construct  cross- 
ing. 

Alabama,     etc.,    Ry.    Co.    v. 
Odeneal,  (Miss.),  770.  . 
Care  required    by  bicyclist    at 
crossings. 

Robertson    v,    Pennsylvania 
R.  Co.,  (Pa.),  605. 
Care  to  be  exercised  by  person 
crossing  track  of  railroad  in 
street. 

Texas  &  P.  Ry.  Co.  v.  Cody, 
(U.  S.),  479. 
Collision  at  intersecting  roads. 
Kansas  City,  M.  &  B.   R.   Co. 
V,  Lackey,  (Ala.),  777. 
Contributory  negligence. 
Grand  Trunk  Ry.  Co.  of  Can- 
ada V.  Cobleigh,  (U.S.), 769. 
Lebanon  &  P.  Turnpike  Road 

Co.  V.  Purdy,  (Ky.)  777. 
Pennsylvania  R.  Co.z/.  Pfuelb, 
(N.  J.),  738. 
Contributory  negligence  as  mat- 
ter of  law,  532. 
Drunken  person,  122. 
Duty  of  company  as  to  construc- 
tion and  maintenance,  623. 
Duty  of  railroad  company  as  to 
farm  crossings. 
Czech  V,  Great  Northern  Ry. 
Co.,  (Minn.),  374. 
Duty  of  railway  company  and 
traveler. 

Texas  &  P.  Ry.  Co.  v.  Cody, 
(U.  S.),479. 
Duty  to  construct  farm  cross- 
ings. 

State    ex .  rel.     Stone,    Att'y 
Gen.,   v»  Burlington,  C.   R. 
&  N.  Ry.  Co.,  (Iowa),  610. 
Duty  to  stop,  look  and  listen, 

742. 
Failure  to  place  watchman  at 
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CROSSINGS—  Continued 

crossing*  where    there    is    an 
electric  signal  bell. 
Northern    Cent.    Ry.     Co.    v. 
Medairy,  (Md.),526. 
Farm  crossing's. 
State    ex    rel.    Stone,     Att'y 
Gen.,  V,  Burlington,  C.   R. 
&  N.  Ry.  Co.,  (Iowa),  610. 
Grade  crossings. 
Delaware  &  H.  Canal  Co.  v, 
Scranton  &  P.  Traction  Co. 
etaLy  (Pa.),  537. 
Killing-  of  horses. 
Mesic  V,  Atlantic  &  N.   C.   R. 
Co.,  (N.  Car.),  770. 
Necessity  of    g'iving    statutory 
signals  at  farm  crossings. 
Czech  V.  Great  Northern  Ry. 
Co.,  (Minn.),  374. 
Open  gates,  742: 
Pennsylvania  R.  Co.z/.  Pfuelb, 
(N.  J.),738. 
Overhead  crossing,  537. 
Overhead  crossing  where  street 
railway  intersects  with  rail- 
road. 

Delaware  &  H.  Canal  Co.  v, 
Scranton  &  P.  Traction  Co. 
etaL^  (Pa.),  537. 
Stop,  look  and  listen,  plaintiff's 
evidence  rebutted  by  circum- 
stances of  case,  532. 
Train  behind  time. 
Northern    Cent.    Ry.     Co.    z/. 
Medairy,  (Md.),526. 

CUSTOM  DUTIES. 

Carriers  of  goods. 

Mitchelson     v,     Minneapolis, 
etc.,  R.  Co.,  (Minn.),  768. 

DAMAGBS. 

See  Exemplary  Damages, 

Measure  of  Damages, 

Where  a  constitution  provides 
that  damages  may  be  recov- 
ered for  death  by  wrongful 
act,  the  word  damages  has 
been  held  to  include  punitory 
as  well  as  compensatory  dam- 
ages. 

Louisville    &     N.    R.    Co.    v, 
Kelly's  Adm'x,   (Ky.),    165. 


DEAF  PEBSONa 

Street  railways. 
Buttelli  V,  Jersey  City,  etc.» 
Ry.  Co.,  (N.  J.),784. 

DEATH    BY   WRONQPUIi 

ACT. 

Action  by  widow. 
Chicago,  etc.,  R.  Co.  v.  Mills, 
(Kan.),  770. 

A  Kansas  court  will  not  enforce 
the  liability  created  by  the 
statute  of  New  Mexico  for 
death  by  wrongful  act,  it  be- 
ing in  part  penal,  and  giving 
a  right  of  action  to  the  one 
who  would  be  entitled  to  re- 
cover under  the  laws  of  Kan- 
sas, in  a  similar  case. 
Dale  et  aL  v.  Atchison,  T.  &  S. 
F.  R.  Co.,  (Kan.),  108. 

Conflict  of  laws,  114. 

Exemplary  damages,  165. 

Measure  of  damages. 
Louisville    &    N.    R.    Co.    v. 
Kelly's  Adm'x,  (Ky.),  165. 

Negligence. 

Haley  v.  Kansas  City  R.  Co.» 
(Ala.),  770. 

Presence  of  wife  and  children  at 
trial  in  action  for  death  by 
wrongful  act. 

Louisville    &    N.    R.    Co.    v. 
Kelly's   Adm'x,    (Ky.),  165. 

Right  of  action  not  confined  to 
residents  of  state,  114. 

Right  of  railroad  to  object  to  the 
appointment  of  an  executor  or 
administrator. 

Missouri  Pac.  Ry.  Co.  v,  Ben- 
nett's Estate,  (Kan.),  534. 

Where  a  constitution  provides 
that  damages  may  be  recov- 
ered for  death  by  wrongful 
act,  the  word  damages  has 
been  held  to  include  punitory 
as  well  as  compensatory  dam- 
ages. 

Louisville    &    N.    R.   Co.    v. 
Kelly's  Adm'x,  (Ky.),  165. 

DEDICATION. 

A  person  who  dedicates  land  to 
public  use  as  a  highway  may, 
in  such  dedication,  reserve  to 
himself  and  his  assigns  the 
right  to  construct  and  operate 
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a  railroad  therein.  When  such 
reservation  is  made,  the  public 
takes  the  hig-hway  cunt  onere. 
Tallon  et  al.  v.  Mayor,  etc.,  of 
City  of  Hoboken  et  al.,  (N. 

Rig^ht  of  railroad    company  to 
hold  land  by  dedication. 
Gulf,   C.   &   S.   F.  Ry.  Co.   v, 
Milam  County,  (Tex.),  780. 

DIRBOTINQ  OP  VERDICT. 

Plaintiff's  testimony  that  he 
stopped,  looked,  and  listened 
held  unworthy  of  credit  in 
view  of  the  fact  that  the  train 
would  have  been  plainly  visi- 
ble for  a  long*  distance. 
Northern  Cent.  Ry.  Co.  v. 
Medairy,  (Md.),  526. 

DRUNKENNESS. 

Liability  for  drunken  trespasser 

on  track. 

Price  V.  Philadelphia,  W.  &  B. 
R.  Co.,  (Md.),  115. 
Riding  on  platform  of  car,  313. 

DRUNKEN  PERSON. 
Crossings,  121. 

DUE  PROCESS  OP  LAW. 

Due  notice  to  the  owner  of  con- 
demnation proceedings,  and 
his  appearing  in  court  and 
defending  such  proceedings  do 
not  show  that  such  condemna- 
tion was  had  by  due  process  of 
law.  Due  process  of  law  re- 
quires compensation  for  pri- 
vate property  taken  for  public 
use. 

Chicago,  B.  &  Q.  R.  Co.  v.  City 
of  Chicago,  (U.  S.),  26. 

Eminent  domain,  26. 

Nominal  compensation. 

Chicago,  B.  &  Q.  R.  Co.  v.  City 
of  Chicago,  (U.  S.),  26. 

EJECTION. 

See  Carriers  of  Passengers, 

ELECTRIC  ROADS. 
See  Street  Railroads, 

7  (N.  s.)  A.  &  E.  R,  Cas.— 52 


ELECTRIC    STREET    RAIL- 
WAYS. 

See  Street  Railways. 

ELEVATED  RAILROADS. 

Assessment  of  stock. 

Robbins  v.  Magoun,    (Iowa), 
783. 
Construction  and  operation. 
Doane  v.  Lake  St.  El.  R.  Co., 
(111.).  782. 
Injunction  by  abutting  owner. 
Doane  v.  Lake  St.  El.  R.  Co., 
(111.),  781. 
Use  of  streets. 
Doane  v.  Lake  St.  El.  R.  Co., 
(111.),  781. 

ELEVATORS. 

An  order  of  the  state  board  of 
transportation,  under  the  pro- 
visions of  the  act  of  March  31, 
1887,  entitled,  "An  act  to 
regulate  railroads  and  pre- 
vent unjust  discrimination,*' 
etc.,  which  requires  a  railroad 
company  to  surrender  a  por- 
tion of  its  right  of  way,  for 
an  elevator  site,  to  a  person 
or  corporation  engaged  in  the 
buying  and  shipping  of  grain, 
contemplates  the  taking  of 
property  for  mere  private  use, 
within  the  prohibition  of  the 
United  States  constitution, 
and  is  accordingly  without 
authority  and  void. 
•Chicago,  B.  A  Q.  R.  Co.  v. 
State  ex  reL  Board  of  Trans- 
portation, (Neb.),  349. 

EMINENT  DOMAIN. 

Action  for  malicious  prosecution 
where  defendant  tore  up  the 
track  on  right  of  way  claimed 
by  him  as  his  own. 
Wichita  &  W.  Ry.  Co.  v. 
Quinn,  (Kan.),  217. 

Amendment  of  pleading. 
Bigelow  t'.  Draper,  (N.  Dak.), 
771. 

An  order  of  the  state  board  of 
transportation,  under  the  pro- 
visions of  the  act  of  March  31, 
1887,  entitled,  "  An  act  to 
regulate  railroads  and  prevent 
unjust  discrimination,**    etc.. 
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which  requires  a  railroad 
company  to  surrender  a  por- 
tion of  its  right  of  way,  for  an 
elevator  site,  to  a  person  or 
corporation  engaged  in  the 
buying  and  shipping  of  grain, 
contemplates  the  taking  of 
property  for  mere  private  use, 
within  the  prohibition  of  the 
United  States  constitution, 
and  is  accordingly  without 
authority  and  void. 
Chicago,  B.  &  Q.   R.    Co.   v. 

State  ex  reL  State  Board  of 

Transportation,  (Neb.)*  349. 
Assessment  of  damages. 

Bigelow  V,  Draper,  (N.  Dak.), 

771. 
County  road  over  right  of  way. 
Gulf,  C.  &  S.   F.  Ry.  Co.   v. 

Milam  County,  (Tex.),  780. 

Discontinuance  of  Proceedings. 

Right  of  landowner  to  recover 
expenses  of  defense. 
St.  Lrouis  R.  Co.  V,  Southern 
R.  Co.,  (Mo.),  772. 
Due  notice  to  the  owner  of  con- 
demnation    proceedings,  and 
his    appearing    in   court   and 
defending    such    proceedings 
do  not  show   that    such    con- 
demnation  was    had    by    due 
process  of  law.    Due  process 
of  law  requires  compensation 
for  private  property  taken  for 
public  use.  « 

Chicago,  B.  &.  Q.  R.  Co.  v.  City 
of  Chicago,  (U.S.),  26. 

Due  process  of  law,  26. 

In  condemning  land  for  right  of 
way  a  railroad  company  has  a 
right  to  rely  upon  the  public 
records  in  determining  who  is 
the  owner  of  the  land. 
Phipps  et  al,  v,  Kansas  &  C. 
P.  Ry.  Co.,  (Kan.),  247, 

Jurisdiction  of  Supreme  Court 
of  the  United  States  in  pro- 
ceedings in  State  Court. 
Chicago,  B.  &  Q.    R.   Co.    v. 
City  of  Chicago,   (U.  S.),  26. 

Jury  trial. 
Bigelow  V,  Draper,  (N.  Dak.), 
771. 

Measure  of  damages. 


EMINENT  DOMAIN— Ow/jifV. 

Chicago,  B.  A  Q.   R.   Co.    v. 
City  of  Chicago,  (U.  S.),  27. 
Necessity  of  judicial  question. 

Bigelow  V.  Draper,  (N.  Dak.), 
'       771. 

Nominal  compensation. 
Chicago,  B.  &  Q.   R.   Co.    v. 
City  of  Chicago,  (U.  S.),  26. 
Proper  parties. 
Bigelow  V.  Draper,  (N.  Dak.), 
771. 
Right  of  riparian  owner. 
Bigelow  V.  Draper,  (N.  Dak. ) , 
771. 
Right  to  t^ke  railway  property. 
City   Council  of    Augusta    v. 
Georgia  Railroad  A  Bank- 
ing Co.,  (Ga.),  384. 
View. 
Bigelow  V,  Draper,  (N.  Dak.), 
771. 
When     condemnation    of    land 
necessary. 

Bigelow  V,  Draper,  (N.  Dak.), 
771. 

BMPLOTEES. 
See  Fellow  Servants, 
Master  and  Servant* 

ESTOPPEL. 

Municipal  authorities  estopped 
by  acquiescence  and  affirma- 
tive acts  from  denying  right 
of  company  to  maintain  its 
track  in  street. 
City  of  Chicago  etal,  v.  Union 

Stock- Yard  &  Transit  Co., 

(111.),  490. 

EVIDENCE. 

See  Expert  Evidence, 

Res  Gestae, 

Admissibility   of  statements  to 
physicians. 

Williams    v.   Great  Northern 
Ry.  Co.,  (Minn.),  230. 
Competency  of    employees    ac- 
cused of  negligence. 
Louisville  &  N.  R.  Co.  v.  Kel- 
ly's Adm'x,  (Ky.),166. 
Conflicting  testimony  as  to  kill- 
ing stock. 

Quinn  v.  Southern  Ry.   Co., 
(Miss.),  788. 
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Credibility  of  plaintiff's  testi- 
mony. 

Chicago  &  E.  R.  Co.  ei  aL  v. 
Meech,  (Ul.),  667. 
Cross-examination  of  expert. 
Williams    v.  Great  Northern 
Ry.  Co.,  (Minn.),  230. 
Examination  of  urine. 
Cleveland,  C.  C.  &  St.  Ir.  Ry. 
Co.  V,  Huddleston,    (Ind.), 
553. 

Expression  of  opinion  by  wit- 
ness. 

Felska  v.  New  York  Cent.  A 
H.  R.  Co.,  (N.  Y.),772. 

Failure  to  place  watchman  at 
crossing   where   there    is   an 
electric  signal  bell. 
Northern    Cent.    Ry.    Co.    v, 
Medairy,  (Md.),  526. 
Hearsay  evidence. 
Felska  v.  New  York  Cent.  A 
H.R.  Co.,  (N.  Y.),772. 

In  an  action  to  recover  for  inju« 
ries  received  by  an  employee 
through  the  collision  of  a  hand 
car  and  a  train,  where  no 
question  was  raised  as  to  the 
right  of  precedence  of  the 
train,  there  was  no  prejudice 
to  the  defendant  from  the  ex- 
clusion of  evidence  as  to  the 
rules  and  customs  on  other 
railroads  as  to  such  prece- 
dence. 

Woodward  Iron  Co.  v.  Hem- 
don,  (Ala.),  124. 

In  such  action  it  was  not  a  duty 
incumbent  on  the  defendant 
company  to  call  witnesses  in 
its  own  behalf  to  give  an  ac- 
count of  the  injury  sustained 
by  the  plaintiff. 
Price  V.  Philadelphia,  W.  & 
B.  R.  Co.,  (Md.),  115. 

Life  tables. 
Louisville  &  N.  R.  Co.  v.  Kel- 
ly's Adm'x,  (Ky.),  166. 

Photograph  of  locus  in  quo,  519. 
Hampton  v.  Norfolk  &  W.  R. 
Co.,  (N.  Car.),  510. 

Rules  of  company. 
Laird  v,    Chicago,   etc.,    Ry. 
Co.,  (Iowa),  772. 


BVIDBNOB— Continued. 

Street  Railways. 

Employees    who   have   made 
reports  of  accidents. 
Lau  fer  v.  Bridgeport  Trac- 
tion Co.,  (Conn.),  787. 
Testimony  of  engineer  uncon* 
tradicted  as  to  killing  of  stock. 
Mobile,  etc.,  R.  Co.  v.  Weems, 
(Miss.),  788. 
Trestle. 

Little    V.    Carolina  Cent.    R. 
Co.,  (N.  Car.),  772. 
View. 
Bigelow  V,  Draper,  (N.  Dak.), 
771. 
Where  there  is  conflicting  evi- 
dence as  to  question  of  killing 
stock,  question  of  negligence 
is  for  jury. 

Roberds  v.  Mobile  &  O.  R.  Co., 
(Miss.),  93. 

BXEOUTOBS  AND  ADMINIS- 
TRATORS. 

Power  of  railroad  company  to 
attack  collaterally  the  ap- 
pointment of  an  administra- 
tor, 536. 

Right  of  railroad  to  object  to 
the  appointment  of  an  execu- 
tor or  administrator. 
Missouri  Pac.  Ry.  Co.  v.  Ben- 
nett's Estate,  (Kan.),  534. 

Right  of  railway  company  to 
object  to  appointment,  536. 

Whether  an  action  for  personal 
in  juries,not  resulting  in  death, 
survives  to  other  personal 
representative. 

Martin  v.  Missouri  Pac.  Ry. 
Co.,  (Kan.),  576. 

EXEMPLARY  DAMAGES. 

Liability  of   master  for  negli- 
gence of  employee. 
Louisville    &    N.    R.    Co.    v. 
Kelly's  Adm'x,    (Ky.),  165. 

Where  a  constitution  provides 
that  damages  may  be  recov- 
ered for  death  by  wrongful 
act,  the  word  damages  has 
been  held  to  include  punitory 
as  well  as  compensatory  dam- 
ages. 

Louisville    A    N.    R.    Co.    v, 
Kelly's  Adm'x,  (Ky.),  165. 
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Hypothetical  question. 
Burnett  v,  Wilmington,   etc., 

Ry.  Co.,  (N.Car.),773. 
Williams  v.  Great   Northern 
Ry.  Co.,  (Minn.),  230. 
Inspector  of  street  railways. 
Laufer  v,  Bridgeport  Traction 
Co.,  (Conn.),  787. 

BXPRBSS  OOMPANIBS. 

A  person  entitled  by  the  terms 
of  his  ticket  to  ** personal  pas- 
sage'' on  a  railroad  car  has 
not  the  right  to  carry  with 
him  packages  of  groceries  for 
the  use  of  his  family. 
Delaware,  Lr.  &  W.  R.  Co.  v* 
Bullock,  (N.  J.),  370. 

FALSB  IMPRISONMBNT. 

Arrest  for  failure  to  pay  fare. 
Strieker  etaL  v,  Pennsylvania 
R.  Co.,  (N.  J.),758. 

FELLOW  SERVANTS. 

Contest  as  to  vice-principal. 
Union  Pac.  Ry.  Co.  v,  Doyle, 
(Neb.),  773. 
Coupling  cars. 
Young  V.  Boston  &.  M.  R.  Co., 
(Mass.),  776. 
Declarations    of    superior    en- 
gaged with    plaintiff  in  per- 
forming   the    work    in  which 
plaintiff  was  injured,  made  on 
the  spot    where  the    injuries 
occurred,  and  almost  simulta- 
neous with   the    injury,    and 
describing  how  it  was  caused. 
Peirce  v.  Van  Dusen,  (U.  S.), 
2. 
Liability  of  receivers  for  inju- 
ries to  employees    caused  by 
negligence  of  fellow  servants, 
under  statutes  providing  for 
liability  of  railroads. 
Peirce  r.  Van  Dusen,  (U.  S.), 
1. 
Section  hand  and  boss. 
Union  Pac.  Ry.  Co.  v,  Doyle, 
(Neb.),  774. 
Street  railways. 
Brittain  v.  West  End  St.  Ry. 
Co.,    (Mass.),    773.      Union 
Pac.     Ry.     Co.    v,     Doyle, 
(Neb.),  773. 


FELLOW    SERVANTS  —  Con- 
tinued, 

Validity  of  state  statute  for- 
bidding a  railroad  company 
from  entering  into  any  agree-> 
ment  with  its  employees 
whereby  it  shall  be  held  not 
liable  for  injuries  to  such 
employees,  and  declaring 
such  corporations  liable  for 
injuries  by  fellow  servants. 
Peirce  v.  Van  Dusen,  (U.  S.), 
1. 

Vice-principal. 
Rouse  V,  Downs,   (Kan.),  773. 

Where  a  statute  provides  that 
where  one  servant  has  control 
of  another  they  are  not  fellow 
servants,  the  fact  that  the 
employee  is  injured  through 
the  negligence  of  his  superior 
in  the  performance  of  work 
pertaining  to  his  office,  and 
not  through  the  negligence  of 
such  superior  in  the  perform- 
ance of  any  duty  imposed  by 
law  on  the  master  personally, 
does  not  prevent  recovery. 
Peirce  v.  Van  Dusen,  (U.  S.), 
2. 

Whether  statutes  providing  for 
liabilities  of  railroads  for 
injuries  incurred  through  the 
negligence  of  fellow  servant, 
applies  to  receivers,  1. 

FENCES. 

Liability  of  railroad  company 
for  injury  to  child  who  strays 
upon  track  in  consequence  of 
failure  of  company  to  fence. 
Rosse  V,  St.  Paul  &  D.  Ry. 
Co.,  (Minn.),  351. 

Under  section  1,  2,  art.  1,  c.  72, 
Comp.  St.,  a  railroad  company 
is  liable  forinjuries.causedby 
a  moving  train,  to  cattle, 
horses,  sheep,  or  hogs  upon 
its  track,  at  a  place  where  it 
ought  to  have,  been  but  was 
not,  fenced,  although  there 
was  no  actual  collision  be- 
tween the  train  and  the  ani- 
mals injured. 

Chicago,    B.    &  Q.  R.  Co.  r. 
Cox,  (Neb.),  379. 

Where  a  state  statute  requires 
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railway    companies    to    erect 
.  fences  on  t^eir  rights  of  way 
through  all  enclosed  lands  or 
lots,  it  does  not  render  such 
companies  liable  for  injuries 
done  to  employees,  consequent 
upon  failure  to  fence,  but  only 
for  damages  done  to  stock. 
Carper  r.  Receivers  of  Nor- 
folk &  W.   R.  Co.,  (U.  S.), 
95. 

FOOT  PATH  OVER  RIGHT 
OP  T^AY. 

Haley  v,  Kansas  City,  M.  8l  B. 
R.  Co.,  (Ala.),  780. 

FOREIGN  OORPORATIONa 

Service  of  process. 
Pierce  v.   Southern  Pac.  Co., 
(Cal.),564. 

FREIGHT  ASSOCIATION. 

See  Interstate  Commerce, 

FRIGHT,  584. 

The  negligent  and  terrifying 
acts  and  exclamations  of  a 
brakeman  in  the  caboose  of  a 
mixed  freight  and  passenger 
train  were  such  as  to  reasona- 
bly cause  a  passenger  in  the 
caboose  to  believe  that  a 
wreck  was  imminent,  and  he 
jumped  from  the  train  and 
was  injured.  It  appeared  that 
the  brakeman  had  no  express 
duty  to  perform  in  or  about 
the  caboose,  nor  in  the  direc- 
tion of  the  passengers,  and 
that  there  was  no  reason  for 
his  alarm.  Held,  that  the 
railway  company  was  liable 
for  the  injuries. 
Kphland  v,  Missouri  Pac.  Ry. 
Co.,  (Mo.),  579. 

FRIGHTENING  HORSES,  733. 

Care  to  be  exercised  in  running 
cars  so  as  not  to  frighten 
horses. 

McCann  v.  Consolidated  Trac- 
tion Co.,  (N.  J.),  280. 
Liability  of  railroad   company 
for  wanton  act  of  employees. 
International  &  G.  I^.  R.  Co. 
V,  Yar borough,  (Tex.),  733. 


GATES. 
Open  gates,  742. 
Pennsylvania  R.  Co.  z/.  Pf  uelb, 
(N.  J.),  738. 

GRADE  CROSSINGS. 

Delaware  &  H.  Canal  Co.  v, 
Scranton  &  P.  Traction  Co. 
et  al,y  (Pa.),  537. 

HACK  STANDS,  733. 

Lucas  et  at,  v,  Herbert  et  al,f 
(Ind.),  729. 


County  road  over  right  of  way. 
Gulf,  C.  &  S.  F.   Ry.  Co.   v. 

Milam  county,  (Tex.),  780. 
Duties  of  street    railways  and 
public  as  to  use  of  street. 
Buttelli  V.  Jersey  City,  etc., 

Ry.  Co.,  (N.  J.),  784. 
Rights  in  highway. 
Lauf  er  v.  Bridgeport  Traction 

Co.,  (Conn.),  788. 
Under  a  law  which  authorizes  a 
railroad  company  to  construct 
its  road  along  and  over  any 
public  or  private  way,  if  it 
shall  **be  necessary",a  practi- 
cal and  not  an  absolute  neces- 
sity is  intended ;  and  the  bur- 
den of  proof  would  be  upon 
the  company  to  show  this 
practical  necessity,  if  ques- 
tioned when  originally  loca- 
ting the  line. 
Village  of  Wayzata  v.  Great 

Northern   Ry.  Co.,   (Minn.) 

360. 

INEVITABIiE  ACCIDENT. 

New  Orleans  &  N.  E.  R.  Co.  7/. 
McEwen  &  Murray,  Limited, 
et  at,,  (La.),  742. 

INJUNCTION. 

Elevated  railroads. 
Doane  v.  Lake  St.  El.  R.  Co., 
(111.),  782. 
Municipal  aid. 
Neale  et  al.   v.  County  Court 
of  Wood  County  et  aL,  (W. 
Va.),2S2. 
Street  Railways. 
Unauthorized  construction. 
Canastota     Knife     Co.     z/. 
Newington  Tramway  Co., 
(Conn.),  787. 
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INJUB7  TO  BMPLOYSBS. 

Pennsylvania  R.  Co.  v,  Snyder, 
(Ohio),  768. 

INSITRANOB. 
Sff  /belief  Associations, 

INTBBSBOTING  BOADa 

Collision. 
Kansas  City,  M.  &  B.  R.  Co. 
V,  Lackey,  (Ala.),  777. 

INTBRST  ATB  OOMMBBOB. 

Carriers  wholly  within  the  state. 
Interstate  Commerce  Commis- 
sion V.  Bellaire,  etc.,  Ry. 
Co.,  (U.  S.),768. 

It  is  a  reasonable  exercise  of 
the  police  power  of  a  state  and 
not  an  unconstitutional  inter- 
ference with  interstate  com- 
merce or  with  the  transporta- 
tion of  the  mails  of  the  United 
States  or  a  taking  of  the 
property  of  a  railway  company 
without  due  process  of  law, 
for  a  state  to  require  by  stat- 
ute that  every  reg^ular  passen- 
ger train  running  wholly 
within  the  limits  of  the  state 
shall  stop  at  all  stations  at 
county  seats  directly  in  its 
course  for  a  sufficient  length 
of  time  to  take  on  and  dis- 
charge passengers  with  safety. 
Gladson  v.  State  of  Minne- 
sota, (U.  S.),558. 

Statute  regulating  stoppage  of 
trains,  5^. 

The  memorandum  of  agreement 
between  railway  companies 
forming  a  freight  association 
recited  that  it  was  entered 
into  **  for  the  purpose  of 
mutual  protection  by  estab- 
lishing and  maintaining  rea- 
sonable rates,  rules,  and  regu- 
lations on  all  freight  traffic, 
both  through  and  local.*'  To 
that  end  the  association  was 
formed,  and  a  body  created 
which  was  to  adopt  rates, 
which,  when  agreed  to,  were 
to  be  the  governing  rates  for 
all  the  companies,  and  a  viola- 
tion of  which  subjected  the 
defaulting     company    to    the 


INTBRST  ATB  OOMMBROB-* 

Continued. 

payment  of  m  penalty.  The 
parties  to  such  association 
had  the  right  to  withdraw 
from  the  agreement  on  giving 
30  days*  notice.  Held,  that 
the  direct  and  necessary  effect 
of  such  agreement,  while  in 
operation,  was  to  put  a  re- 
straint upon  trade  or  com- 
merce, within  the  prohibition 
of  the  "Trust  Act." 
United  States  v,  Trans-Mis- 
souri Freight  Association, 
(U.  S.),388. 

The  granting  of  an  injunction 
against  such  an  association 
does  not  give  the  "Trust  Act" 
a  retroactive  effect,  for,  even 
though  such  association, which 
was  entered  into  prior  to  the 
passage  of  the  act,  may  have 
been  lefiral  at  the  time  of  its 
formation,  its  continuation, 
after  it  has  been  declared  to 
be  illegal,  is  a  violation  of  the 
act. 
United   States  v.  Tran8-Mis« 

souri    Freight   Association, 

(U.  S.),388. 

The  prohibitions  of  the  act 
extend  to  all  combinations  in 
restraint  of  trade  or  commerce, 
whether  in  the  form  of  trusts 
or  any  other  form,  whatever, 
and  the  language  of  the  title 
of  the  act,  which  is  "to  pro- 
tect trade  and  commerce 
against  unlawful  restraints 
and  monopolies,**  does  not 
refer  solely  to  those  restraints 
and  monopolies  which  were 
unlawful  at  common  law,  but 
includes  those  made  unlawful 
in  the  body  of  the  statute,  and 
also  all  contracts  in  restraint 
of  trade,  whether  such  re- 
straint is  reasonable  or  un- 
reasonable. 

United  States  v.  Trans- 
Missouri  Freight  Associa- 
tion, (U.  S.),388. 

The  proper  medium  of  interpre- 
tation of  the  meaning  of  the 
language  of  an  act  of  Congress 
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is  not  the  debates  in  that 
body  at  the  time  of  the  pass- 
age of  the  act,  but  the  lan- 
guage of  the  act  and  the 
history  of  the  times  when  it 
was  passed. 

United     States      v.      Trans- 
Missouri    Freight    Associa- 
tion, (U.  S.),388. 
The  public  policy  of  the  govern- 
ment   is    to  be    found    in    its 
statutes,  and,  when  they  have 
not  directly  spoken,  then  in 
the    decisions    of    the   courts 
and  the  constant  practice  of 
the  government  officials;  but 
when  the    law-making  power 
speaks  upon  a  particular  sub- 
ject, over  which  it    has   con- 
stitutional power  to  legislate, 
public  policy,  in  such  a  case, 
is  what  the  statute  enacts. 
United     States       v,     Trans- 
Missouri    Freight    Associa- 
tion, (U.  S.),388. 

There  is  nothing  in  the  lan- 
guage of  the  "Trust  Act,"  in 
contemporaneous  history,  in 
the  legal  situation  at  the  time 
of  its  passage,  in  its  legisla- 
tive history,  or  in  any  general 
difference  in  the  nature  or 
kind  of  trading  or  manufactu- 
ring companies  from  railroad 
companies  to  warrant  the 
conclusion  that  the  legislature, 
in  prohibiting  the  making  of 
contracts  in  restraint  of 
trade,  did  not  intend  to 
include  railroads  within  the 
purview  of  the  act. 
United  States  v,  Trans- 
Missouri  Freight  Associa- 
tion, (U.  S.),388. 

The  United  States  are  invested 
by  the  fourth  section  of  the 
"Trust  Act'*  with  full  power 
and  authority  ^  to  bring  an 
action  to  dissolve  a  freight 
association,  which  is  in 
restraint  of  trade  or  commerce, 
although  they  have  no  pecu- 
niary interest  in  the  result  of 
the  litigation,  or  in  the  ques- 


INTEBSTATB  OOMMSSElOB-> 
Conlinued, 

tion   to    be     decided   by   the 

court. 

United  States  v.  Trans- 
Missouri  Freight  Associa- 
tion, (U.S.),  388. 

INTOXICATION. 

See  Drunkenness. 

INVOICE  COST. 

Pierce  v.  Southern  Pac.  Co., 
(Cal.),  564. 

JURY  TRIAL. 

Eminent  domain. 
Bigelow  V.  Draper,  (N.  Dak.), 
771. 

KILLING  STOCK. 

Conflicting  testimony. 
Quinn  v.  Southern  Ry.  Co., 
(Miss.),  788. 

LANDLORD  AND  TENANT. 

Injury  to  land  held  by  tenant. 
Kansas  City,  etc.,  R.  Co.   v. 
King,  (Ark.),  780. 

LBASB. 
Competing  road,  346. 

LBASBS. 

Liability  of  lessee  for  injuries 
caused  by  improper  construc- 
tion of  road. 

Lee  V,  Southern  Pac.  R.  Co., 
(Cal.),  656. 

Liability  of  lessor  for  defects  in 
construction,  665. 

Liability  of  lessor  for  failure  to 
maintain  fences,  666. 

Liability  of  lessor  generally,  665. 

Liability  of  lessor  of  railroad  for 
acts  of  lessee. 

Lee  V.  Southern  Pac.  R.  Co., 
(Cal.),  656. 

Liability  of  lessor  railway  for 
xiegligence  of  lessee. 
Chicago  &  E.  R.  Co.^  et  aL  v, 
Meech,  (Dl.),  667. 

LICENSE. 

Parol  license  to  enter  on  land. 
Minneapolis,  St.  P.  &  S.  Ste. 
M.      Ry.    Co.     V,    Marble, 
(Mich.),  780. 
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LIFE  TABLES,  166. 

Mortality  tables. 

Lrouisville  &  N.  R.  Co.  v,  Kel- 
ly's Adm'x,  {Ky.),166. 

MALICIOUS  PROSECUTION. 

Action  for  malicious  prosecution 
where  defendant  tore  up  the 
track  on  right  of  way  claimed 
by  him  as  his  own. 
Wichita    &     W.     Ry.  .Co.    v. 
Quinn,  (Kan.),  217. 
Arrest  for  failure  to  pay  fare. 
Strieker  ei  al,   v,  Pennsylva- 
nia R.  Co.,  (N.  J.),  758. 

MASTER  AND  SERVANT. 

See  Exemplary  Damages, 
Fellow  Servants, 
Pleading, 

Assumption  of  risk. 
Winkler  v,  St.   Louis  Basket, 

etc.,  Co.,  (Mo.),  774. 
Cleveland,  etc.,    Ry.     Co.   v, 

Kernochan,  (Ohio),  774. 
Chicago  V*  McGinnis,    (Neb.), 
774. 
Contributory  negligence. 
Cleveland,    etc.,    Ry.    Co.    v, 

Kernochan,  (Ohio),  774. 
Holt  V,  Chicago,  etc.,  Ry.  Co., 

(Wis.),  775. 
Pennsylvania  R.  Co.  v,   Sny- 
der, (Ohio),  775. 
Denver,  etc.,  R.  Co.  v.  Smock, 
(Colo.),  775. 
Liability  for  transfer  of  defec- 
tive car  where    employee    is 
injured. 

Pennsylvania  R.  Co.  v,   Sny- 
der, (Ohio),  769. 
Liability  of  master  for  injuries 
to  third  person  by  negligence 
of  servant. 

McCann  v.  Consolidated  Trac- 
tion Co.,  (N.  J.),  280. 
Liability  of  receivers  for  inju- 
ries to  employees. 
Peircei/.VanDusen,  (U,  S.),l. 
Under  our  jurisprudence,  it  is 
not  essential,  in  a  suit  against 
a    corporation     for   damages 
caused  by  its  agent,  to  aver 
that  the  corporation   had  the 
power  to  prevent  the  act  of 
the  agent  and  failed  to  do  so. 


MASTER   AND    SERVANT  — 

Continued, 

Nelson    v.  Crescent  City    R. 
Co.,  (La.),  192. 
Volunteers. 
Ward   V,  Louisville  &  N.  R. 
Co.,  (Tenn.),  776. 
Where    a    shipper    had  built  a 
cattle  pen  upon  the  right  of 
way  of  a  railroad,  which  was 
so  constructed  that  cattle  es- 
caped from  it  and  derailed  a 
train,  killing  an  employee,  it 
was  held  that  the  fact  that  the 
pen  was  on  the  right  of  way 
did  not  render  the  company 
liable. 

Carper  v.  Receivers  of  Nor- 
folk &  W.  R.Co.,  (U.S.), 95. 
Where  a  state  statute  requires 
railway  companies  to  erect 
fences  on  their  rights  of  way 
through  all  enclosed  lands  or 
lots,  it  does  not  render  such 
companies  liable  for  injuries 
done  to  employees,consequent 
upon  failure  to  fence,  but 
only  for  damages  done  to 
stock. 

Carper  v.  Receivers  of  Nor- 
folk &  W.  R.  Co.,  (U.  S.),95. 

MEASURE  OF  D AMAGEa 

See  Death  by  Wrongful  Act, 

Action  ex  contractu  for  ejection 
of  passenger. 

Chicago,   B.   &    Q.  R.  Co.   v, 
Spirk  et  al,,  (Neb.),  205. 
Action  ex  delicto  for  ejection  of 
passenger. 

Chicago,   B    &  Q.   R.   Co.   v, 
Spirk  et  at,,  (Neb.),  205. 
Eminent  domain. 
Chicago,   B.   &   Q.   R.  Co.   r. 
City  of  Chicago,  (U.  S.),  27. 

MORTALITY  TABLES,  166. 

MUNICIPAL  AID. 

County  indebtedness. 
Neale  et  al,    v.  County  Court 
of     Wood    County     et    al,^ 
(W.  Va.),  252. 
Delivery  of  bond  prior  to  com- 
pletion of  road. 
Neale  et  al,  v.  County  Court  of 
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MUNICIPAL  AID —  Continued, 

Wood  County  et  al.,  ( W.  Va.), 

252. 
Injunction. 
Neale  et  aL   v.  County  Court 

of  Wood  County  et  aL,  (W. 

Va.),2S2. 
Power  of  court  to  make  levies. 
Neale  et  al.  v.  County  Court 

of  Wood  county  et  al,  (W. 

Va.),252. 
Section  24  of  chapter  39  and  sec- 
tion 57  of  chapter  54  of  the 
Code  of  1891,  in  allowing^  sub- 
scriptions by  magisterial  dis- 
tricts in  aid  of  railroads  and 
other  works  of  internal  im- 
provement, are  not  unconsti- 
tutional, and  such  subscrip- 
tions are  valid. 
Neale  et  al,   v.  County  Court 

of  Wood  County  et  al.,  (W. 

Va.),2S2. 

MUNICIPAL     CORPORA- 
TIONS. 

See  Railroads  in  Streets, 
Taxation, 

A  city  cannot  compel  the  re- 
moval of  all  railroad  tracks 
from  the  public  streets  simply 
because  those  who  live  near 
the  tracks  are  disturbed  by 
those  annoyances  incident  to 
the  operation  of  all  railroads. 
City  of  Chicago  et  al,  v.  Union 
Stock- Yard  &  Transit  Co., 
(111.),  490. 

Authority  of  municipal  corpora- 
tions to  grant  exclusive  privi- 
leges to  street  railway,  698. 

Change  of  grade  in  city  streets, 
638. 

Conditions  imposed  by  munici- 
pality upon  use  of  street,  72. 

Delegation  of  municipal  power 
to  open  street. 

Florida,  Cent.  &  P.  R.  Co.  v, 
Ocala  St.  &  S.  R.  Co., 
(Fla.),686. 

Municipal  authorities  estopped 
by  acquiescence  and  affirma- 
tive acts  from  denying  right  of 
company  to  maintain  its  track 
in  streets. 
City  of  Chicago  et  al,  v.  Union 


MUNICIPAL      CORPORA- 
TIONS—C<?«/m«^rf. 

Stock- Yard  &  Transit  Co., 
(111.),  490. 
Ordinance  construed  to  permit 
only  the  operation  of  street 
railways  and  not  to  authorize 
.  the  operation  of  an  ordinary 
railroad  in  the  streets. 
Tallon  et  al,  v.  Mayor,  etc.,  of 
City    of    Hoboken     et   al,, 
(N.  J.),545. 
Power  of  city  to  remove  tracks 

of  street  railway,  590. 
Power    of    council    to    change 
street  grade. 

Wabash  R.  Co.  v.  City  of  De- 
fiance, (U.  S.),  638. 
Power  of  municipality  to  regu- 
late use  of  the  streets,  637. 
Power    to    permit  construction 
and  operation  of  railroad  upon 
streets  by  corporation. 
Tallon  et  al,  v.  Mayor,   etc., 
of  City  of  Hoboken  et  al, , 
(N.  J.),545. 

Railroad  using  its  tracks  in 
connection  with  stock-yards, 
and  thereby  creating  a  serious 
nuisance  in  streets  of  city, 
does  not  authorize  the  destruc- 
tion of  its  tracks  by  city 
authorities. 

City  of  Chicago  et  al,  v.  Union 
Stock- Yard  &  Transit  Co., 
(111.),  490. 

The  city  council  of  Cape  May, 
by  an  ordinance,  granted  per- 
mission to  a  railway  company 
to  lay  its  tracks  on  certain 
streets  (naming  them),  and 
also  to  construct  all  necessary 
switches  and  turnouts.  Held, 
that  turnouts  built  in  pursu- 
ance of  such  authority,  unless 
it  clearly  appears  that  the 
authority  has  been  exceeded, 
are  not  such  an  obstruction  of 
the  streets  as  to  warrant  their 
summary  and  forcible  remov- 
al by  police  intervention  with- 
out notice  or  a  hearing. 
City  of  Cape  May  v.  Cape  May, 
D.  B.  &  S.  P.  R.  Co.,  (N.  J.), 
585. 

Validity  of  ordinance  amending 
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mitnioipaij    corpora- 

TION8—  Continued, 

a  former  ordinance  permitting* 
the  use  of  double  tracks 
through  the  streets  and  limit- 
ing the  rights  of  the  company 
to  one  track  for  a  short  dis- 
tance in  a  certain  very  crowd- 
ed and  narrow  street. 
Mayor,  etc.,  of  City  of  Balti- 
more V.  Baltimore  Trust  8l 
Guarantee  Co.,  (U.  S.),  624. 

NBGLIGBNOB. 

See  Children, 

Contributory  Negligence, 

Death  by  Wron^ul  Act, 

Evidence, 

Exemplary  Damages, 

Fellow  Servants, 

Leases, 

Street  Railways. 

Act  of  Grod. 
New  Orleans  &  N.  E.  R.  Co. 
V,  McEwen  &  Murray,  Lim- 
ited, etaLy  (La.),  742. 
Pennsylvania  R.  Co.  v,  Sny- 
der, (Ohio),  768. 
Carrier    limiting    its    liability, 

524. 
Contracts  limiting  liability. 
Leonard  v,  Whitcomb  et  al,, 
(Wis.),  520. 
Dangerous  premises. 

Atchison,  etc.,  R.  Co.  v,  Whit- 
beck,  (Kan.),  778. 
Death  by  wrongful  act. 
Haley  v,    Kansas  City  M.  & 
B.  R.  Co.,  (Ala.),  770. 
Duty   of    trainmen  in    country 
neighborhoods. 
Haley  v    Kansas  City,  M.  & 
B.  R.  Co.,  (Ala.),  771. 

Exemption  from  liability,  injury 
to  news  agent. 

Starr  v.  Great  Northern  Ry. 
Co.,  (Minn.),  778. 

//eld,  that  an  allegation  in  the 
complaint  herein  to  the  effect 
that  the  defendant  negligent- 
ly ran  certain  cars  against  a 
tender  with  such  force  as  to 
injure  the  plaintiff  is  sus- 
tained by  proof  that  it  negli- 
gently omitted  to  do  an  act 


NEaiAQmNOB—ConHnued, 

from    which  such  result  fol- 
lowed. 

Olson  v.  Great  Northern  Ry. 
Co.,  (Minn.),  241. 
Inference  of  neglig'ence. 
Olson  V,  Great  Northern  Ry. 
Co.,  (Minn.),  241. 
Instructions. 
Atchison,  etc.,  R.  Co.  v,  Whit- 
beck,  (Kan.),  778. 
Liability  of  employer  for  acts 
of  contractor. 

Leavitt  v,   Bangor  &    A.  R. 
Co.,  (Me.),  354. 
Liability  of  master  for  injuries 
to  third  person  by  negligence 
of  servant. 

McCann  v.  Consolidated  Trac- 
tion Co.,  (N.  J.),  280. 
Limitation  of  liability. 
Pierce  v.  Southern  Pac.  Co., 
(Cal.),S64. 

Limitation  of  Liability  to  Fixed 
Amount  in  Consideration  of 
Reduced  Rates,  573. 

Cases  holding  that  negligence 
does  not  affect  validity  of 
limitation,  573. 
Cases  holding  that  negligence 
renders  limitation  void,  575. 
Proximate  cause. 
Chicago,  B.   &   Q.    R.   Co.   v, 
Spirk  et  al„  (Neb.),  205. 
Train  behind  time. 
Northern    Cent.    Ry.    Co.    v, 
Medairy,  (Md.),526. 
Trestle. 
Little  V,   Carolina    Cent.    R. 
Co,  (N.  Car.),  779. 
Wilful  injury. 
Conner  v.  Citizens*  St.  R.  Co., 
(Ind.),287. 

NirWS  AGENT. 

Starr  v.  Great  Northern  Ry. 
Co.,  (Minn.),  778. 

NUISANOBS. 

Railroad  using  its  tracks  in 
connection  with  stock-yards, 
and  thereby  creating  a  serious 
nuisance  in  streets  of  city, 
does  not  authorize  the  destruc- 
tion of  its  tracks  by  city 
authorities. 
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-mJISANOWa— Continued. 

City  of  ChicagfO  el  al,  v.  Union 
Stock- Yard  and  Transit  Co.» 
(111.),  490. 

ORDINANOBS. 

See  /Railroads  in  Streets, 

An  ordinance  against  the  cross- 
ing by  railroad  trains  of  cer- 
tain streets  in  a  city  before 
coming  to  a  full  stop  is  not  on 
its  face  unreasonable. 
City  of  Buffalo  v.  New  York, 

L.  E.  &  W.  R.  Co.,   (N.  Y.), 

503. 
Failure  to  prosecute  others  as  a 
defense     where      action      is 
brought  to  recover  penalty. 
City  of  Buffalo  v.  New  York, 

L.  E.  &  W.  R.  Co.,  (N.  Y.), 

503. 
Ordinance  construed  to  permit 
only  the  operation  of  street 
railways,  and  not  to  authorize 
the  operation  of  an  ordinary 
railroad  in  the  streets. 
Tallon  et  <U.  v.  Mayor,  etc.,  of 

City  of  Hoboken  et  at,,  (N. 

The  city  council  of  Cape  May 
by  an  ordinance  granted  per- 
mission to  a  railway  company 
to  lay  its  tracks  on  certain 
streets  (naming  them),  and 
also  to  construct  all  necessary 
switches  and  turnouts,  //ela, 
that  turnouts  built  in  pursu- 
ance of  such  authority,  unless 
it  clearly  appears  that  the 
authority  has  been  exceeded, 
are  not  such  an  obstruction  of 
the  streets  as  to  warrant  their 
summary  and  forcible  removal 
by  police  intervention  without 
notice  or  a  hearing. 
City    of    Cape    May  v.    Cape 

May,  D.  B.  &  S.  P.   R.   Co., 

(N.  J.),585. 
Whether  the  exemption  of  a  belt 
line  from  the  operation  of  an 
ordinance  restricting  speed  of 
railroad  trains  renders  ordi- 
nance illegal. 
City  of  Buffalo  v.  New  York, 

Lr.  E.  &  W.  R.  Co.,  (N.  Y.), 

503. 


PARBNT  AND  CHILD. 
See  Children, 

PASSBNGBBS. 

See  Carriers  of  Passengers, 

PHOTOQRAPHa 

Admissibility  in  evidence,  519. 
Photograph  of  locus  in  quo, 
Hampton    v,    Norfolk    %l  W. 
R.  Co.,  (N.  Car.),  510. 

PHYSICIANS. 

Admissibility  of  statements  to 
physician. 

Williams  v.  Great   Northern 
Ry.  Co.,  (Minn.),  230. 

PHYSICIANS  AND  SI7R- 
GBONS. 

In  an  action  to  recover  for  per- 
sonal injuries,  it  was  not 
error  to  refuse  an  instruction 
that  *'if  the  plaintiff  was  in- 
jured by  the  collision,  he  was 
bound  by  law  to  use  ordinary 
care  to  render  the  injury  no 
greater  than  necessary.  It 
was  therefore  his  duty  to  em- 
ploy such  medical  assistance 
as  ordinary  prudence  in  his 
situation  required.*' 
Chicago  &  E.  R.  Co.  et  al,  v, 
Meech,  (ill.),  667. 

PLATFORMS,  729. 

A  passenger  on>a  train  instead 
of  leaving  it  by  a  safe  exit 
which  was  provided,  alighted 
on  the  other  side  on  a  plat- 
form which  was  so  narrow 
that  he  was  injured  by  a  sec- 
ond train  which  came  up  on 
the  opposite  side  of  the  plat- 
form. 

Illinois  Cent.  R.  Co.  v,  David- 
son, (U.  S.),  715. 

PLEADINGS. 

Amendment    of    pleadings     in 
condemnation  proceedings. 
Bigelow  V,  Draper,  (N.  Dak.), 
771. 
Averment  of  damages. 
Chicago  &  E.  R.  Co.  et  al.  v. 
Meech,  (111.),  667. 
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PLEADINGS—  Continued. 

Contributory  negligence. 
Kansas  City,  M.  &  B.  R.  Co. 
V,  Lackey,  (Ala.),  769. 

Duplicity. 
Woodward  Iron  Co.   v.  Hern- 
don,  (Ala.),  124. 

Failure  to  aver  in  complaint 
that  alleged  negligent  em- 
ployee was,  at  the  time  of  the 
injury,  in  the  discharge  of 
duties  imposed  by  his  employ- 
ment. 

Woodward  Iron  Co.  v.  Hern- 
don,  (Ala.),  124. 

Failure  to  aver  name  of  negli- 
gent employee. 
Woodward  Iron  Co.  v.  Hern- 
don,  (Ala.),  124. 

Heldj  that  an  allegation  in  the 
complaint  herein  to  the  effect 
that  the  defendant  negligent- 
ly ran  certain  cars  against  a 
tender  with  such  force  as  to 
injure  the  plaintiff  is  sustain- 
ed by  proof  that  it  negligent- 
ly omitted  to  do  an  act  from 
which  such  result  followed. 
Olson  V,  Great  Northern  Ry. 
Co.,  (Minn.),  241. 

Street  Railways. 

Complaint  for  personal  inju- 
ries. 

Cunningham  v,  Los  Angeles 
Ry.  Co.,  (Cal.),783. 

POWER  OF  MnNIOXPALIl  Y 
TO  ABANDON  PORTION 
OF  STREET. 

Florida  Cent.  &  P.  R.  Co.  v. 
Ocala  St.  &  S.  R.  Co.,  (Fla.), 
686. 

POWER  OF  MUNICIPALITY 
TO  DESTROY  STREET. 

Florida  Cent.  &  P.  R.  Co.  v. 
Ocala  St.  &  S.  R.  Co.,  (Fla.), 
686. 

POV7ER  OF  MUNICIPALITY 
TO  GRANT  EXCLUSIVE 
FRANCHISE  TO  STREET 
RAILWAY  COMPANY. 

Florida  Cent.  &  P.  R.  Co.  v. 
Ocala  St.  &  S.  R.  Co.,  (Fla.), 
686. 


PROPER  PARTIES. 
Eminent  domain. 
Bigelow  V.  Draper,  (N.  Dak.)» 
771. 

PROXIMATE  CAUSE. 

New  Orleans  &  N.  E.  R.  Co. 
V,     McEwen     &.     Murray, 
Limited,  et  aL^  (La.),  742. 
Intervening  act  of  third  person. 
Leavitt  v.    Bangor   &  A.   R. 
Co.,  (Me.),  354. 
Negligence. 
Chicago,  B.    &  Q.   R.   Co.    v. 
Spirk  et  aL,  (Neb.),  205. 

PROXIMATE  CAUSE  OP  IN- 
JURY. 

Pennsylvania  R.  Co.  v.  Snyder, 
(Ohio),  768. 

PUBLIC  LANDS. 

Erroneous  certification. 
United  States  v,   Winona    A. 
St.  P.  R.  Co.,  (U.S.),  776. 

QUESTIONS   OP   LAW  AND 
FACT. 

Contributory  negligence,  533. 
Woodward  Iron  Co.  z/.Herndon, 
(Ala.),  124. 

Contributory  negligence  in 
riding  on  platform  of  car,  306. 

It  is  for  the  jury  to  determine 
what  degree  of  care  and  pru- 
dence may  be  reasonably  ex- 
acted of  a  child  of  tender 
years,  from  all  the  evidence 
as  to  his  capacity,  and  the 
facts  of  the  case  on  trial. 
Consolidated  City  &  C.  P.  Ry. 
Co.  V,  Carlson,  (Kan.),  274. 

Where  there  is  conflicting  evi- 
dence as  to  question  of  killing 
stock,  question  of  negligence 
is  for  jury. 

Roberds  v.  Mobile,  &  O.   R. 
Co.,  (Miss.),  93. 

RAILROADS. 
Whether     the     term     includes 
street  railroads,  552. 

RAILROADS  IN  STREETa 

See  Street  Railways, 

A  city  cannot  compel  the  re- 
moval of    all  railroad  tracks 
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RAILROADS   IN  STREETS — 

Continued. 

from  the  public  streets  simply 
because  those  who  live  near 
the  tracks  are  disturbed  by 
those  annoyances  incident  to 
the  operation  of  all  railroads. 
City  of  Chicag^o  et  aL  v.  Union 
Stock- Yard  &  Transit  Co., 
(Jll.),  490. 
A  condition,  inserted  in  the  or- 
dinance of  a  city  council  per- 
mitting* a  railway  company  to 
construct  and  operate  a  track 
on  certain  streets,  that  the 
privileges  g'ranted  by  such 
ordinance  should  be  forfeited 
if  such  company  did  not  ex- 
tend its  line  to  certain  points 
beyond  the  city  limits,  is  void. 
'  The  city  may  prescribe  lawful 
and  proper  terms,  but  such  a 
condition  is  not  within  its 
authority. 

Galveston  &  W.  R.  Co.  v.  City 
of  Galveston,  (Tex.),  72. 

A  corporation  organized  under 
the  general  railroad  law  has 
not,  ordinarily,  the  right  to 
occupy  highways  of  this  state 
longitudinally  with  its  rail- 
way. 

Tallon  et  al.^  v.  Mayor,  etc., 
of  •  City  of  Hoboken  et  al., 
(N.  J.),  545. 

An  ordinance  ag-ainst  the  cross- 
ing by  railroad  trains  of  cer- 
tain streets  in  a  city  before 
coming  to  a  full  stop  is  not 
on  its  face  unreasonable. 
City  of  Buffalo  v.  New  York, 

L.  E.  &  W.  R.  Co.,  (N.  Y.), 

503. 
A  person  who  dedicates  land  to 
public  use  as  a  highway  may, 
in  such  dedication,  reserve  to 
himself  and  his  assigns  the 
right  to  construct  and  operate 
a  railroad  therein.  When 
such  reservation  is  made,  the 
public  takes  the  highway  cum 
onere, 
Tallon  et  at,  v.  Mayor,  etc.,  of 

City  of  Hoboken  et  al,^  (N. 

Authority  to  occupy  streets. 


RAILROADS  IN  STREETS  — 
Continued. 

Thompson  v.   Ocean  City  R, 

Co.  etal.,  (N.  J.),779. 
Care  to  be  exercised  by  a  person 
who  crosses  track. 
Texas  &  P.  Ry.  Co.  v.  Cody, 

(U.S.),  479. 
Construction  of  charter. 
Thompson  v.   Ocean   City  R. 

Co.  etai.,  (N.  J.),779. 
Failure     to    prosecute     others 
as  a  defense  where  action  is 
brought  to  recover  penalty. 
City  of  Buffalo  v.  New  York, 

L.  E.  &  W.  R.  Co.,  (N.  Y.), 

503. 

Illegal  conditions    attached    to 
g'rant  of  consent  by  munici- 
pality. 
Galveston  &   W.    Ry.   Co.   v. 

City  of  Galveston,    (Tex.), 

779. 
Municipal  authorities  estopped 
by  acquiescence  and  affirma- 
tive acts  from  denying-  right 
of  company  to  maintain  its 
track  in  streets. 
City  of  Chicago  et  at.  v.  Union 

Stock- Yard  and  Transit  Co., 

(111.),  490. 

Ordinance  construed  to  permit 
only  the  operation  of  street 
railways  and  not  to  authorize 
the  operation  of  an  ordinary 
railroad  in  the  streets. 
Tallon  et  at.  v.  Mayor,  etc.,  of 
City  of  Hoboken  et  al.,  (N. 

Power  of  council  to  change 
street  grade. 

Wabash  R.  Co.  v.  City  of  De- 
fiance, (U.  S.),  638. 
Power  to    permit    construction 
and     operation     of     railroad 
upon  streets  by  corporation. 
Tallon  et  at,  v.  Mayor,  etc.,  of 
City  of  Hoboken  et  al.,  (N. 

Railroad  using  its  track  in  con- 
nection  with  stock-yards,  and 
thereby  creating  a  serious 
nuisance  in  streets  of  city, 
does  not  authorize  the  des- 
truction of  its  tracks  by  city 
authorities. 
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Continued, 

City  of  Chicago  et  al,  v.  Union 

Stock-Yard  &  Transit  Co., 

(111.),  490. 
Whether  the  exemption  of  a 
belt  line  from  the  operation 
of  an  ordinance  restricting* 
speed  of  railroad  trains,  ren- 
ders ordinance  illegal. 
City  of   Buffalo  v.   New  York, 

L.  E.  &W.  R.  Co,  (N.  Y.), 

503. 

RAILWAYS. 

A  person  who  dedicates  land  to 
public  use  as  a  highway  may, 
in  such  dedication,  reserve  to 
himself  and  his  assigns  the 
right  to  construct  and  operate 
a  railroad  therein.  When  such 
reservation  is  made,  the  pub- 
lic takes  the  highway  cum 
anere, 

Tallon  et  al,  v.  Mayor,  etc., 
of  City  of  Hoboken  et  al, 
(N.  J.),S45. 

RBOBIVERS. 

Appointment. 
Grant    v,  Los  Angeles,  etc., 
Ry  Co.,  (Cal.),779. 

Liability  of  plaintiff  mortgagee 

at  whose  instance  receiver  has 

been  appointed. 

Farmers'  Loan  &  Trust  Co.  v, 

Oregon  Pac.  R.  Co.  et  al,^ 

(Ore.),  780. 

Liability  of  receiver  on  prior 
contracts  of  company,  601. 

Liability  of  receivers  for  inju- 
ries to  employees. 
Peirce  v.  Van  Dusen,  (U.  S.),  1. 

Recovery  cannot  be  had  of  the 
receivers  of  a  railway  com- 
pany for  failure  to  perform  a 
contract  of  carriage  made  by 
the  party  prior  to  their  ap- 
pointment. 

Casey  v.  Northern  Pac.  R.  Co. 
etal,^  (Wash.),  599. 

Whether  order  fixing  compensa- 
tion is  appealable. 
Grant  v,  Los    Angeles,  etc., 
Ry.  Co.,  (Cal.),  780. 

Whether  statutes  providing  for 


RBOBIVERS—  Continued, 

liabilities  of  railroads  for 
injuries  incurred  through  the 
negligence  of  a  fellow-servant, 
applies  to  receivers,  1. 

REOORDING  AOTS. 

In  condemning  land  for  right  of 
way  a  railroad  company  has  a 
a  right  to  rely  upon  the  public 
records  in  determining  who  is 
the  owner  of  the  land. 
Phipps  et  al,  v.  Kansas  &  C. 
P.  Ry.  Ck).,  (Kan.),  247. 

RELEASE. 

Validity  of  release  by  employee 
of  company  from  liability  for 
damages  for  joining  relief 
association. 

Pittsburg,  C.  C.  &  St.  L.  Ry. 
Co.  V,  Cox,  (Ohio),  152. 

RELIEF  ASSOCIATIONa 

Validity  of  release  of  company 
from  liability  for  damages. 
Pittsburg,  C.  C.  &  St.  L.  Ry. 
Co.  V,  Cox,  (Ohio),  152. 

RES  GESTAE. 

Complaints  of  manifestations  of 
pain  and  suffering  admissible 
to  prove  bodily  suffering. 
Williams   v.  Great  Northern 
Ry.  Co.,  (Minn.),  230. 

Declarations  of  superior  en- 
paged  with  plaintiff  in  per- 
forming the  work  in  which 
plaintiff  was  injured,  made  on 
the  spot  where  the  injuries 
occurred,  and  almost  simulta- 
neous with  the  injury,  and 
describing  how  it  was  caused. 
Peirce  V. Van  Dusen, (U.  S.),2. 

Statements  to  physician. 
Williams   v.  Great  Northern 
Ry.  Co.,  (Minn.),  230. 

RIDING  ON  PLATFORM. 
See  Street  Railways, 

RIGHT  OF  ACTION. 

Injury  to  land  held  by  tenant. 
Kansas  City,  etc.,    R.  Co.  v. 
King,  (Ark.),  780. 
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RIGHT  OF  WAY. 

County  road  over. 
Gulf,  C.  &  S.  F.  Ry.  Co.   v, 
Milam  County,   (Tex.),  780. 
Foot  path. 
Haley  v,  Kansas  City,  M.  & 
B.  R.  Co.,  (Ala.),  780. 
Right  of  railroad  company    to 
hold  land  by  dedication. 
Gulf,  C.  &  S.  F.   Ry.   Co.  v, 
Milam  County,  (Tex.),  780. 

RIPARIAN  RIGHTS. 

Bigelow  V,  Draper,  (N.  Dak.), 
771. 

SALE. 
Purchase  of  competing  road,346. 

SERVICE  OF  PROOESS. 

State    V,     Adams    Exp.    Co., 
(Minn.),  781. 
Foreign  corporation. 
Pierce  v.  Southern  Pac.  Co., 
(Cal.),  564. 

SIGNALS. 
See  Crossings, 

STATIONa 

A  passenger  on  a  train  instead 
of  leaving  it  by  a  safe  exit 
which  was  provided,  alighted 
on  the  other  side  on  a  plat- 
form which  was  so  narrow 
that  he  was  injured  by  a  sec- 
ond train  which  came  up  on 
the  opposite  side  of  the  plat- 
form. 

Illinois  Cent.  R.  Co.  v,  David- 
son, (U.  S.),  715. 

Hack  stands,  733. 

Insufficient  platforms  between 
tracks,  729. 

Lriability  of  company  where 
there  are  two  exits,  one  safe 
and  the  other  unsafe,  729. 

Power  of  company  to  designate 
hack  stands. 

Lucas  et  al,  v,  Herbert  ei  al,, 
(Ind.),  729. 

Whether  statute  requiring 
trains  to  stop  at,  is  an  inter- 
ference with  interstate  com- 
merce, 558. 


STATUTES. 

See  Conflict  of  Laws, 
Validity  of  state  statute  forbid- 
ding a  railroad  company  from 
entering  into  any  agreement 
with  its  employees  whereby  it 
shall  be  held  not  liable  for  in- 
juries to  such  employees,  and 
declaring  such  corporations 
liable  for  injuries  by  fellow 
servants. 
Peirce  v.  Van  Dusen,  (U.  S.),  1. 

STEP  OP  OAR. 

See  Street  Railways, 

STOCK. 

A  state  statute  in  relation  to  the 
killing  or  injury  of  stock  upon 
unfenced  railroads  provided 
that  written  notice  should  be 
given  to  "the  nearest  station 
agent  of  the  company  to  which 
said  railroads  shall  belong." 
Held  J  that  the  meaning  of 
such  statute  was  that  written 
notice  should  be  given  to  the 
agent  nearest  the  accident, 
whether  living  in  the  same 
civil  district  or  not. 
Illinois  Cent.  R.  Co.  v.  Til- 
man,  (Tenn.),  735. 

Killing  of  trespassing  stock. 
Roberds  v.  Mobile &0.  R.  Co., 
(Miss.),  93. 

Killing  stock,  testimony  of  en- 
gineer uncontradicted. 
Mobile,  etc.,  R.  Co.  v,  Weems, 
(Miss.),  788. 

Under  sections  1,  2,  art.  1,  c.  72, 
Comp.  St.,  a  railroad  company 
is  liable  for  injuries  caused  by 
a  moving  train  to  cattle, 
horses,  sheep,  or  hogs  upon  its 
track,  at  a  place  where  it 
ought  to  have  been,  but  was 
not,   fenced,    although    there 

.  was  no  actual  collision  be- 
tween the  train  and  the  ani- 
mals injured. 

Chicago,  B.  &  Q.   R.  Co.   v. 
Cox,  (Neb.),  379. 

Where  there  is  conflicting  evi- 
dence as  to  question  of  killing 
stock,  question  of  negligence 
is  for  jury. 

Roberds  v.  Mobile  &  O.  R.  Co., 
(Miss.),  93. 
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STREET  RAILVTAYS.- 

See  Elevated  Railways, 
Railroads  in  Streets, 

Additional  burden. 
Canastota  Knife  Co.  v.  New- 
ington,   etc.,   Co.,    (Conn.), 
787. 
Chicago  &  N.  W.  Ry.  Co.  v, 
Milwaukee,  R.  &  K.  Electric 
Ry.  Co.,  (Wis.),  787. 
Bridg-e  over  railway  track. 
Carolina  Cent.  R.  Co.  v,  Wil- 
mington St.    Ry.    Co.,    (N. 
Car.),  786. 
Burden  of  proof  where  passen- 
ger is  injured. 

Chicago  City  Ry.  Co.  v.  Rood, 
(111.),  784. 
Care  to  be  exercised  in  running 
cars    so    as    not    to    frighten 
horses. 

McCann       v.       Consolidated 
Traction  Co.,  (N.  J.),  280. 
Change  of  grade  in  city  streets, 

638. 
Common  carriers. 
East    Omaha    St.    R.    Co.    v, 
Godola,  (Neb.),  300. 

Deaf  persons. 

Buttelli   V.   Jersey   City,  etc., 
Ry.  Co.,  (N.  J.),  784. 

Delegation  of  municipal  power 
to  open  street. 
Florida  Cent.  &  P.  R.  Co.  v. 

Ocala    St.     &    S.     R.    Co., 

(Fla.),686. 

Duties  of  street  railways    and 
public  as  to  use  of  street. 
Buttelli  V.   Jersey   City,  etc., 
Ry.  Co.,  (N.  J.),784. 

Duty  to  repair  street  between 
rails. 

Bangs    V,   Lewiston,   etc.,  R. 
Co.,  (Me.),  786. 

Duty  toward  pedestrian. 
Buttelli  V.   Jersey   City,  etc., 
Ry.  Co.,  (N.  J.),784. 

Electric  street  railway  as  addi- 
tional servitude. 
Canastota  Knife  Co.  v.  New- 
ington,   etc.,   Co.,    (Conn.), 
787. 
Chicago  &  N.  W.  Ry.  Co.  v. 
Milwaukee,  R.  &  K.   Elec- 
tric Ry.  Co.,  (Wis.),  787. 


STREET    RAILVTAYS 
tinned. 
Evidence. 


Oil- 


Employees    who    have    made 
reports  of  accident. 
Laufer  v.  Bridgeport  Trac- 
tion Co.,  (Conn.),  787. 
Failure  to  repair  tracks. 
Bangs  V,   Lewiston,   etc.,   R. 
Co.,  (Me.),  785. 
Fellow  servants. 
Brittain  v.  West  End  St.  Ry. 
Co.,  (Mass.),  773. 

Frightening  Horses. 

Employees  hanging  their 
coats  on  projection  at  t^e 
side  of  a  street  water  sprink- 
ler operated  by  electricity, 
and  thereby  frightening 
horses. 

McCann      v.     Consolidated 
Traction  Co.,  (N.  J.),  280. 

Injunction. 

Unauthorized  construction. 
Canastota     Knife     Co.     v. 
New  ington  Tramway  Co.» 
(Conn.),  787. 
Injuries  to  children. 
Nelson    v.    Crescent   City  R. 
Co.,  (La.),  192. 

Injury  to  child  at  crossing. 
Consolidated  City  &  C.  P.  Ry. 
Co.   V,  Carlson,  (Kan.),  274. 

Injury    to    child,    contributory 
iieg'lig'cnce  of  parents. 
Cunningham  v,   Los  Angeles 
Ry.  Co.,  (Cal.),783. 

Injury  to  person  driving. 

Laufer  v,  Bridgeport  Trac- 
tion Co.,  (Conn.),  788. 

South  Covington  &  C.  St.  Ry. 
Co.  V,  Euslen,  (Ky.),  786. 

Maximum  speed. 
Laufer    v,    Bridgeport  Trac- 
tion Co.,  (Conn.),  787. 

Nor  will  the  court  declare,  as  a 
matter  of  law,  that  a  boy  10 
years  old,who  crosses  a  street- 
car track  in  a  crowd  of  school 
children,  just  released  from 
school,  is  culpably  negligent 
because  he  fails  to  see  a  street 
car  coming  towards  him,  at  a 
high  rate  of    speed,  without 
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STREET    RAILWAYS  —  Con- 
tinued. 

the    ringing   of    any  bell  or 

other  warning. 

Consolidated  City  &  C.  P.  Ry. 

Co.  V.  Carlson,  (Kan.),  274. 
Ordinance  construed  to  permit 
only  the  operation  of  street 
railways  and  not  to  authorize 
the  operation  of  an  ordinary 
railroad  in  the  streets. 
Tallon  et  al,   v.  Mayor,  etc., 

of  City  of  Hoboken  ei  al., 

(N.  J.),S45. 
Overhead  crossing,  537. 
Overhead  crossing  where  street 
railway  intersects  with  rail- 
road. 
Delaware  &  H.   Canal  Co.  v. 

Scranton  &  P.   Traction  Co. 

elal.,  (Pa.),  537. 

Pleadings. 

Complaint  for  personal  inju- 
ries. 

Cunningham  v.  Los  Angeles 
Ry.  Co.,  (Cal.),  783. 
Power  of  city  to  remove  tracks 

of  street  railway,  590. 
Power  of  municipality  to  regu- 
late use  of  streets,  637. 
Riding  on  platform. 
Reber  v.  Pittsburg  A  B.  Trac- 
tion Co.,  (Pa.),  786. 

Riding  on  Platform  or  Step  of 
Street  Car,  305. 

Circumstances  constituting 
contributory  negligence,  307. 

Crowded  car,  310-319. 

Drunkenness,  313. 

Effect  of  published  rules  and 
regulations,  312. 

Going  to  platform  for  purpose 

of  leaving  car,  315. 
Holding  to  rail,  305. 
Leaving  or  entering  car  by 

front  platform,  314. 
New  York  Act  against  riding 

on  platforms,  315. 
No  room  inside,  310. 
Not   contributory   negligence 

per  se,  305. 

Riding  on  car  step,  316. 
Riding  on  foot  board  or  side 

board  of  open  car,  319. 
Riding  on    platform  without 


STREET    RAILWAYS  —  Con- 
tinued. 

objection  or  by  invitation  of 

conductor,  311. 
Riding  on  step  where  car  is 

crowded,  319. 
Room  in  the  car,  307. 
Rule  of  company,  306. 
Rules  andregulations,306-312. 
Rules  and  regulations  of  com 

pany,  315. 
Standing  on  step  for  purpose 

of  leaving  car,  318. 
Standing    on    step    to    allow 

other  passengers  to  enter, 

319. 
Struck  by  pole  of  following 

car,  305. 
Unusual  rate  of  speed,  308. 
Running  ^  car  with    platform 
crowded   with    passengers   at 
a  high  rate  of  speed  around  a 
curb. 

Reber  v,  Pittsburg  A  B.  Trac- 
tion Co.,  (Pa.), /86. 
Street-railway  companies  are,  in 
this  state,  common  carriers, 
and  as  such  are  required  to 
exercise  more  than  ordinary 
skill  and  precaution  in  order 
to  insure  the  safety  of  passen- 
gers upon  their  trains. 
East  Omaha  St.  R.  Co.  v.  Go- 

dola,  (Neb.),  300. 

The  city  council  of  Cape  May 
by  an  ordinance  granted  per- 
mission to  a  railway  company 
to  lay  its  tracks  -on  certain 
streets  (naming  them),  and 
also  to  construct  all  necessary 
switches  and  turnouts.  Held^ 
that  turnouts  built  in  pursu- 
ance of  such  authority,  unless 
it  clearly  appears  that  the  au- 
thority has  been  exceeded,  are 
not  such  an  obstruction  of  the 
streets  as  to  warrant  their 
summary  and  forcible  remov- 
al by  police  intervention  with- 
out notice  or  a  hearing. 
City  of  Cape  May  v.  Cape 
May,  D.  B.  &  S.  P.  R.  Co., 
(N.  J.),585. 

Unauthorized  construction. 
Canastota      Knife       Co.      v. 
Newington    Tramway    Co  , 
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tinned, 

(Conn.),  787. 
Validity  of  ordinance  amending 
a  former  ordinance  permitting- 
the     use     of     double    tracks 
through  the  streets  and  limit- 
ing the  rights  of  the  company 
to  one  track  for  a  short  dis- 
tance in  a  certain  very  crowd- 
ed and  narrow  street. 
Mayor,  etc.,  of  City  of  Balti- 
more V,  Baltimore  Trust  & 
Guarantee  Co.,  (U.  S.),  624. 
Whether  riding  on  platform  is 
negligence  per  se. 
East  Omaha  St.  R.  Co.  v,  Go- 
dola,  (Neb.),  300. 
Whether     the     term    includes 
street  railroad,  552. 

STREETS. 

See  Railroads  in  Streets, 

Authority  of  municipal  corpora- 
tions to  grant  exclusive 
privileges  to  street  railway, 
698. 

Change  of  grade  in  city  streets, 
638. 

Conditions  imposed  by  munici- 
pality upon  use  of  street,  72. 

Power  of  city  to  remove  tracks 
of  street  railway,  590. 

Power  of  municipality  to  regu- 
late use  of  streets,  637. 

SURVIVAL. 

Actions  for  personal  injuries, 
579. 

SURVIVAL  OF  ACTIONS. 

Whether  an  action  for  personal 
injuries,  not  resulting  in 
death,  survives  to  the  personal 
representative. 

Martin  v,  Missouri  Pac.   Ry. 
Co.,  (Kan.;,  576. 

TAXATION. 

Construction  of  provision  that 
the  railroad  should  not  be 
subjected  to  a  higher  tax 
than  one  half  per  cent,  upon 
its  annual  net  income,  and 
that  no  municipal  or  other 
corporation  »>hould  have  the 
power  to  tax  the  stock  of  said 


TAJUlTLO^— Continued, 

company,  but  might  tax  any 
property,  real  or  personal, 
within  its  jurisdiction  in  the 
ratio  of  taxation  of  like  prop- 
erty. 

Central  Railroad  &  Banking 
Co.  V,  Wright,  Comptroller 
G^eneral,  (U.  S.),  181. 

TICKETS  AND  F  AREa 

Arrest  for  failure  to  pay  fare. 
Strieker  et  at,  v,  Pennsylvania 
R.  Co.,  (N.  J.),758. 

TRAFFIC  ASSOCIATION. 
See  Interstate  Commerce. 

TRANS-MISSOURI  DECISION 

United  States  v*  Trans-Missouri 
Freight  Association,  (U.  S.), 
388. 

TRESPASS. 

See  Stock, 

In  the  absence  of  evidence  to 
show  a  failure  on  the  part  of 
the  railway  company  to  use 
reasonable  care  to  avoid  the 
consequences  of  the  accident, 
or  that  such  company  could 
have  avoided  the  injury  by  the 
exercise  of  reasonable  care, 
an  intoxicated  trespasser  can- 
not recover  for  injuries  re- 
ceived by  being  struck  by  a 
train  while  he  was  sitting  on 
the  railway  track. 
Price  V.  Philadelphia,  W.  & 
B.  R.  Co.,  (Md.),  115. 

TRESPASSERa 

See  Carriers  of  Passengers, 

Duty  of  company  as  to  drunken 

trespassers  on  track,  121. 
Ejection,  700. 

TRESTLE. 

Contributory  negligence. 
Little  V,    Carolina   Cent.    R. 
Co.,  (N.  Car.),  769. 
Evidence. 
Little   V,    Carolina    Cent.    R. 
Co.,  (N.  Car.),  772. 
Negligence. 
Little    V.    Carolina    Cent.   R. 
Co.,  (N.  Car.),  779. 
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TRIAL. 

Misconduct  of  parties,  hysteri- 
cal weeping'. 

Chicag-o  &  E.  R.  Co.  et  al,  v, 
Meech,  (111.),  667. 
Presence  of  wife  and  children 
at  trial  in  action  for  death  by 
wrongful  act. 

Louisville  &  N.  R.  Co.  v,  Kel- 
ly's Adm'x,  (Ky.),165. 

TRUSTS. 
See  Interstate  Commerce. 

TURNPIELB  OOMPANIBS. 

Lebanon  A.  P.  Turnpike  Road 
Co.  V.  Purdy,  (Ky.),  777. 

ULTRA  VIRBS. 

Effect   of   ultra    vires   acts    of 
plaintiff  upon  bill  in  equity. 
City  of  Chicago  et  al,  v.  Union 
Stock- Yard  &  Transit  Co., 
(111.),  491. 

UNION  DEPOT. 

Mixed  trains,  made  up  in  part 
of  a  passenger  equipment  and 
in  part  of  freight  cars,  used 
for  the  transportation  of  pas- 
sengers, are  **  passenger 
trains,"  within  the  meaning' 
of  defendant's  articles  of  as- 
sociation and  of  its  "lease 
contract'^  with  the  plaintiff ; 
and  the  defendant  is  required 
to  furnish  such  trains  reason- 
able passenger  depot  facilities 
and  service. 

Chicago,  G.  W.  Ry.  Co.  v.  St. 
Paul     Union      Depot     Co., 
(Minn.),  679. 
Power  of  union  depot  company 
to  regulate  use  of  depot. 
Chicago,  G.  W.  Ry.  Co.  v.  St. 
Paul     Union     Depot     Co., 
(Minn.),  679. 
Validity    of    by-law    excluding 
mixed  trains  from  union  depot. 
Chicago,    G.   W.   Ry.    Co.    v. 
St.  Paul  Union  Depot  Co., 
(Minn.),  679. 
Union  depot  companies,  685. 
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UNITED  STATES  COURTS. 

Jurisdiction  of  Supreme  Court 
of  the  United  States  in  pro- 
ceeding's in  state  court. 
Chicago,  B.   8l  Q.   R.  Co.   v. 
City  of  Chicago,  (tJ.  S.),  26. 
Review  of   judgment    of    state 
court  by  federal  court. 
Chicago,  B.  &  Q.   R.   Co.   v. 
City  of  Chicagro,  (U.  S.),  26. 

URINE. 

Examination  of  urine. 
Cleveland,  C.  C.  A  St.  L  R 
Co.  V.  Huddleston,  (Ind 

USAGE  AND  CUSTOM. 

In  an  action  to  recover  for  injur- 
ies received  by  an  employee 
through  the  collision  of  a 
hand  car  and  a  train,  where 
no  question  was  raised  as  to 
the  right  of  precedence  of  the 
train,  there  was  no  prejudice 
to  the  defendant  from  the  ex- 
clusion of  evidence  as  to  the 
rules  and  customs  on  other 
railroads  as  to  such  prece- 
dence. 

Woodward  Iron  Co.   t/.  Hern- 
don,  (Ala.),  124. 

VIEW. 

Eminentjdomain. 
Bigelow  V.  Draper,  (N.  Dak.), 
771. 
Evidence. 
Billow  V,  Draper,  (N.  Dak.), 
771. 

VOLUNTEERS. 
Ward  V,  Louisville  &  N.  R.  Co., 
(Tenn.),  776. 

WANTONNESS. 

Conner  v.  Citizens'  St.  R.  Co., 
(Ind.),  287. 

WITNESSES. 

Competency  of  engineer  to  tes- 
tify as  to  accident. 
Kansas  City,  M.  &  B.  R.  Co. 
V,  Lackey,  (Ala.),  772. 
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